BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

The Staff of the Missouri Public Service
)

Commission,




)





Complainant,
)







)


vs.




)
Case No. GC-2004-0132








)

Missouri Gas Energy,



)





Respondent.
)

SETTLEMENT AGREEMENT AND SATISFACTION OF COMPLAINT


Come now Missouri Gas Energy (“MGE”), a division of Southern Union Company, and the Staff of the Missouri Public Service Commission (“Staff”), by and through their respective counsel, and respectfully state as follows:

Procedural History

1.
On September 12, 2003, the Staff filed a “Gas Incident Report” (the Incident Report) in Case No. GS-2003-0468.  The Incident Report relates the relevant facts as found by the Staff surrounding an incident which occurred at approximately 10:30 a.m. CST on March 9, 2003, in which natural gas ignited in a residential home at 3441 Chestnut Avenue in Kansas City, Missouri (“the incident”).  The home sustained severe fire damage, but there were no injuries or fatalities resulting from the incident.


2.
Also on September 12, 2003, the Staff filed a “Complaint” against MGE alleging violation of a Missouri Public Service Commission (“Commission”) rule, 4 CSR 240-40.030(12)(C) regarding following MGE’s written safety procedures governing evacuation of premises when hazardous concentrations of gas are detected.  This case was docketed by the Commission as Case No. GC-2004-0132.


3.
In the Incident Report, the Staff concluded that the probable cause of the incident was the migration of natural gas from a fractured main into the premises at 3441 Chestnut Avenue and ignition by an unidentified source.  In the Incident Report, the Staff makes two operational recommendations pertaining to A) MGE analyzing the incident and the failure of proper evacuation, instructing Company personnel in proper emergency response procedures—including the early identification of a hazardous situation and the fastest, safest method of evacuation, and reviewing procedures with the service person who initially responded; and B) MGE reinforcing communications with the City of Kansas City, as well as other operators of sewer and water utilities within MGE’s service area, regarding the need for notification regarding, and inspection of, excavations regarding MGE facilities and in particular cast iron mains.


4.
By a Notice dated September 12, 2003, in Case No. GS-2003-0468, MGE was advised by the Commission that its response to the Incident Report is due no later than November 12, 2003.  By a “Notice of Complaint” dated September 19, 2003, in Case No. GC-2004-0132, MGE was advised that it was to file an Answer or the measures taken to satisfy the Complaint on or before October 19, 2003, which deadline was subsequently extended to November 12, 2003. This Settlement Agreement and Satisfaction of Complaint describes the corrective actions taken by MGE to properly resolve this Complaint and eliminates the need for MGE to file an Answer in Case No. GC-2004-0132.

Settlement Agreement and Satisfaction of Complaint


5.
Without conceding the legal merits of any of the Staff’s allegations of violation, MGE has taken the following corrective actions to address this Complaint: 
Missouri Gas Energy has used the circumstances of March 9, 2003 located at 3441 Chestnut as a training aid.  We have conducted training exercises in every service area discussing this incident and what our serviceperson did that placed himself and the customer in jeopardy.  Though the incident was unfortunate, it has served as a building block for showing our employees what we did wrong and what we did right.  We have visited individually with the responding serviceperson to reinforce what he should have done (to wit, immediately evacuate inhabitants from the premises) upon finding 20% gas in an open atmosphere of a structure.  The serviceperson is better informed on taking emergency actions and ensuring the safety of our customers and himself.   


6.
The parties agree that these undertakings by MGE and their acceptance by the Staff, as well as the other aspects of this document, form a reasonable basis for settlement of Case No. GC-2004-0132 and any claims within the jurisdiction of the Commission arising from  the actions or omissions of the serviceperson upon which this Complaint is based.  The corrective actions taken by MGE herein shall constitute full settlement and satisfaction of any claims or causes of action which have been or might in the future be asserted against MGE before the Commission, which arise out of, are based upon, or could have been based upon, the actions or omissions of the serviceperson that forms the basis of this  Complaint.   


7.
This document shall not be construed to operate as a waiver or release of the Staff’s right and ability to conduct follow-up evaluations of the representations made herein, or to in any way impair or affect the Staff’s ability to file, or MGE’s ability to contest, recommendations or complaints involving applications of the Commission’s rules cited in the previously referenced Incident Report or Complaint to any future incidents, situations or events involving MGE, or to any other natural gas system operated under the jurisdiction of the Commission.


8.
This Settlement Agreement and Satisfaction of Complaint is a compromise of disputed claims and neither all nor any part of this document constitutes an admission of any violation of law, statute, rule, regulation or procedure of any kind by MGE.  No waiver or modification of any defense which has been, or which could have been, raised by MGE in these dockets is intended or should be assumed as a result of this document.


9.
This document shall not be construed as or operate as a settlement, satisfaction, release or waiver of any claims or defenses MGE may have now or hereafter against any other person or entity arising from or relating to the facts surrounding the incident or the actions taken by MGE as a result of the incident; MGE expressly reserves all rights and defenses it may have in regard thereto.


10.
The Staff has represented to MGE that the foregoing Settlement Agreement and Satisfaction of Complaint is acceptable, and by execution of this document Staff recommends to the Commission that this Settlement Agreement and Satisfaction of Complaint be approved, in its entirety.  If the document is not so approved in total, then no party hereto shall be bound or prejudiced by any provisions contained herein or by any representations which have been made in the context of the attempted settlement hereof, and MGE shall be allowed a reasonable time in which to file an Answer to the Complaint.


11.
No party to this document believes the consideration and approval of this document requires a hearing before the Commission; however, the Staff and MGE stand ready to provide additional information if it is requested.  


12.
Nothing in this Settlement Agreement and Satisfaction of Complaint is intended to impinge or restrict in any matter the exercise by the Commission of any statutory right, including the right of access to information, and any statutory obligation.


13.
The Staff also shall have the right to provide, at any agenda meeting at which this Agreement is noticed to be considered by the Commission, whatever oral explanation the Commission requests, provided that the Staff shall, to the extent reasonably practicable, provide the other parties with advance notice of when the Staff shall respond to the Commission’s request for such explanation once such explanation is requested from the Staff.  The Staff’s oral explanation shall be subject to public disclosure, except to the extent it refers to matters that are privileged or protected from disclosure pursuant to any protective order issued in this case.


14.
The Staff shall file suggestions or a memorandum in support of this Agreement and the other parties shall have the right to file responses within five (5) days of receipt of Staff’s supporting pleading.  The parties agree that any and all discussions related to the execution of this Agreement shall be privileged and shall not be subject to discovery, admissible in evidence, or in any way used, described or discussed in any proceeding, except as expressly specified herein.  The contents of any memorandum provided by any party are its own and are not acquiesced in or otherwise adopted by the other signatories to this Stipulation and Agreement, whether or not the Commission approves and adopts this Stipulation and Agreement.

15.
This Settlement Agreement and Satisfaction of Complaint represents a negotiated settlement.  Except as specified herein, the signatories to this document shall not be prejudiced, bound by, or in any way affected by the terms of this Settlement Agreement and Satisfaction of Complaint: (a) in any future proceeding; (b) in any proceeding currently pending under a separate docket; or (c) in this proceeding should the Commission decide not to approve this Settlement Agreement and Satisfaction of Complaint in the instant proceeding.


16.
If the Commission accepts the specific terms of this Settlement Agreement and Satisfaction of Complaint, the signatories waive their respective rights to cross-examine witnesses (subject to the provisions of paragraph 15); their respective rights to present oral argument and written briefs pursuant to Section 536.080.1 RSMo
, their respective rights to the reading of the transcript by the Commission pursuant to section 536.080.2; and their respective rights to judicial review pursuant to Section 386.410.  This waiver applies only to a Commission Report and Order issued in this proceeding, and does not apply to any matters raised in any subsequent Commission proceeding, or any matters not explicitly addressed by this Settlement Agreement and Satisfaction of Complaint.


17.
MGE and the Staff each agree and represent that the attorneys listed below are duly authorized to execute this Settlement Agreement and Satisfaction of Complaint on their respective behalf, and that this document represents a complete description of all of the considerations for this agreement.


WHEREFORE, MGE and the Staff respectfully request that the Commission issue its Order Approving the Settlement Agreement and Satisfaction of Complaint in its entirety as set forth herein, issue an Order suspending the filing of any response by MGE in this case and to issue an order closing the above-captioned docket.















Respectfully submitted,

Dana K. Joyce, 








General Counsel








/s/Robert S. Berlin












Robert S. Berlin

MBE #51709








Assistant General Counsel








Missouri Public Service Commission








P.O. Box 360








Jefferson City, Missouri 65102








(573) 526-7779








FAX:  (573) 751-9285








e-mail:  bobberlin@psc.state.mo.us








Attorney for the Staff of the Missouri Public








Service Commission








/s/ Robert J. Hack








___________________________________








Robert J. Hack


MBE #36496








3420 Broadway








Kansas City, MO  64111








(816) 360-5755








FAX:  (816) 360-5536








e-mail: rhack@mgemail.com

Attorney for Missouri Gas Energy, a division of Southern Union Company

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed to all counsel of record on November 6, 2003.








/s/Robert S. Berlin





� 	All statutory references herein are to RSMo 2003 (Cum. Supp., as amended) unless specifically indicated otherwise.
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