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	All
	ARTICLE XV: PERFORMANCE MEASURES AND PROVISIONING INTERVALS

1.0
SERVICE QUALITY

1.1
The Parties recognize that this Agreement will establish new business processes.  The Parties expect that experience will show whether new measurements are needed or whether existing measurements are not needed.  Either Party, therefore, may request the addition, deletion or modification of the measures set forth in this Article.  The Parties shall work together to resolve such issues promptly and they expect that resolution of such issues shall take into account and reflect industry solutions and experience in addressing similar issues.  In the event that the Parties cannot agree on such addition, deletion or modification, then the Party seeking the addition, deletion or modification may initiate the Dispute Resolution provisions of this Agreement.

1.2
Performance Measures - CenturyTel’s performance under this Agreement shall be provided to Socket at parity with the performance CenturyTel provides for itself for like services.  Additionally, CenturyTel will provide the services set forth in this Agreement in accordance with Performance Measurements (PM) and other measurements of quality set forth in Appendix – Performance Measures and elsewhere in the Agreement.

1.3
Provisioning Intervals – CenturyTel shall adhere to the Provisioning Intervals set forth in Appendix – Provisioning Intervals.  
1.3.1
These Provisioning Intervals are to be measured in Business Days or Business Hours.   

1.3.2
Unless specifically stated in the individual PM, the Provisioing Intervals begin at the start of the Business Day following the day the order or request was submitted by Socket, for purposes of calculating compliance with the Provisioning Interval.  For purposes of this Article, "received" shall be understood to refer to the time stated in the Order Date Field in the Order Summary Section on the CenturyTel Internet Services Customer Portal or the date time stamp on email or facsimile or its functional equivalent. 
1.3.3
Subject to exceptions for force majeure events and other delays not caused by CenturyTel, these intervals are all inclusive.   There is no additional time allotted for tasks not specifically included in the Provisioning Interval (ie. CenturyTel is not allowed an additional two-days to re-type an order unless the Provisioning Interval specifically permits additional times).   

2.0
IMPLEMENTATION TEAM

2.1
The Parties understand that the arrangements and provision of services, network elements and ancillary functions described in this Agreement shall require technical and operational coordination between the Parties.  The Parties further agree that it is not feasible for this Agreement to set forth each of the applicable and necessary procedures, guidelines, specifications and standards that will promote the Parties' provision of Telecommunications Services to their respective Customers.  Accordingly, the Parties agree to cooperate in good faith with each other to mutually to form a team (the “Implementation Team”), which shall develop and identify any additional processes, guidelines, specifications, standards, terms and conditions necessary for the provision of the services, network elements and ancillary functions, and for the specific implementation of each Party's obligations.  Within five (5) days after the Effective Date, each Party shall designate, in writing, not more than four (4) persons to be permanent members of the Implementation Team; provided that either Party may include in meetings or activities such technical specialists or other individuals as may be reasonably required to address a specific task, matter or subject.  Each Party may replace its representatives on the Implementation Team by delivering written notice thereof to the other Party.  

2.2
Except as otherwise agreed upon by the Parties, on a mutually agreed upon day and time once a month during the Term of this Agreement, the Implementation Team shall discuss the performance of the Parties under this Agreement. At each such monthly session the following items will be part of the agenda and the Parties will discuss some or all of the following unless the Parties agree that no discussion is necessary because no issue or new information exists:   (i) the administration and maintenance of the interconnections and trunk groups provisioned under this Agreement;  (ii) the Parties' provisioning of the services, network elements and ancillary functions provided under this Agreement; (iii) the Parties' compliance with the Performance Measures set forth in this Agreement and any areas in which such performance may be improved; (iv) any problems that were encountered during the preceding month or anticipated in the upcoming month; (v) the reason underlying any such problem and the effect, if any, that such problem had, has or may have on the performance of the Parties; and (vi) the specific steps taken or proposed to be taken to remedy such problem.  In addition to the foregoing, the Parties, through their representatives on the Implementation Team or such other appropriate representatives, will meet to discuss any matters that relate to the performance of this Agreement, as may be requested from time to time by either of the Parties.

3.0
IF CENTURYTEL FAILS TO MEET THE METRICS SET FORTH FOR ONE OR MORE PARTICULAR PERFORMANCE MEASURES SET FORTH IN APPENDIX – PERFORMANCE MEASURES FOR THREE CONSECUTIVE MONTHS, UPON NOTICE FROM SOCKET THAT SUCH A REQUIREMENT HAS ARISEN, CENTURYTEL SHALL IMPLEMENT A GAP CLOSURE PLAN TO IMPROVE PERFORMANCE.   THE INTENT OF A GAP CLOSURE PLAN IS TO IDENTIFY AND EXPEDITIOUSLY IMPLEMENT THOSE ACTIONS NECESSARY TO CLOSE PERFORMANCE GAPS TO THE ACCEPTABLE LEVELS OF PERFORMANCE ESTABLISHED BY THE PARTIES UNDER THIS AGREEMENT AND THIS ARTICLE.   THE PARTIES ANTICIPATE GAP CLOSURE PLANS WILL TYPICALLY BE OF SIX TO NINE MONTH’S DURATION.  CENTURYTEL WILL COMPLETE PREPARATION OF THE GAP CLOSURE PLAN WITHIN 15 BUSINESS DAYS OF NOTICE FROM SOCKET THAT CENTURYTEL HAS FAILED TO SATISFY A ONE OR MORE MEASURES FOR THREE CONSECUTIVE MONTHS AND THAT CENTURYTEL’S PERFORMANCE REQUIRES A GAP CLOSURE PLAN.  

3.1
The Gap Closure Plan will include:

3.1.1
evaluation of the opportunity for continuous improvement, systems enhancements and re-engineering,

3.1.2
forecasted improvement to the desired performance level for each issue or initiative,

3.1.3
evaluation of pertinent change in period results, 

3.1.4
a date for compliance with the PM(s) set forth in this Article, and

3.1.5
an agreed upon date for meeting the PM(s).

3.2
Once CenturyTel completes the Gap Closure Plan and provides this plan to Socket, the Parties shall meet within five Business Days to discuss  with the objective of reaching agreement upon the plan to be impelemented.  In total, the mutually agreed Gap Closure Plan will be completed within 20 business days from the date when Socket notified CenturyTel that such a plan is required.  In the event the parties are unable to reach agreement on the Gap Closure Plan, within 10 Business Days from the date of the initial meeting, either Party may request that the Staff of the Missouri Public Service Commission participate in informal mediation or may invoke the Dispute Resolution provisions of this Agreement.

3.3
Following implementation, the Gap Closure Plans will be reviewed monthly, or more frequently as updated data and analysis are available.

3.4
The specific measurements that apply to this Agreement are described in Appendix – Performance Measures.
4.0
PERFORMANCE INCENTIVES
4.1
If CenturyTel fails to meet an applicable PM for three consecutive  Months in a six-month period CenturyTel must thereafter submit to Socket a Gap Closure Plan consistent with the requirements set forth in Section 3 above.   

4.2
If CenturyTel fails within the prescribed time period to submit a Gap Closure Plan to Socket, Socket shall receive a payment of Five Thousand Dollars ($5,000).   Said payment shall be made within five (5) days of Socket demand.

4.3
When CenturyTel and Socket finalize a Gap Closure Pan, CenturyTel will commence implementation of that plan as soon as is reasonably practicable under the applicable circumstances, but in no event later than 30 dyas after finalization.  If CenturyTel fails to meet its commitments under the Gap Closure Plan, Socket shall receive a payment, as appropriate, in the sum of up to Fifteen Thousand ($15,000) payable on demand within five (5) days, as set forth below.
4.3.1
Payment of Five Thousand Dollars ($5,000) for failure to implement the process improvements outlined in the plan.  The parties may, upon mutual agreement, modify the process improvement in the plan during the life of the plan. 

4.3.2
Payment of Five Thousand Dollars ($5,000) for failure to achieve performance improvements by the completion date of the approved Gap Closure Plan.

4.3.3
Payment of Five Thousand Dollars ($5,000) for failure to complete the Gap Closure Plan on Schedule.

4.4
The purpose of the payments described above or set forth in Appendix – Performance Measures are to serve as an incentive for CenturyTel to achieve appropriate performance and to provide liquidated damages, actual damages being difficult to ascertain.  They are not a substitute for either Party’s right to institute dispute resolution processes set forth elsewhere in this Agreement.  Moreover, these payments are in addition to any payments associated with remedies indicated in Appendix – Performance Measures.   


	PMs Issue No. 1—should performance measures and a remedy plan be part of the ICA

The current Interconnection Agreement in effect between Socket and CenturyTel obligates CenturyTel to adhere to performance metrics that are set forth in that Agreement.   To date, however, CenturyTel has refused to calculate its performance under those metrics.  Socket is entitled to interconnection that is at least equal in quality to that provided by CenturyTel to itself or any other interconnecting party, as well as other obligation falling within FTA § 251(c).  This Article lays out expectations concerning CenturyTel’s provision of  quality wholesale service to Socket, on a timely basis, so that Socket in turn may provide quality, timely service to its customers. 

     The first dispute between the Parties is the issue of whether the Commission has authority to require that performance measures and a remedy plan be included in the parties’ interconnection agreement.  Related to the legal dispute is CenturyTel’s contention that even if the Commission has authority to order inclusion of performance measures and a remedy plan, they are unnecessary to provide assurance CenturyTel is performing its obligations or an incentive for CenturyTel to do so.   Clearly, these disputes go to the very heart of the matter.

      Socket’s proposed Performance Measures and remedy plan provisions in Article XV are derived  from two primary sources.   These are  Attachment 12 of the AT&T – GTE Interconnection Agreement that Socket and CenturyTel currently operate under and the  Performance Measures attachment that the Commission approved as reasonable and appropriate in Case No. TO-2005-0336, except that Socket has modified that attachment to reflect changes between CenturyTel’s operations and those of SBC Missouri.   The terms governing the quality of wholesale service provided by CenturyTel  should be memorialized in the interconnection agreement.

     CenturyTel did not provide any mark-up of Socket’s proposal, nor did it provide its own proposal during negotiations.  Instead it asserted that it is in no position to monitor its performance with respect to Performance Measurements.  Specifically, CenturyTel stated, among other things, the following in the its Preliminary Position for the DPL:  “… Socket proposes PMs that are unnecessary and would impose substantial costs on CenturyTel both in terms of compliance and in establishing monitoring and reporting systems/operations.”  Faced with the refusal to present a counterproposal,  Socket took the position that, because of the importance of non-discriminatory access to interconnection, Socket would take on the responsibility and cost for the tracking of performance with respect to the Performance Measures.

      Socket had proposed a set of simple measures, rudimentary really, because it assumed that Socket (1) would have to do all the tracking of CenturyTel’s performance, (2) would have access to only very limited data based on what it observed first hand and (3) would have to develop the reports from which the Parties would determine when payments under the remedy plan were due and when a Gap Closure Plan would have to be created.  
     CenturyTel in its direct testimony has proposed performance measures as well as general language for Article XV, but both the measures, remedy plan provisions and contract language contain provisions to which Socket cannot agree.  Socket’s proposal for performance measures is a set of simple measures that Socket has agreed to track and report.  Now, however,  Century-Tel proposes a more complex set of measures, and it proposes in Section 1.1 of its Article XV that the cost of measuring its performance be recovered through non-recurring charges to CLECs. 

  Socket proposes a collaborative process be ordered to address specifics of performance measures and a remedy.

     CenturyTel’s proposal is more detailed but not really better at achieving the objective of determining whether CenturyTel is offering its wholesale service in parity with the services it provides to itself, its retail customers and its affiliates. And, CenturyTel’s proposal has shortcomings of its own.

     Socket made that proposal because it was the most straightforward and best available alternative at the time.  Socket was sure that, although the performance measures in the SBC ICA are fully fleshed out and have been in use for some time, CenturyTel would object to adopting them here on the basis that they are complicated, unfamiliar and developed for a large ILEC.  Where I did use measurements from the SBC ICA, Socket took steps to simplify them.  Socket’s proposal to use the measures in the existing agreement with CenturyTel looked like a simple solution.  CenturyTel in its testimony is advocating a number of changes and an added layer of detail that were not in Socket’s original proposal, but would profoundly impact it.  Some changes and additions are objectionable, some are vague and will simply create another round of disputes, and some are simply unsupported and arbitrary.

    For example, CenturyTel has changed PMs to require mutual negotiations to determine when the actitivity being measured occurred.   Although the Parties can and should discuss this and other details, and although Socket is proposing a collaborative process to determine the details of the measurements, the ongoing task of meausuring cannot require mutual agreement each step of the way.  The Parties have to have  certainty, at some point and for some period of time so that performance can be measured and reported on a consistent basis from month to month and trends observed.  

 .

    As for CenturyTel’s criticisms regarding the formula used to calculate remedy payments on the individual measures, they merit consideration, but it is vital to explore the practical operation of the changes CenturyTel proposes to be sure the amounts are sufficient to assure good performance.
    In addition, some of CenturyTel’s concerns regarding Socket’s proposal have merit, but the way CenturyTel would resolve its concerns is objectionable.  For example, Ms. Moreau repeatedly criticizes Socket’s proposal because she sees it as penalizing CenturyTel for even small deviations from the performance objectives.   In other words, CenturyTel does not want to have to make a payment for failing a performance measure when that failure was the result of just one miss, and that one miss out of a small number of reported transactions constitutes a percentage that triggers payments.  Her observation that having only a small number of transactions occur each month can create this type of result is a legitimate concern, but the solution CenturyTel offers is no solution at all.  CenturyTel proposes that the remedy plan not go into effect at all until Socket has submitted 150 orders per month for three months.  That volume from a single carrier is unlikely to occur during the life of the agreement; thus, no remedy plan would ever actually be in effect.   Even if the volume of orders does occur, there may still be small samples for some types of UNEs or resold service being ordered.   

    CenturyTel criticizes Socket for proposing measures and a remedy plan that set benchmarks that do not reflect historical experience or CenturyTel’s delivery of services to its own customers.  This criticism is unfair.  Socket had no access to any “historical experience” other than its own experience in dealing with CenturyTel.  Socket had no information on CenturyTel’s delivery of services to its retail customers or its affiliates, nor any information as to what level of performance reasonably can be achieved by CenturyTel.   CenturyTel asserts that Socket’s measures are unreasonable, but that assertion has not been “tested” through discussion and data review by the Parties working cooperatively.

     It appears, then, that the Arbitrator is faced with two quite different proposals and a significant number of disputes regarding the details of how the measures will be defined and applied and how a remedy plan will work, disputes that would be better resolved through negotiation and compromise than through arbitration in a case of this size.   Most importantly, experience has proven that collaboration on the details of performance measures and remedy plans produces results that ILECs and CLECs are able to agree upon.  
   A collaborative process would allow the parties’ internal experts to thoroughly discuss how CenturyTel’s processes work so that the parties could resolve the basic matters of what aspects of CenturyTel’s performance can and should be tracked, and exactly how the performance will be measured.  For example, suppose the activity being measured is “timely service order provisioning.” To measure this, the parties need to determine exactly when the clock starts (e.g., would it be at the time of order submission, order confirmation, or due date confirmation); when does it stop (e.g., would it be at acceptance testing or notice of order completion); what occurrences should be excluded (e.g., CenturyTel’s technicians unable to access end user customer premises or Socket’s failure to have in place necessary CPE); and what is being measured (e.g., is it the percent of orders not provisioned by the due date or is it the number of days on average that provisioning occurs past the due date). 

    Second, through discussion of these and other details, and through determining what data can be readily obtained, the parties have the ability to tailor performance measures to what is possible and important to track.  The purpose of performance measures and a remedy plan in the industry is to provide an incentive for the ILECs to provide high quality services on a timely basis for CLECs so that CLECs’ customers receive the benefit of that.  Socket chose the measures contained in its proposal because they are in the existing ICA and because they are key measures of the delivery of wholesale services on which Socket relies.  But, the parties through collaboration could determine that a measure be added or a measure be dropped.   

Third, the problems that result when working with a small number of observations (in this example service orders) are matters that statisticians regularly face and have developed methods to address.  Because performance measures and remedy plans have been in existence for several years elsewhere, the Parties could look to these or consult statisticians to assist us in finding a middle ground, a means of dealing with small numbers of observations while yet having a remedy plan that provided real incentives to CenturyTel to meet the performance objectives that the measures embody.  Another alternative might be quarterly calculations; essentially allowing sample numbers to accrue.  
    Experience shows that a collaborative process can work exceptionally well for performance measures and remedy plans once both sides fully focus on and commit to working through the technical issues.  In the recent SBC Arbitration proceeding to develop successor ICA to the M2A, testimony was filed by SBC and the CLEC Coalition attesting to the success of the collaborative process conducted in Texas in the arbitration of successor agreements to the T2A.  There, the parties were able to resolve all their disputes regarding not only the specific aspects of SBC’s performance to be measured but also the intricacies of how performance would be tracked plus a remedy plan.  That process was so successful in reaching a result that the ILEC and CLECs found fair and workable that CLECs such as Socket that did not participate in the Texas collaborative agreed to apply the results to the ICA in Missouri.  Furthermore, it is my understanding that the original performance measures and remedy plan that were part of the M2A were derived primarily through collaborative efforts among the parties and Staff input and recommendations.  

      A collaborative could result in performance measures and a remedy plan that is workable and that both parties would find acceptable.  Even if Socket and CenturyTel cannot resolve each and every detail, we can greatly narrow the gap that currently exists between what Socket proposes and what CenturyTel proposes and can bring back for Staff mediation or dispute resolution both a smaller number of disputes and fully developed alternatives that benefit from company-to-company dialogue.   In particular, the Parties can review CenturyTel’s current level of service that it provides its own customers, look at the “historical experience” that Ms. Moreau says is lacking in Socket’s proposal and determine benchmarks for performance are achievable. 

    Socket strongly urges the  Arbitrator to direct the Parties to enter into a collaborative process to work out the details of performance measures and a remedy plan.

Kohly Rebuttal at 113-120

The Parties’ disputes regarding the contract language provisions of Article XV

      Sectin 1.1:  CenturyTel proposes that CLECs pay increased non-recurring charges to cover the costs of implementing performance measures and a remedy plan.  Socket cannot agree to this language.  Not knowing what work is required on CenturyTel’s part, because up to now CenturyTel refused to undertake any of the work, and not knowing what information can be derived from CenturyTel’s existing records and systems and what would have to be derived through time-consuming and expensive manual efforts, Socket cannot agree to a blanket statement that CLECs will pay whatever costs CenturyTel claims it will incur through higher non-recurring charges.  Given that CenturyTel previously claimed that the effort was cost-prohibitive, Socket considers it only prudent to understand exactly what CenturyTel believes it needs to do and what costs it beleives apply.  Furthermore, the Parties have not discussed what tracking activities CenturyTel may already be performing and be obligated to perform under the Commission’s rules.  None of these costs of tracking CenturyTel’s own performance in providing service to its customers should be assigned to CLECs.  

     Cost recovery should be addressed at the same time as other costs and rates are reviewed.  At this point there is no cost information to review.  As discussed above, the Parties first need to resolve what measures to adopt and the details of the data to be gathered and reported.  Only then will it be possible to determine what costs CenturyTel would incur.  

   Section 4.5:    Because clarity is important, Socket objects to CenturyTel’s language in Section 4.5 of Article XV.  That language looks innocuous but acutally is problematic::  

CenturyTel is committed to service parity.  Both parties recognize that a sufficient volume of orders must be processed before a Performance Measurement can exhibit with a degree of confidence that parity does or does not exist.

It leaves open to debate and dispute what constitutes “parity” here and it leaves open to debate what would be a “sufficient volume of orders” and whether that volume requirement applies not just to Socket’s orders but to the volume of orders CenturyTel receives from its own customers for a particular service.  Moreover the concept of “confidence” has a specific meaning in statistical analysis but is not defined here and the Parties have not discussed what “degree of confidence” they want to apply here.

    Socket does not object to pursuing performance measures that meet statistical tests for “degree of confidence,” but the Parties have not discussed performance measures at that level of detail.   It does not seem productive to include language such as that proposed by CenturyTel in Section 4.5 that is unspecific and only opens the door to dispute.  This is a perfect example of a matter the Parties can and should resolve through a collaborative process.

     The same problem exists with CenturyTel’s proposed language in Section 4.5.1 that states that the Parties will agree

to a ‘transition period’ where process data will be accumulated and discussed.  This information will assist the designated coordinators in their development and implementation of processes.”   
The duration of the period and how it will be collected and reviewed need to be fleshed out through discussion of the Parties’ capabilities to collect data and when they can begin to do so.  Agreement on these basics is needed before this concept could have any real meaning.  Collaborative discussions could resolve this. 

    If the Arbitrator orders the Parties to work collaboratively to develop an agreed upon set of performance measures and a remedy plan, I envision that the process would take perhaps three months.  In part, the duration depends on whether expert advice is sought on statistical tests and “degree of confidence” matters.  I believe it would be appropriate for the Parties to provide monthly updates to the Arbitrator on our progress and, if we reach an impasse, we could agree to seek either Staff mediation or dispute resolution.  

Turner Direct at 3-9

Kohly Direct at 111-112

Kohly Rebuttal at 120-122, 126

PMs Issue No. 2—Implementation Team

    The ICA that Socket and CenturyTel currently operate under has provisions for an Implementation Team. Socket’s proposal for the Parties’ new Agreement  generally relies upon and retains that contract language.

     Socket recognizes that this Agreement cannot set out every aspect of the Parties’ operational undertakings that will be necessary to implement this Agreement.   Therefore, Socket is proposing that an Implementation Team be formed with representatives appointed from each company and that the Team meet regularly to address operational issues that arise between the companies.  Socket’s proposed contract language sets forth the purpose and scope of the Implementation Team.  

    Although the current ICA contains provisions for an Implementation Team, none has been put in place.  CenturyTel refused Socket’s request that the Parties establish the Implementation Team, giving its reason as CenturyTel’s conclusion it was unnecessary.  Although, Socket told CenturyTel that it did not agree with that conclusion, Socket was unable to persuade CenturyTel to change its position.  But, irrespective of  the current lack of an Implementation Team, Socket strongly believes that communication and cooperation is essential to implement the new provisions the new Agreement will contain smoothly and efficiently, and that both parties will benefit by working collaboratively. 

    During the Parties’ most recent negotiations and exchange of contrct language, CenturyTel proposed a mark-up of Socket’s proposed Article XV and now appears to agree  that an Implementation Team is appropriate.  There still are some significant differences in the Parties’ proposed language.   First, CenturyTel’s wording would water down the effectiveness of the Team from the original language by giving Socket access to only one designated “coordinator” and, second,  removing the requirement in the original language that certain subjects will be addressed.  As evidenced by the number of witnesses that CenturyTell has put forth in this arbitration, Socket needs access to a “team” of individuals with subject matter knowledge, not just one individual who will act as a Socket’s sole content.  The purpose of the Team is to get to the heart of matters quickly, with the appropriate individuals responsible for the matters in question.  Requiring Socket to relay its requests, proposals, ideas and needs through one individual will only add delay and reduce the effeectiveness of the Team.  Every one of the topics identified in Section 2.2 needs to be the agenda for a meeting, even if not all of them need to be actually discussed.  Otherwise there is the potential for CenturyTel to not have the appropriate personnel available and to add delay in resolving the matters on which the Team is working.  

Kohly Direct at 109-111

PMs Issue No. 3—Gap Closure Plans, associated penalites

    The purpose of the Gap Closure Plan is to address situations where CenturyTel’s performance in delivering wholesale services on which Socket relies is failing to meet, on a regular basis, the performance measures set forth in this Agreement.  Performance misses that occur occassionally will not trigger the Plan.  The objective is to identify and correct chronic performance misses.  Thus, if CenturyTel fails to meet certain of the performance measures for three consecutive months in a six-month period, CenturyTel must thereafter submit to Socket a Gap Closure Plan.  That plan will identify in specific terms what CenturyTel proposes to  do to identify the causes behind its performance misses and state how CenturyTel will address the causes of the problem to correct that on-going performance issue.

    The key elements of the Gap Closre Plan are that CenturyTel must develop a proposed Plan within a specific amount of time and that the Plan will identify a date by which performance will be corrected.   CenturyTel’s language would include no such date for corrected performance, even though the parties agree that the Plan is to be one to which both parties agree.

     By the time a need for a Plan arises, CenturyTel will know that it has missed its performance two months in a row; thus to the extent there are obvious means within CenturyTel’s control to improve performance, one might reasonably expect that some action will be undertaken already.  Performance that is missed three months in a row is a significant problem, indeed it potentially is a significant end-user customer-affecting problem for Socket, and it is entirely reasonable to have a specified plan with a specified date for correcting missed performance.  Socket’s proposed language sets out reasonable requirements and should be adopted.

     A Gap Closure Plan is part of the ICA that CenturyTel and Socket currently are operating under, but it has never been implemented.  However, similar efforts undertaken by SBC have been successful.  As the Commission is aware, the original performance measures and remedy plan that were part of the M2A required SBC to undertake a root cause analysis if its performance was below parity or did not meet benchmarks for a number of consecutive months.  SBC took this obligation seriously and worked to identify the reasons why its performance was coming up short and address those reasons.  CLECs have seen very significant improvements in SBC’s performance on almost every measure.   

   It is because the root cause analysis has been successful and because SBC has had an incentive to improve its performance in delivering services to its wholesale customers, that CLECs overall have seen performance improvements where problems existed.  CenturyTel has drastically reduced the dollar amounts of the payments set out in Article XV that would apply if it fails to fulfill the provisions regarding the Gap Closure Plan, contending that the amounts in Socket’s proposal bear no economic relationship to the harm Socket suffers. 

     The purpose of remedy plans is not to compensate CLECs for actual harm, but to incent ILECs to perform.  ILECs as well as CLECs benefit from such plans because they are liquidated damages provisions that allow the Parties to avoid costly litigation over damages and breach of contract claims.  Because a Gap Closing Plan only comes into existence when performance measures show a “chronic” problem, it is vital that CenturyTel have strong incentives to develop and live up to such Plans.  The payment amounts proposed by CenturyTel are not sufficient.  The development of a Plan is critical, yet the financial figures CenturyTel proposes to pay or credit to Socket for failure to develop a plan and failure to adhere to the plan are paltry. 

     Remember that the Plan only is required when performance misses are chronic, and the Plan and its timelines are not dictated by Socket but are developed by and agreed to by CenturyTel.  Payments under the Gap Closure Plan should be a true incentive, not so small that they can be written off as “just a cost of doing business.”  

Kohly Direct at 111-112 

PMs Issue No.  4 and PMs Issue No. 5—measures  requiring Socket to submit accurate forecasts

    CenturyTel contends that it cannot be held to any performance standard for pre-ordering, ordering and provisioning of UNEs and services unless Socket submits accurate forecasts of its order volumes and future facility needs.  It proposes two performance measures that would apply only to Socket.  Furthermore, CenturyTels proposed remedies in its individual PMs in some instances state that  the remedy plan is triggered only if Socket submits completely accurate orders at least 95% of the time. 

     Socket believes that CenturyTel is making this proposal as a tactical move – a tit for tat proposal --  in hopes that Socket will be dissuaded from persuing performance measures and a remedy plan, or that the additional measures and CenturyTel’s changes to remedies in the plan effectively render the whole concept of preformance measures and a remedy plan ineffective. 

     It is readily apparent in this industry that (1) no competitor in the marketplace, including Socket, can ever create an accurate forecast of order volumes or its facility needs  and that (2) Socket’s order volume is not so great in size that its growth alone will cause CenturyTel to have to hire additional personnel.    

      CenturyTel’s testimony is peppered with complaints that Socket’s order volume is  too small to justify meeting unbundling obligations, OSS obligations and performance measure and remedy plan obligations.  Yet, here, CenturyTel would have the Commission believe that it has real  concerns about being overwhelmed by Socket’s quantity of orders.  

     Forecasts are known in the industry to have limited value.  Some CLECs and  RBOCs have been working together to share non-binding forecasts of interconnection facility needs, and to my knowledge all that is expected is a good faith effort to forecast needs to avoid problems such as tandem exhaust.  The volume of service orders any CLEC submits is not dependent upon its marketing efforts alone, but is dependent on customer response to marketing and customer decisions, such as business relocations and expansions, over which we have no control and know nothing about until service is requested from Socket.  There is no way to predict the number of customers Socket will acquire (or lose) in any month, nor can we predict what services these customers will want or where they will want them.  Facility needs similarly are driven by the size of the customers who select a telecommunications carrier’s service, the nature of their needs, and their location.  Asking Socket to submit forecasts while attempting to hold it to some standard of accuracy makes no sense.

     It is also important to note that CenturyTel is Socket’s competitor.  Forecasts of order volumes and facility needs could give CenturyTel insight into Socket’s marketing and expansion plans, or Socket’s efforts to woo particular customers.  It is not reasonable to expect a CLEC to reveal this type of information indirectly when it would never provide it directly to its major competitor who serves the lion’s share of customers in its territory.  

     Socket is not aware of any CLEC being held to performance standards in the form of performance metrics or remedy plans related to its forecasts, nor aware of any requirement for CLECs to provide this kind of sensitive information to ILECs.  The Arbitrator should rule that any performance measures and remedy plan to be included in the Parties’ ICA will apply to CenturyTel’s performance of its obligations under the ICA only, not Socket’s performance, and that the provision of forecasts specifically will not be required.  

     If there is any legitimate concern that Socket submits service orders with inaccurate information, the  way to ensure that CenturyTel is not penalized for Socket’s errors is to, first, require CenturyTel to provide improved OSS and, second, exclude inaccurate orders where Socket makes an error (i.e., an error is not caused by CenturyTel information or inconsistent databases) from the performance calculations.

Kohly Rebuttal at 120-124, 126


	ARTICLE XV: PERFORMANCE MEASURES AND PROVISIONING INTERVALS

1.0
SERVICE QUALITY

1.1
The Parties recognize that this Agreement will establish new business processes and that the costs for developing and implementing those new business processes, including monitoring and reporting mechanisms, will be borne on a non-discriminatory and competitively neutral basis by CLECs through non-recurring charges applied to UNEs, interconnection facilities, and resale services.  The Parties expect that experience will show whether new measurements are needed or whether existing measurements are not needed.  Either Party, therefore, may request the addition, deletion or modification of the measures set forth in this Article.  The Parties shall work together to resolve such issues promptly and they expect that resolution of such issues shall take into account and reflect industry solutions and experience in addressing similar issues.  In the event that the Parties cannot agree on such addition, deletion or modification, then the Party seeking the addition, deletion or modification may initiate the Dispute Resolution provisions of this Agreement.

1.2
Performance Measures - CenturyTel or Socket, as applicable, shall satisfy all service standards, intervals, measurements, specifications, performance requirements, technical requirements, and performance standards and will pay or credit any penalties for violation of the performance standards that are required by Applicable Law or regulation.
1.2.1
CenturyTel’s performance under this Agreement shall be provided to Socket at parity with the performance CenturyTel provides for itself for like services.  Additionally, CenturyTel will provide the services set forth in this Agreement in accordance with Performance Measurements (PM) and other measurements of quality set forth in Appendix – Performance Measures and elsewhere in the Agreement.

1.3
Provisioning Intervals – CenturyTel shall adhere to the Provisioning Intervals set forth in Appendix – Provisioning Intervals.  

1.3.1
These Provisioning Intervals are to be measured in Business Days or Business Hours.   

1.3.2
Unless specifically stated in the individual PM, the Provisioning Intervals begin at the start of the Business Day following the day the order or request was received by CenturyTel, for purposes of calculating compliance with the Provisioning Interval.  For purposes of this Article, "received" shall be understood to refer to the time stated in the Order Date Field in the Order Summary Section on the CenturyTel Internet Services Customer Portal or the date time stamp on email or facsimile or its functional equivalent. 
1.3.3
Subject to exceptions for good faith, force majeure events, other delays not caused by CenturyTel, or as otherwise set forth below, these intervals are all inclusive inconclusive.   There is, for example, no additional time allotted for tasks not specifically included in the Provisioning Interval (i.e., CenturyTel is not allowed an additional two-days to re-type an order unless the Provisioning Interval specifically permits additional times).   

2.0
COORDINATED IMPLEMENTATION TEAM
2.1
The Parties understand that the arrangements and provision of services, network elements and ancillary functions described in this Agreement shall require technical and operational coordination between the Parties.  The Parties further agree that it is not feasible for this Agreement to set forth each of the applicable and necessary procedures, guidelines, specifications and standards that will promote the Parties' provision of Telecommunications Services to their respective Customers.  Accordingly, the Parties agree to cooperate in good faith with each other to mutually form a team (the “Coordinated Implementation Team”), which shall develop and identify any additional processes, guidelines, specifications, standards, terms and conditions necessary for the provision of the services, network elements and ancillary functions, and for the specific implementation of each Party's obligations.  Within five (5) days after the Effective Date, each Party shall designate, in writing, a designated coordinator not more than four (4) persons to be permanent members of the Coordinated Implementation Team; provided that eEither Party may include in meetings or activities such technical specialists or other individuals as may be reasonably required to address a specific task, matter or subject.  Each Party may replace its designated coordinator representatives on the Coordinated Implementation Team by delivering written notice thereof to the other Party.  
2.2
Except as otherwise agreed upon by the Parties, on a mutually agreed upon day and time once a month during the Term of this Agreement, the Coordinated Implementation Team shall discuss the performance of the Parties under this Agreement. At each such monthly session, the Parties may will discuss some or all of the following:  (i) the administration and maintenance of the interconnections and trunk groups provisioned under this Agreement;  (ii) the Parties' provisioning of the services, network elements and ancillary functions provided under this Agreement; (iii) the Parties' compliance with the Performance Measures set forth in this Agreement and any areas in which such performance may be improved; (iv) any problems that were encountered during the preceding month or anticipated in the upcoming month; (v) the reason underlying any such problem and the effect, if any, that such problem had, has or may have on the performance of the Parties; and (vi) the specific steps taken or proposed to be taken to remedy such problem.  In addition to the foregoing, the Parties, through their designated coordinator representatives on the Coordinated Implementation Team or such other appropriate representatives, may  will meet to discuss any matters that relate to the performance of this Agreement, as may be requested from time to time by either of the Parties.
3.0
IF CENTURYTEL FAILS TO MEET THE METRICS SET FORTH FOR A PARTICULAR PERFORMANCE MEASURE SET FORTH IN APPENDIX – PERFORMANCE MEASURES for three consecutive months, upon notice from Socket THAT SUCH A REQUIREMENT HAS ARISEN, CENTURYTEL SHALL IMPLEMENT A GAP CLOSURE PLAN TO IMPROVE PERFORMANCE.   THE INTENT OF A GAP CLOSURE PLAN IS TO IDENTIFY AND EXPEDITIOUSLY IMPLEMENT THOSE ACTIONS NECESSARY TO CLOSE PERFORMANCE GAPS TO THE ACCEPTABLE LEVELS OF PERFORMANCE ESTABLISHED BY THE PARTIES UNDER THIS AGREEMENT AND THIS ARTICLE (THE “BENCHMARKS”).  THE PARTIES ANTICIPATE GAP CLOSURE PLANS WILL TYPICALLY BE OF SIX TO NINE MONTH’S DURATION.  CENTURYTEL WILL COMPLETE preparation of THE GAP CLOSURE PLAN WITHIN 20 BUSINESS DAYS OF NOTICE FROM SOCKET THAT CenturyTel has failed to satisfy a metric set forth in Appendix – Performance Measures for three consecutive months and that CENTURYTEL’S PERFORMANCE REQUIRES A GAP CLOSURE PLAN is requested.  
3.1
The Gap Closure Plan may, but need not, will include some or all of the following features:
3.1.1
Proposed steps, processes, and/or methodology for bringing CenturyTel’s performance into compliance with the applicable PM that CenturyTel failed to meet for three consecutive months, and evaluation of the opportunity for continuous improvement, systems enhancements and re-engineering,

3.1.2
forecasted improvement to the desired performance level for each issue or initiative,

3.1.3
evaluation of pertinent change in period results, 

3.1.4
an anticipated date for compliance with the PM(s) for which the Gap Closure Plan was requested by Socket set forth in this Article, and

3.1.5
an agreed upon date for meeting the PM(s).

3.2
Once CenturyTel completes the Gap Closure Plan and provides this plan to Socket, the Parties shall meet within five Business Days to discuss mutually approve the plan.  In total, the mutually agreed Gap Closure Plan will be completed within 25 business days from the date when Socket notified CenturyTel that such a plan is required.  In the event the parties are unable to reach agreement on the Gap Closure Plan, either Party may request that the Staff of the Missouri Public Service Commission participate in informal mediation or may make invoke the Dispute Resolution provisions of this Agreement.
3.3
Following implementation, the Gap Closure Plans will be reviewed monthly, or more frequently as updated data and analysis are available.
3.4
The specific measurements that apply to this Agreement are described in Appendix – Performance Measures.

4.0
PERFORMANCE INCENTIVES

4.1
Upon notice from Socket that If CenturyTel has faileds to meet an applicable PM for three consecutive Contract Months, CenturyTel must thereafter, at Socket’s request, submit to Socket a Gap Closure Plan consistent with the requirements set forth in Section 3 above.   
4.2
If CenturyTel fails within the prescribed time period to submit a Gap Closure Plan to Socket, Socket shall receive a credit or payment of Five Hundred Dollars ($500) Five Thousand Dollars ($5,000)   Said credit or payment shall be made within five (5) days of Socket demand.
4.3
When CenturyTel and Socket finalize a Gap Closure Pan, CenturyTel will commence implementation of that plan as soon as is reasonably practicable under the applicable circumstances immediately.   If CenturyTel fails to meet its commitments under the Gap Closure Plan, Socket shall receive a credit or payment, as appropriate, in the sum of up to One Thousand Five Hundred Dollars ($1,500)  Fifteen Thousand ($15,000) which shall be credited or payable on demand within five (5) business days, as set forth below.
4.3.1
Credit or payment of Five Hundred Dollars ($500) Five Thousand Dollars ($5,000) for failure to implement the process improvements outlined in the plan.  The parties may, upon mutual agreement, modify the process improvement in the plan during the life of the plan. 
4.3.2
Credit or payment of Five Hundred Dollars ($500) Five Thousand Dollars ($5,000) for failure to achieve performance improvements by the completion date of the approved Gap Closure Plan.
4.3.3
Credit or payment of Five Hundred Dollars ($500) Five Thousand Dollars ($5,000) for failure to complete the Gap Closure Plan on Schedule.
4.4
The purpose of the credits or payments described above or set forth in Appendix – Performance Measures are to serve as an incentive for CenturyTel or Socket to achieve appropriate performance and to provide credit or liquidated damages, because actual damages are difficult to ascertain.  They are not a substitute for either Party’s right to institute dispute resolution processes set forth elsewhere in this Agreement.  
4.5
CenturyTel is committed to service parity.  Both parties recognize that a sufficient volume of orders must be processed before a Performance Measurement can exhibit with a degree of confidence that parity does or does not exist.

4.5.1
The Parties agree to a “transition period” where process data will be accumulated and discussed.  This information will assist the designated coordinators in their development and implementation of processes.

4.5.2
For Performance Measurements, once Socket’s order volume reaches a level of one hundred fifty (150) orders for three (3) consecutive months, a ninety (90) grace period shall commence, and thereafter,  the performance incentives shall fully apply.
4.6
Capacity Planning

4.6
The Parties acknowledge that in order to meet the Performance Measurements specified in this Article it is essential that Socket provide an accurate forecast of order volume activity to CenturyTel.

4.6.1
Socket will annually provide CenturyTel with a two (2) year rolling forecast of its service requirements.  

4.6.2
Socket will provide CenturyTel a per month quarterly forecast of service order volumes, quantities of Resale, UNE, and UNE Combinations on a state-wide basis.  These forecasts will be furnished at least one month before the beginning of the quarter covered by the forecast.  These projections will allow CenturyTel to provide sufficient Staff for the projected demand and to secure appropriate inventories to meet Socket's requirements.  In the even that the first month of Socket's next quarterly forecast is greater than ten (10%) percent of the last month of the current quarter forecast, Socket will notify CenturyTel promptly of the increased order volume.

4.6.3
If Socket's order activity for a quarter is ten (10%) percent less than stated in its forecast submission to CenturyTel for that quarter, then financial incentives as set forth in this Article will apply.  If Socket actual order activity for a quarter exceeds the level stated in its forecast submission to CenturyTel for that quarter, then the remedies applicable to missed service order commitments and preparation of Gap Closure Plans shall not apply.

4.7
Prerequisite to Application of Remedies.  The PMs shall apply from the Effective Date.  The remedies set forth in the tables attached to this Article shall not apply until Socket has provided notice to CenturyTel that it has failed to meet one or more measured benchmarks for each of three (3) consecutive months (“Benchmark Default Notice”).  The remedies shall apply beginning in the first full month that begins not less than forty-five (45) days following CenturyTel’s receipt of a Benchmark Default Notice.


	PMs Issue No. 1:

Should Article XV—Performance Measures and Provisioning Intervals provide for Performance Measures and Remedies?

CenturyTel Issue:

What Performance Measures should the Agreement contain?

Socket is demanding, in general, that the Commission impose performance measures and a remedy plan far in excess of that which would reasonably conform to any conceivable risk that CenturyTel will fail to perform its obligations under the proposed ICA.  While Socket may complain that CenturyTel’s performance is not as robust as it has experienced with the new AT&T Missouri—a point that likely is incorrect—it must also concede that neither CenturyTel’s size or scope nor Socket’s order volumes, either historical or projected, justify the investment of millions of dollars to implement an electronic interface to CenturyTel’s OSS, particularly in light of changes to preordering, ordering, provisioning, maintenance/repair, and billing processes that CenturyTel has offered in the context of negotiations to meet Socket’s claimed need for improved service.

At the same time, systems improvements that are incorporated into agreements reached in negotiations on other Articles of the proposed ICA and the Parties’ agreed Provisioning Intervals ensure that Socket will receive an agreed-to level of “parity” service or, in some cases, superior service to what CenturyTel provides itself.  For example, CenturyTel and Socket have mutually agreed to reduce the interval for processing CSRs from 48 hours to six Business Hours.  Also, both parties have agreed to reduce the interval for processing LSRs to four Business Days, an interval that is, in many cases, shorter than what CenturyTel provides itself.  Moreau Rebuttal; P. Hankins Rebuttal.  CenturyTel also agreed to perform in accordance with these intervals regardless of Socket’s very low order volumes.  Moreau Rebuttal.  

On top of this contractual level of service, CenturyTel has offered a reasonable set of Performance Measures to satisfy Socket that the standards of the contract will be upheld.  See Moreau Direct at 18-64; Moreau Direct Schedule D; Moreau Rebuttal; Moreau Schedule Reb. 3.  Specifically, Moreau Schedule D is a marked-up Article XV with CenturyTel’s proposed modifications, including a reasonable offer of Performance Measures (“PMs”) and an administratively simpler set of “remedies” set forth in a series of five tables.  In addition, as CenturyTel implements additional changes in its procedures or systems that result in improved service to itself, it has agreed to provide Socket with an improved level of service.  In the near future, for instance, CenturyTel will implement an automated email notification process that is under development and will make notification to Socket a part of that deployment.  Moreau Rebuttal; P. Hankins Rebuttal.  

Moreover, the Commission should err on the side of fewer, rather than more or more complicated, PMs.  Addition, deletion, or modification of measurements may be required from time to time, depending upon the Parties’ experience and desired services.  Performance Measurements should not be implemented merely for the sake of measurement.  If there is no identified problem, then no performance measurement should be put in place.  If later behavior is identified that warrants a measurement, the Parties are free to negotiate both the PM and any applicable remedy.  The Commission should consider the following points.

Measurements Should Occur Despite Low Order Volumes. 

Although Socket’s low order volumes make the exercise of very limited value in gauging performance, CenturyTel has offered to measure performance, regardless of order volumes to provide Socket with assurance of timely order handling by CenturyTel.  Under our proposal, this information will be used in monthly meetings to discuss performance and required performance enhancements needed to enhance performance of both parties under this Agreement.

Remedies or Penalties Should Not Apply in a Low-Order Volume Environment.  

Remedies or penalties are not appropriate at small order volumes because the measurement is not of a statistically valid sample.  Socket admits that neither its order volumes nor those of other CLECs are likely to increase to degree that would provide such a sample.  Nevertheless, CenturyTel has offered to meet monthly with Socket to review both parties’ performance under the proposed Agreement.  CenturyTel has proposed that remedies may be imposed, following a 90 day transition period, once Socket’s order volumes exceed 150 orders per month for three consecutive months and Socket provides CenturyTel with accurate forecasts as described in Article XV.  Moreau Direct at 18-27 and Schedule D; Moreau Rebuttal.

Socket’s Proposed Plan Is Unreasonable and Unworkable.

PMs should be identified and implemented only in those areas where performance needs to measured and monitored to influence future behavior.  And, if PMs are to be implemented, there should be no question about what is measured, how it will be gauged, and when remedies apply.  Socket’s proposed Article XV, Performance Measures and Provisioning Intervals, with its attached Appendix—Performance Measures and Table 1—Performance Measures (as filed in this Case) fails this test, providing ambiguous or unclear terms at best, unworkable or capricious fiat at worst.  

CenturyTel, therefore, disputes the need for or value of the PMs that Socket is demanding.  CenturyTel is committed to provide Socket with quality service as a wholesale customer.  CenturyTel is also willing to compensate Socket for any real harms it may suffer from any material breach of the new ICA.  However, to the extent that their measures or remedies can be understood or quantified, Socket’s proposed PMs and their associated “benchmarks” for performance are out of line with the service that CenturyTel provides itself or its own retail customers. This requires CenturyTel, in effect, to provide Socket with “superior” service, or “super-parity.”  “Superior” service is not one of CenturyTel’s obligations as an incumbent LEC under the FTA.  Moreover, “superior” service also has a cost—a cost that far exceeds any demonstrable benefit to Socket.  Moreau Direct at 18-27 and Schedule D; Moreau Rebuttal.

Specific Problems With Socket’s Proposed PMs.

1.
Problems in Definitions and Formulae.  Much of the as-filed Article XV is unclear or ambiguous in its application.  For instance, a “Business Day” is defined as Monday through Friday, from 8:00 a.m. to 5:00 p.m.  A Business Day, therefore, consists of nine (9) “Business Hours,” not eight (8), as is implied in some of the measures.  This is important not only to ensure that there is a consistent relationship between the key timing terms, but also to ensure that the PMs or their benchmarks bear some relationship to the contract the performance of which is theoretically tied to the “need” for the PM in the first place.  

In addition, many of the “remedies” are defined in terms of a “Standard Payment” (based upon “one month’s flat rate average recurring charge” and “calculated by dividing the total monthly recurring charges billed by CenturyTel to Socket in a contract month by the number of UNEs, UNE Combinations and Resold Services that are included on the bill for which there is a flat, monthly rate”) or a “Standard Daily Payment” (“The Standard Daily Payment shall be Standard Payment divided by thirty (30).”)  The monthly variability “average recurring charges” presents a problem in the predictability of the remedy’s application, but more, because the remedy is not tied to the service actually affected by a failure, it tends to make the potential payment something of a “lottery.”  If the service or UNE affected by the failure is a higher-than-average item, the payment will tend to be lower than the recurring charge for the service or UNE.  However, this formula also presents the prospect that where the service or UNE subject to a failure to perform is a lower-priced item, the failure of a minor service could result in an “average,” and therefore disproportionate, penalty.  This “lottery” structure is unreasonable and should be rejected.  Moreau Direct at 18-27 and Schedule D; Moreau Rebuttal.

2.
No Rationale for the Benchmarks.  To date, Socket has provided no information as to the business rationale for most, if not all, of the proposed benchmarks.  Instead of developing benchmarks based upon the relationship of CenturyTel and Socket or upon a reasonable, objective set of business standards, Socket has proposed a set of benchmarks that are based upon other companies of much larger scope and scale (GTE, now Verizon, or SBC, now AT&T).  The Commission should not simply “cut-and-paste” the benchmarks.  If any benchmarks are needed at all, the Commission should adopt those that CenturyTel proposes.

Further, Socket’s “benchmark” recommendations for the most part are not reasonable.  Socket uses the term, “Benchmark” for measurements with associated standards.  Socket arbitrarily defines these terms without reference to any historical experience or established industry standard.  These standards are in many instances higher than those that CenturyTel provides or even could provide to itself or to its own retail customers.  Socket’s standards are often unachievable and would serve no useful purpose in establishing performance measurements.  Finally, mandating service standards which are “superior” to that which CenturyTel provides itself is inconsistent the Act.  

3.
Historically Low Volumes Make Percentage Measures Capricious.  The most significant problem with implementing any “not-more-than-a-given-percent” PM, aside from setting the proper threshold, is that Socket has historically placed very few orders in any given month.  Moreover, while Socket has been asked for information that would allow forecasted growth either in Socket orders or the orders of other providers, Socket has generally refused to date to provide that information. 

What happens when there is a small volume of orders is that even a single miss can result in a breach of the Benchmark.  For instance, in a month in which Socket places two orders, a single miss of whatever significance business-wise results in only fifty percent (50%) performance.  Likewise, in a month in which Socket places five orders, a single miss results in only eight percent (80%) performance.  Based upon the information available, there has yet to be a month in which Socket has been a CenturyTel wholesale customer in which a single miss in the context of certain PMs would not result in a breach of a benchmark Socket has proposed.

Accordingly, because of the very low historical order volumes, CenturyTel has proposed that a certain Socket order volume threshold be reached before the remedies would apply. In general, CenturyTel has proposed that Socket must place one-hundred-fifty (150) orders per month for three (3) consecutive months before the remedy mechanisms would be initiated.  While tracking performance may be useful at any volume of orders, small sample size and low order volume tend to make the application of remedies for failure to meet the benchmarks a potentially arbitrary process.  

PMs Issue No. 2:

Should Article XV—Performance Measures and Provisioning Intervals provide for a dedicated implementation team?

No Dedicated Implementation Team Is Required.

CenturyTel agrees that “coordination” of the Parties’ performance under the ICA is very important.  Accordingly, CenturyTel has proposed procedures to ensure smooth integration.  Specifically, under our proposal, information will be captured and used in monthly meetings to discuss performance and required performance enhancements needed to enhance performance of both parties under this Agreement.  We also propose that there be a single, designated coordinator for this process.  However, CenturyTel should not be required to provide four designated, permanent members of an “implementation team.” 

Moreau Direct at 18-27 and Schedule D; Moreau Rebuttal.

PMs Issue No. 3

Should Article XV—Performance Measures and Provisioning Intervals provide for Gap Closure Plans or associated penalties, and if so, what should be the terms and conditions?

The need for “Gap Closure Plans” in Article XV is not actually in contest.  CenturyTel is not opposed to the concept of a “Gap Closure Plan,” per se.  The idea of working with our wholesale customer to establish the best way of dealing with deficiencies in performance is a concept we have adopted in our own proposed Article XV.  

Where we differ with Socket is in the arena of when such plans should be employed and the consequences that attach.  First, Gap Closure Plans must be employed where there is actually a gap.  As we have said in the context of the PMs, gap closure plans should be made available when there are sufficient order volumes to make the analysis statistically relevant and only where there is a consistent and repeated failure to meet the appropriate benchmarks (e.g., as we have suggested, repeated for three consecutive months).  Because the development and implementation of such plans are resource-intensive, they should not be used where the problems are small or intermittent.  Second, the consequences of failure, like those associated with individual PMs must neither be capriciously applied nor excessive to compensate for the injury Socket might incur.  CenturyTel’s proposal satisfies the needed structure, and Socket’s does not.  See below.  Moreau Direct at 18-27 and Schedule D; Moreau Rebuttal.

PMs Issue No. 4:

Should Article XV—Performance Measures and Provisioning Intervals require that Socket maintain a consistent, minimum volume of service orders per month before remedies or performance incentives associated with Performance Measures apply?

PMs Issue No. 5:

Should Article XV—Performance Measures and Provisioning Intervals require that Socket provide timely and accurate forecasts of demand for CenturyTel services or facilities?  If so, what should be the terms and conditions of the requirement, including any remedies?

PMs Issue Nos. 4 and 5 each deal with the themes that there must be an appropriate universe of transactions occurring on a consistent basis in order to make a particular measure valid.   Each also associates the theme that the parties must both manage the relationship and cooperate to make the system work.  This interaction places burdens upon both parties, and should include both the provision of accurate forecasts and orders and the imposition of PMs and remedies on activities for which Socket has responsibility.

Socket Must Submit More Than Ninety-Five Percent (95%) of Its Orders Correctly.  As we point out below, CenturyTel’s ability to respond timely and accurately to Socket is significantly influenced by Socket’s submission and CenturyTel’s timely receipt of an accurate and complete order.  Being required to return orders for corrections inhibits CenturyTel’s ability to meet its other duties by effectively doubling the workload.  The assurance that CenturyTel cannot be held accountable for an agreed set of PMs, if such a set should come to be, without Socket’s meeting its underlying obligation to submit accurate and complete orders is very important.  Socket’s submission of a correct and accurate order the first time eliminates duplicated review time and order rejection and permits CenturyTel the time needed to process other orders or perform other needed tasks.

Socket Must Accurately Forecast Orders.  As we point out below, CenturyTel’s ability to appropriately staff to timely respond to Socket is significantly influenced by the accuracy of Socket’s quarterly forecasts.  CenturyTel cannot be held accountable for an agreed set of PMs, if such a set should come to be, without relying on Socket to accurately project order volume so that CenturyTel can appropriately staff. 

Socket Must Be Required to Pay Remedies When Its Performance Falls Short.  PMs and associated remedies are, fundamentally, a creature of the consensual relationship of contracting.  “Penalties” cannot be forced or enforced under contract law, and the PMs and “remedies” that CenturyTel has offered are intended to be in the nature of liquidated damages.  But, the obligations of contracts go both ways.  Both CenturyTel and Socket have obligations under the proposed ICA, and Socket’s performance is just as critical as CenturyTels’ performance.  This is extremely important in the area of forecasting and correct-order submission, two of the measures that CenturyTel proposes to apply to Socket.  Moreover, both parties should be subject to measures relating to number porting if either party is to be made subject to such a measure.  The Commission should make the PMs and remedies reciprocal in these limited circumstances.

Socket proposes that only CenturyTel be made subject to performance penalties.  However, as we demonstrate, CenturyTel’s true performance is directly impacted by both Socket’s order volume and ability to forecast in good faith its network and service needs.  CenturyTel cannot provide proper staffing or inventory. Davis Rebuttal.  If PMs are imposed, Socket should be made accountable, as well. 

The Proposed “Remedies” Are Inappropriate.

First, the Performance Incentives Socket proposes, including payments associated with various aspects of the development and implementation of a “Gap Closure Plan” bear no economic relationship to any harm Socket could realize through any failure on the part of CenturyTel.  For example, Socket proposes in Article XV up to a $15,000 penalty if CenturyTel is unable to implement a Gap Closure Plan in time; however, today Socket only submits a handful of orders each month.  Socket’s proposed penalty for this failure alone is several times the monthly billing amount from CenturyTel.  While this is just one example, Socket has produced nothing to suggest that its proposed Article XV “performance incentives” or “remedies” for breach of a PM benchmark bear any relationship at all to any anticipated harm that Socket might realize from the error.

Second, Socket’s proposed PMs and benchmarks show no evidence of being designed to approximate an appropriate level at which CenturyTel should support its wholesale customer, Socket, nor do its proposed remedies reveal any intent to approximate any reasonable estimate of the “damages” that Socket might expect to suffer through any failure on the part of CenturyTel to meet the standard.  They are, instead, a fairly mechanical attempt to impose conditions upon CenturyTel that are comparable to those placed upon SBC Missouri (now AT&T Missouri).  In doing so, Socket fails to acknowledge the differences between the 13-state, $41 billion revenue AT&T and the much smaller, more rural, and more spread-out (22-state) CenturyTel.  Again, Socket simply provides no basis for the benchmarks or the remedies it proposes, nor any support for the proposition that they reasonably reflect an appropriate level of service or any conceivable harm caused to Socket if CenturyTel is unable to perform at the desired benchmarks.

Although CenturyTel thinks that it has a strong legal argument against the imposition of PMs or remedies over its objection, it also thinks that if such a plan is to be imposed upon CenturyTel, that plan should be internally lawful and reasonable.  This testimony is not about the legality of the imposition as a whole—that point will be left to briefing—but about the specific measures, benchmarks, and remedies and their clash with appropriate and lawful business standards.

Moreau Direct at 18-27 and Schedule D; Moreau Rebuttal.



	PMs Issue No. 6

Should Article XV—Performance Measures and Provisioning Intervals provide for Provisioning Intervals?
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	APPENDIX – PROVISIONING INTERVALS

UNE Provisioning Intervals
PRODUCT

QUANTITY

INTERVAL (BUSINESS DAYS/HOURS)

Loops

8.0 dB 2 Wire Loop 

1 – 5
6+
4 Business Days

Negotiate

5.0 dB 2 Wire Loop

1 – 5
6+
4 Business Days

Negotiate

2 Wire Digital Loop

1 – 5
6+
4 Business Days

Negotiate

4 Wire Analog Loop

1 –  5
6+
4 Business Days

Negotiate

4 Wire Digital Loop

1 – 5
6+
4 Business Days

Negotiate

DS1 Loop

1 – 5
6+
15 Business Days

Negotiate

DS3 Loop

ALL
Negotiate; where facilities are currently available, 15 Business Days

Dedicated Transport

DS1 Dedicated Transport

1 – 5
6+
15 Business Days

Negotiate

DS3 Dedicated Transport

ALL
Negotiate; where facilities are currently available, 15 Business Days

EEL and Commingled Combinations

All

Negotiate

Miscellaneous

Stand Alone Number Portability

1 – 5
6+
4 Business Days

Negotiate

Resold Retail Product Provisioning Intervals.

PRODUCT

QUANTITY

INTERVAL (BUSINESS DAYS/HOURS)

Plain Old Telephone Service (POTS) includes installation, moves, add/delete Features &PIC Changes.

1-20
4 Business Days

Plain Old Telephone Service (POTS) includes installation, moves, add/delete Features &PIC Changes.

21+
Negotiate

Key System/PBX Trunks

1-5
4 Business Days; where additional or new facility or design is required, 15 Business Days

Key System/PBX Trunks

6+
Negotiate
Centrex

1-5
15 Business Days
Centrex

6+
Negotiate
DID

1-5
4 Business Days; where additional or new facility or design is required, 15 Business Days
DID

6+
Negotiate
RESOLD SPECIAL ACCESS PROVISIONING INTERVALS

PRODUCT

QUANTITY

INTERVAL (DAYS)

DDS

1 – 5
6+
15 Business Days

Negotiate

DS1

1 – 5

6+

15 Business Days

Negotiate

DS3

ALL

Negotiate

VGPL

1 – 5
6+
15 Business Days

Negotiate

BRI or PRI 

1 – 5
6+
15 Business Days

Negotiate

OCn

ALL

Negotiate

CUSTOMER SERVICE RECORD RETURNS

PRODUCT

QUANTITY

INTERVAL (BUSINESS DAYS/HOURS)

CSR Returns

Original

Supplemental
6 Business Hours from Receipt

6 Business Hours from Receipt


	RESOLVED
	APPENDIX – PROVISIONING INTERVALS

UNE Provisioning Intervals
PRODUCT

QUANTITY

INTERVAL (BUSINESS DAYS/HOURS)

Loops

8.0 dB 2 Wire Loop 

1 – 5
6+
4 Business Days

Negotiate

5.0 dB 2 Wire Loop

1 – 5
6+
4 Business Days

Negotiate

2 Wire Digital Loop

1 – 5
6+
4 Business Days

Negotiate

4 Wire Analog Loop

1 –  5
6+
4 Business Days

Negotiate

4 Wire Digital Loop

1 – 5
6+
4 Business Days

Negotiate

DS1 Loop

1 – 5
6+
15 Business Days

Negotiate

DS3 Loop

ALL
Negotiate; where facilities are currently available, 15 Business Days

Dedicated Transport

DS1 Dedicated Transport

1 – 5
6+
15 Business Days

Negotiate

DS3 Dedicated Transport

ALL
Negotiate; where facilities are currently available, 15 Business Days

EEL and Commingled Combinations

All

Negotiate

Miscellaneous

Stand Alone Number Portability

1 – 5
6+
4 Business Days

Negotiate

Resold Retail Product Provisioning Intervals.

PRODUCT

QUANTITY

INTERVAL (BUSINESS DAYS/HOURS)

Plain Old Telephone Service (POTS) includes installation, moves, add/delete Features &PIC Changes.

1-20
4 Business Days

Plain Old Telephone Service (POTS) includes installation, moves, add/delete Features &PIC Changes.

21+
Negotiate

Key System/PBX Trunks

1-5
4 Business Days; where additional or new facility or design is required, 15 Business Days

Key System/PBX Trunks

6+
Negotiate
Centrex

1-5
15 Business Days
Centrex

6+
Negotiate
DID

1-5
4 Business Days; where additional or new facility or design is required, 15 Business Days
DID

6+
Negotiate
RESOLD SPECIAL ACCESS PROVISIONING INTERVALS

PRODUCT

QUANTITY

INTERVAL (DAYS)

DDS

1 – 5
6+
15 Business Days

Negotiate

DS1

1 – 5

6+

15 Business Days

Negotiate

DS3

ALL

Negotiate

VGPL

1 – 5
6+
15 Business Days

Negotiate

BRI or PRI 

1 – 5
6+
15 Business Days

Negotiate

OCn

ALL

Negotiate

CUSTOMER SERVICE RECORD RETURNS

PRODUCT

QUANTITY

INTERVAL (BUSINESS DAYS/HOURS)

CSR Returns

Original

Supplemental
6 Business Hours from Receipt

6 Business Hours from Receipt


	This Issue has been settled.  The Provisioning Intervals and associated terms are agreed.

	PM Tables 
	
	
	ARTICLE XV AND APPENDIX – PERFORMANCE MEASURES
Agreed Definitions/Provisions:

“Received” definition within Article XV:

1.3.2
Provisioning Intervals begin at and are measured from the Start Date/Time, as set forth in Section 3.3.    For purposes of this Article, the date and time CenturyTel "receives" the order or request shall be understood to refer to the time stated in the Order Date Field in the Order Summary Section on the CenturyTel Internet Services Customer Portal or the date time stamp on email or facsimile or its functional equivalent. 

New Subsection 1.3.4 to Article XV:
1.3.4
If CenturyTel in the future improves its internal provisioning intervals, the Parties agree to renegotiate all affected intervals contained in this Appendix to provide Socket with a level of performance comparable to the performance CenturyTel provides itself for like services.

***

“Business Days” and related definitions (subject to Socket’s review and agreement):

3.1
“Business Hours” are defined as CenturyTel’s CLEC Service Center’s normal hours of operation.  Business Hours are daily, Monday – Friday, 8:00 a.m. to 5:00 p.m. Central Time, excluding CenturyTel observed holidays.

3.2
“Business Days” are Monday-Friday, excluding CenturyTel observed holidays.  A Business Day includes nine (9) consecutive Business Hours.

3.3
“Start Date/Time” is the date and time that CenturyTel receives a Socket request or order for which CenturyTel or Socket’s performance is to be measured in accordance with this Article.  If Start Date/Time is outside of Business Hours, the Start Date/Time is deemed to be 8:00 a.m. on the next Business Day.

3.4
“End Date/Time” is the date and time that CenturyTel transmits a measured response by fax or electronic mail or completes a measured task.

3.5
“Close of the Business Day” is 5:00 p.m. local time.


	
	ARTICLE XV AND APPENDIX – PERFORMANCE MEASURES
Agreed Definitions/Provisions:

“Received” definition within Article XV:

1.3.2
Provisioning Intervals begin at and are measured from the Start Date/Time, as set forth in Section 3.3.    For purposes of this Article, the date and time CenturyTel "receives" the order or request shall be understood to refer to the time stated in the Order Date Field in the Order Summary Section on the CenturyTel Internet Services Customer Portal or the date time stamp on email or facsimile or its functional equivalent. 

New Subsection 1.3.4 to Article XV:
1.3.4
If CenturyTel in the future improves its internal provisioning intervals, the Parties agree to renegotiate all affected intervals contained in this Appendix to provide Socket with a level of performance comparable to the performance CenturyTel provides itself for like services.

***

“Business Days” and related definitions (subject to Socket’s review and agreement):

3.1
“Business Hours” are defined as CenturyTel’s CLEC Service Center’s normal hours of operation.  Business Hours are daily, Monday – Friday, 8:00 a.m. to 5:00 p.m. Central Time, excluding CenturyTel observed holidays.

3.2
“Business Days” are Monday-Friday, excluding CenturyTel observed holidays.  A Business Day includes nine (9) consecutive Business Hours.

3.3
“Start Date/Time” is the date and time that CenturyTel receives a Socket request or order for which CenturyTel or Socket’s performance is to be measured in accordance with this Article.  If Start Date/Time is outside of Business Hours, the Start Date/Time is deemed to be 8:00 a.m. on the next Business Day.

3.4
“End Date/Time” is the date and time that CenturyTel transmits a measured response by fax or electronic mail or completes a measured task.

3.5
“Close of the Business Day” is 5:00 p.m. local time.


	

	PMs Issue No. 7

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Prompt Transmission of Manually Requested Customer Service Record (CRS)-Retail?


	7
	1.1

1
	See Table 1- Performance Measures, Pre-ordering/Ordering No. 1
	Yes.  As discussed in detail in the DPL for Article XIII, OSS, access to CSR is essential to CLECs’ ability to compete.  This is a key aspect of ILEC performance, and a messure of CenturyTel’s performance in meeting the intervals the Parties agree will apply so long as CenturyTel has no electronic OSS in place is one of the measures that is indicative of CLEC ability to compete and –if performance misses—is a flag indicating that action needs to be taken to improve the service Socket is receiving.  

     As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.

 
	See Table 1- Performance Measures for Pre-Ordering and Ordering  No. 1.1 
	A “CSR” is a customer service record.  A customer service record search is usually requested after one telecommunications carrier has captured a customer from another, but prior to account conversion to the new carrier.  The search typically is for basic account information, listing/directory information, telephone numbers, service and equipment listing, and billing information.

Socket is proposing that one hundred percent (100%) of all CSRs be returned to Socket within four (4) Business Hours of submission of Socket’s request.

This benchmark is inappropriate.  First, there is no demonstrated need for this PM.  Socket can show few, if any, CenturyTel failures to meet its obligations under the existing contract.  In the absence of a significant history of failures, a program of onerous PMs and remedies should not be imposed. 

Second, a 100% benchmark is not reasonable.  The vast majority of the CSR information requested by Socket is for large businesses/multiple locations or addresses.  The records must be obtained from several different systems, and then interpreted prior to it being sent to Socket. This requires CenturyTel to access multiple screens and sources to obtain a complete customer service record, an extremely time-consuming process.  CenturyTel does not provide itself with CSRs in four (4) Business Hours on a 100% basis for providing services to its retail customers, particularly for multiline customers, and it should not be required to provide Socket with super-parity service.

In addition, because CenturyTel is staffed based on historical numbers and types of orders, any significant increase in order activity will affect our ability to provide information within any benchmark, and any spike in either order numbers or complexities would make almost certain that CenturyTel would fail the Benchmark for that month, not because its performance was not “industry-standard” or even exceptionally good, but because the proposed Benchmark requires perfection.

Third, the “four (4) Business Hours” of “submission” turnaround that Socket proposes conflicts with the idea of a “one-day” return and will present opportunities for Socket—or other carriers who may adopt the final interconnection agreement that will be approved in this case—to manipulate the four (4)-hour requirement to cause a default.  Importantly, the question of whether to tie order-related events to Socket’s “submission” or to CenturyTel’s “receipt” has been heavily negotiated in certain aspects of the contract.  The parties have generally agreed both that these types of events should be tied to “receipt,” because it is typically CenturyTel that must respond to an order or request.  In addition, the Parties have agreed to a definition of receipt that would frame this type of request more adequately.  “Receive,” the Parties have agreed, is to be defined as the time stated in the Order Date Field in the Order Summary Section on the CenturyTel Internet Services Customer Portal or its functional equivalent.  

In an effort at compromise, CenturyTel has offered a PM that measures the same performance in a more appropriate manner. CenturyTel is proposing that 85% of Socket requests for CSRs via web-based interface, telephone, fax, or e-mail will be provided to Socket within nine (9) Business Hours or one (1) Business Day after CenturyTel receives the request, for the reasons stated above.  Although Socket’s historically low volume of orders may trigger this Benchmark even in a near-perfect month of performance (e.g., one (1) miss in seven (7) orders in a given month), CenturyTel is willing to compromise on its proposed terms.

In addition, CenturyTel has stated PM 1.1 in terms of either “nine (9) Business Hours” or “one (1) Business Day” to provide a sometimes challenging, but generally achievable, time frame for performance that is easily measured and verified. 

Finally, CenturyTel’s proposed definitions and calculations make clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.
Moreau Direct at 28-30.


	PMs Issue No. 8:  

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Erroneously Rejected Requests for CSRs?


	8
	1.2

2
	See Table 1- Performance Measures, Pre-ordering/Ordering No. 2
	   Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        In PM 1.2 as proposed in Ms. Moreau’s testimony, CenturyTel imposes a requirement that each request for a Customer Service Record be accompanied by a certification that Socket has obtained an order the services from the customer.   That is inconsistent with the language the Parties have agreed upon regarding operating under a Blanket LOA and the need to see this information in the pre-order phase.   It appears that Ms. Moreau could be using the performance measures to reverse previously agreed upon language, or it could simply be an error.  Either way, the language is inconsistent and the Parties must hold further discussion.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.

Kohly Rebuttal at 125


	See Table 1- Performance Measures for Pre-Ordering and Ordering  No. 1.2
	Socket has proposed a measurement it calls “Erroneously Rejected Requests for CSRs.”  Socket is proposing that zero (0) CSR requests be erroneously rejected by CenturyTel in a Month.

Socket can demonstrate no need for this PM.  Socket’s history with CenturyTel establishes that no request for a CSR is rejected without providing a reason to Socket.  This measurement and benchmark should not be implemented until and unless Socket demonstrates that CenturyTel’s performance under its proposed new ICA indicates a need.  Again, Socket cannot demonstrate any pattern of CenturyTel failures that would support the imposition of this kind of burdensome scheme upon the operations of CenturyTel.  

This fact highlights Socket’s failure to define the term “erroneously rejected” requests.  Without carefully applied parameters to this term, Socket may claim undue reliance upon a “substantially correct” request that fails to meet industry standards or the obligations set forth in the contract.  

For instance, Socket’s terms for this PM state that “valid reasons for rejecting a request for a CSR do not include CSR requests that are rejected because CenturyTel does not believe Socket has the authority to view Customer Proprietary Network Information.”  As we point out above, CenturyTel takes very seriously its obligation to protect the account information of its customers, and we strictly follow the FCC’s CPNI rules in our handling of customer data and take precautions to not share customer information improperly.  Disclosure of CPNI to unrelated third parties such as Socket requires express customer consent.  CenturyTel has policies and practices in place to ensure that customer consent is obtained by the requesting carrier prior to our release of customer data.  We think our obligation to protect CPNI may in some cases require us to obtain information about Socket’s authority to view the information.  While we will, of course, scrupulously follow the FCC’s guidance on such activities, the PM should not allow Socket to profit where CenturyTel is merely doing its duty.
At the very least, the failure to define the term leaves open the prospect of disputes where none need to occur if the proper definitions are in place.  In addition, because no order is rejected without a reason, this PM, as proposed by Socket, will merely result in additional disputes between the Parties with no predictable positive difference in performance.  

Moreover, if adopted in any form, a 100% benchmark relating to CSR returns is not reasonable.  The vast majority of the CSR information requested by Socket is for large businesses with multiple locations or addresses.  The records must be obtained from several different systems, and then interpreted prior to it being sent to Socket. This requires CenturyTel to access multiple screens and sources to obtain a complete customer service record, an extremely time-consuming process.  There are any number of potential failures that could result in an erroneous, but good-faith rejection that results in no harm to Socket.  There is nothing that Socket can present that would suggest that a small number of erroneous rejections could result in harm.

This PM is not necessary.  As we discuss above, Socket can demonstrate no historical breaches or harm that would justify the imposition of this kind of burden.  CenturyTel is only willing to implement this measurement if a need ever arises.

At the same time, CenturyTel has offered a PM that measures the same performance, but more fairly.  CenturyTel is proposing that we will erroneously reject no more than 10% of Socket’s CSR requests in a month.  In addition, we have clarified when an order is in fact rejected in error, resulting in an “erroneously rejected request.”  Finally, CenturyTel’s proposed definitions and calculations make clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.
Moreau Direct at 30-33.


	PMs Issue No.  :

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Percent Erroneous Orders?
	9
	1.3


	None
	No.  Here in CenturyTel’s new proposed PM 1.3, CenturyTel imposes a new measurement upon Socket without any discussion with Socket.  No justification is offered for this meausre other than outlandish concerns that Socket will overwhelm CenturyTel with erroneous orders.   Furthermore, in this measure CenturyTel defines an erroneous order as being one with one or more errors upon CenturyTel’s receipt.   It is inappropriate to penalize Socket for errors that are caused by information CenturyTel provides to Socket in CSRs, plus, the way the meausre is set up, performance  would be tracked and reported by Socket, which seems impossible since Socket will have no ability to verify CenturyTel’s calculation of the number of erroneous errors. 

      For the reasons stated above in Socket’s position statement opposing the implementation of any measures that would apply to Socket, this measure should be rejected in total.

Kohly Rebuttal at 125-126


	See Table 1- Performance Measures for Pre-Ordering and Ordering No. 1.3
	CenturyTel is proposing a benchmark requiring that Socket submit no more than five (5%) of its orders with errors in the measured month.  As we have discussed above, CenturyTel’s ability to respond timely to Socket is significantly influenced by receipt of an accurate and complete order.  Reviewing and returning orders for corrections inhibits CenturyTel’s ability to meet the other proposed benchmarks.  The assurance of an accurate and complete order eliminates review time, order rejection, and time needed to process other orders.  Time spent reviewing and rejecting inaccurate or incomplete orders is time that could have been spent processing another order.  The inclusion of this benchmark directly affects CenturyTel’s ability to perform at parity and to meet the requirements of the proposed Agreement.
Moreau Direct at 63.


	PMs Issue No. 10:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Prompt Transmission of Electronically Requested Customer Service Record?


	10
	3
	See Table 1- Performance Measures, Pre-ordering/Ordering No. 3
	Yes.    See, Socket’s discussion regarding PM 1.1 and the importance of OSS systems and CLEC access to CSR information that is promptly provided and accurate, as discussed in the DPL for Article XIII, OSS.

    As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	None
	Socket has proposed a measurement it calls “Prompt Transmission of Electronically Requested Customer Service Record.”  This Benchmark is not defined by Socket.  Socket is proposing that this measurement be decided once CenturyTel develops an electronic OSS system.

This Benchmark is not necessary.  If an electronic OSS is developed for CSRs, and there is some CenturyTel failure that makes a PM is necessary, it should be agreed to between the parties at that time.  At that time, this blank PM would replace Socket’s proposed PM 1 or CenturyTel’s offered PM 1.1.

CenturyTel is proposing that this PM be eliminated.

In its place, CenturyTel has proposed a new PM 1.3 to measure the Percent Erroneous Orders submitted by Socket to CenturyTel.  See CenturyTel PM 1.3 below.

Moreau Direct at 33-34.

	PMs Issue No. 11:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Percent Erroneous Manual Orders Rejected within 9 Business Hours?

 
	11
	1.4

4
	See Table 1- Performance Measures, Pre-ordering/Ordering No. 4
	Yes.  It is important that Socket’s orders for service be worked timely and not rejected in error due to lack of quality control, training etc at CenturyTel.  Erroneously rejected orders cause needless delays in Socket’s ability to provide services to its customers, and if erroneous rejects occur with any frequency, Socket cannot depend on CenturyTel to be a reliable provider of wholesale services.  

    As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 1- Performance Measures for Pre-Ordering and Ordering No. 1.4
	Socket has proposed a measurement it calls “Percent Erroneous Manual Orders Rejected Within X Business Hours.”  Socket proposes that CenturyTel return 95% or more of rejected orders within specified time frames.  Specifically, Socket proposes that manual orders be returned within six (6) Business Hours of submission if rejected and that orders submitted via an electronic LSR be returned within one (1) Business Hour of submission, if rejected.

At the outset, any reference to “electronically submitted” LSRs should be eliminated from the PM, unless Socket is referring to the existing web interface for certain orders.  Also, the PM as written has no requirement for Socket to provide accurate orders.  If Socket is striving for accuracy at least ninety-five percent (95%) of the time, this benchmark and PM would not even be in issue.  Also, Socket’s proposed definition for the orders to be measured includes service orders that are not subject to this Agreement.  

Importantly, manually-submitted orders cannot be consistently rejected on the schedule proposed.  First, these orders are typically complex, requiring a large amount of detailed work just to ensure that they are accurate and can be worked.  

Second, the six-hour, or less than one (1) Business Day, requirement of the PM does not even enforce a contractual requirement.  For instance, Socket’s proposed contract language in Section 3.4 of Article VIII, Ordering and Provisioning Unbundled network elements provides for a twenty-four (24)-hour return of erroneous orders. Again, the “Business Hours” correlation could easily be used in lieu of a “calendar” day designation, but a “Business Day” is defined as Monday through Friday, from 8:00 a.m. to 5:00 p.m.  This totals nine (9) “Business Hours,” not six (6), in a Business Day.
Third, as we explain above, a benchmark of 95% tied to a type of order that Socket has submitted rarely makes the prospect of failure to meet the benchmark based upon a single failure in an otherwise perfect month of performance a very real and unfair prospect.

Fourth, the language of the PM, which is designed to guide the amounts of payments, contains ambiguous terms and indecipherable formulae.

Finally, the PM is applicable regardless of the accuracy of Socket’s orders.  If it desired to game the system, Socket could multiply its normal workload, which CenturyTel is equipped to handle, and fill that volume with erroneous orders designed to bog down the system and cause CenturyTel to miss the Benchmark.

In sum, Socket’s proposed requirements simply make no business sense.

CenturyTel has offered PM 1.4, which measures the same performance that Socket’s measure proposes to track, but does so in a more appropriate manner.  The record shows that CenturyTel treats Socket’s orders for UNEs the same as it treats orders for “equivalent” access services—the same systems, the same intervals.  All orders are treated with the same care.  In addition, CenturyTel proposes that this application of this measure, like all others, be made contingent upon Socket’s presentation of at least ninety-five percent (95%) of its orders without errors.  This ensures that gaming is minimized and that Socket has an incentive to do good work in submitting its orders to CenturyTel.

Further, CenturyTel PM 1.4 is stated in terms of either “nine (9) Business Hours” or “one (1) Business Day.”  Either of these equivalent time periods matches up with the contractual obligations of the contract provisions relating to the provisioning of UNEs.

At the same time, if Socket presents a sufficient volume of correctly placed orders, CenturyTel is willing to accept its responsibility to review the orders and reject only those that are erroneous.  However, because substantially increased volumes may also have a number of complex orders to be reviewed, and because CenturyTel’s retail customers do not experience perfection in the ordering process, CenturyTel proposes that the Benchmark be ninety percent (90%), rather than one-hundred percent (100%).

Finally, CenturyTel’s proposed definitions and calculations make clear the when a breach of the Benchmark occurs and when it results in the payment of a remedy.

If any PMs or remedies are required, they should be those that CenturyTel proposes. 

	PMs Issue No. 12:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Percent of Firm Order Confirmations (FOCs) Returned on Time for LSR  and ASR Requests?

	12


	1.5
5
	See Table 1- Performance Measures, Pre-ordering/Ordering No. 5
	Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

       In PM 1.5, CenturyTel revises Socket’s proposal to add exclusions that were not contemplated by Socket’s original PM and that must be thoroughtly reviewed, discussed and defined.  Regardless of whether these exclusions have merit, this is a measure that Socket would be tracking, and their addition will make it more difficult if not impossible for Socket to measure and report.

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.

Kohly Rebuttal at 126


	See Table 1- Performance Measures for Pre-Ordering and Ordering No. 1.5
	Socket has proposed a measurement it calls “Percent of Firm Order Commitments (FOCs) Returned on Time for LSR and ASR Requests.”  Socket proposes that CenturyTel return eighty-five percent (85%) of FOCs of complete and accurate Access Service Requests (“ASRs”) and Local Service Requests (“LSRs”) within twenty-four (24) hours of submission. 

First, Socket’s defined PM includes services that are not provided according to this Agreement, specifically, ASRs applicable to tariffed access services.  

Second, Socket does not take into consideration the need for FOC commitment criteria for simple services as well as complex services.  While an FOC will typically be provided for simple services within eighteen (18) Business Hours, this requirement is not achievable for complex orders.  In order to provide a meaningful firm order commitment for complex services such as DS1 or DS3 loops and EELs, CenturyTel must review loop and plant facilities for availability.  This requires substantial time and makes the provision of an FOC a more-extended process.  An FOC for complex orders is typically returned in four (4) business days, not one (1), and this time cannot realistically be shortened due to the coordination required to ensure adequate plant facility are available.  

Before an FOC can be issued, CenturyTel must enter the order into its system; verify the facilities through its multiple systems, including working with its assignment group to determine if cable of the proper length and gauge is available; and prepare the FOC if facilities prove available.  CenturyTel has no automated systems for these records, so every order is handled manually.  This process is a parity with the service CenturyTel obtains to serve its own retail customers.

Third, both CenturyTel’s retail customers of access services and its customers of interconnection services, including UNEs, use the same forms, receive the same provisioning intervals, and are provisioned alike by the same people.  Socket’s UNE orders, for instance, are given the same care in ordering and research as all of CenturyTel’s retail end-user customers of functionally equivalent services.  This process is designed to ensure each Socket order is treated the same—in parity with CenturyTel’s retail end-user customers. 

Fourth, the language of the PM, which is designed to guide the amounts of payments, is ambiguous and would be difficult to calculate the appropriate payments, such as the “Standard Daily Payment.”  This term, and its underlying formula, is an invitation to on-going disputes between CenturyTel and Socket, because the “standard” changes every month.

Fifth, again, the PM is applicable regardless of the accuracy of Socket’s orders.  If it desired to game the system, Socket could multiply its normal workload, which CenturyTel is equipped to handle, and fill that volume with erroneous orders designed to bog down the system and cause CenturyTel to miss the Benchmark.

Socket’s proposed requirements again make no business sense.

Moreover, the ASR review process is manual—both for CLEC UNE orders and for CenturyTel’s retail end-user access services.  This is true both because of the individual and complex nature of orders that are submitted via ASR and because of the format of CenturyTel’s network records.  Specifically, many of the records necessary to verify whether an order is complete or whether facilities exist that could be used to fill it are in paper records and found in various geographic locations that are appropriate to their everyday use.  More specifically, because the ASRs are received via fax or email there is an initial, manual “scrub” of the ASR by the Access Representative.  During this scrub, several fields on the order, which include billing elements and customer data, are validated for compliance and completeness.  Although the data scrub is performed in good faith, it is a manual process, and even in good faith, erroneous rejections sometimes do occur.

Accordingly, CenturyTel has proposed under its PM 1.5 that each month CenturyTel will return more than eighty-five percent (85%) of FOCs of complete and accurate LSRs and ASRs not meeting the Excluded Order Criteria within X Business Hours of receipt, but at different intervals than demanded by Socket.  CenturyTel has proposed eighteen (18) Business Hours for Simple Orders and thirty-six (36) Business Hours for Complex Orders.  CenturyTel has redefined the PM to distinguish between simple and complex orders requiring a different amount of time to review facilities and provide an FOC and circuit ID as needed.  Again, this standard is in parity with CenturyTel’s practices for its retail end-users’ FOCs for similar services.  Also, CenturyTel has excluded those services not covered under this Agreement and certain orders that require additional handling.  
In addition to providing “parity” timeframes and processes, CenturyTel’s PM 1.5 provides definitions and calculations that make it clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.

Moreau Direct at 36-39.

	PMs Issue No. 13:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to 

ASRs and LSRs erroneously rejected.

Socket:

ASRs and LSRs erroneously rejected?
	13
	1.6

6
	See Table 1- Performance Measures, Pre-ordering/Ordering No. 6
	Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 1- Performance Measures for Pre-Ordering and Ordering No. 1.6
	Socket has proposed a measurement it calls “ASRs and LSRs Erroneously Rejected ”  Socket is proposing zero (0) erroneously rejected ASRs and LSRs.

There is no demonstrated need for this benchmark.  Socket can show few, if any, CenturyTel failures to meet its obligations under the existing contract.  In the absence of a significant history of failures, a program of onerous PMs and remedies should not be imposed. 

As Article VIII requires, no order is rejected without providing a reason.  Again, as with its PM 2, Socket has not defined exactly what constitutes an “erroneously” rejected order.  Again, without carefully applied parameters to this term, Socket may claim undue reliance upon a “substantially correct” order that fails to meet industry standards or the obligations set forth in the contract.  Because no order is rejected without a reason, this benchmark potentially will result in additional on-going disputes between the Parties.  It is not designed to lead to better performance.  

Second, the PM as proposed by Socket includes services not covered by this Agreement, namely access services.  

Third, the PM again is applicable regardless of the accuracy of Socket’s orders.  If it desired to game the system, Socket could multiply its normal workload, which CenturyTel is equipped to handle, and fill that volume with erroneous orders designed to bog down the system and cause CenturyTel to miss the Benchmark.

There is no demonstrated reason for this PM, and it should not be adopted.  In the interest of compromise, however, if the need ultimately arises, CenturyTel has offered PM 1.6, which measures the same performance, but without the administrative problems.  CenturyTel would propose, rather than a one-hundred percent (100%) Benchmark, that it will erroneously reject no more than ten percent (10%) of Socket’s total number of ASRs or LSRs in a measured month. In addition, we have clarified when an order could be rejected and defined an erroneously rejected request. 

Finally, CenturyTel’s proposed definitions and calculations make clear the when a breach of the Benchmark occurs and when it results in the payment of a remedy.
Moreau Direct at 40-41.


	PMs Issue No. 14:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to 

Accurate Order Forecasts?
	14
	1.7
	None
	No.  For the reasons stated above in Socket’s position statement regarding PM Issue No. 4 and PM Issue No. 5, Socket strongly opposes the insertion of any measures that would apply to Socket.  This measure should be rejected in total.
	See Table 1- Performance Measures for Pre-Ordering and Ordering No. 1.7
	CenturyTel has proposed a measurement it calls “Accurate Ordering Forecasts.”  CenturyTel is proposing a benchmark requiring that Socket submit accurate order forecasts for Resale, CSR, UNE and UNE Combination orders.  The volume of Socket Resale, CSR, UNE and UNE Combination order requirements in a month is not greater than 10% above or below the amount forecast by Socket in its most recent quarterly forecast (which shall have been made not later than 30 days prior to the quarter in question.)

As we explain above, in order for CenturyTel to accurately staff to meet the benchmarks and intervals contained herein, CenturyTel must rely on Socket to provide accurate ordering forecasts.
Moreau Direct at 63-64.


	PMs Issue No. 15:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Percentage of Orders where Due Date is Missed where Socket received a jeopardy notice prior to Due Date being missed?
	15
	7
	See Table 1- Performance Measures, Pre-ordering/Ordering No. 7
	Yes.   Customers expect to receive their service on the date promised by their service provider.  Socket cannot make firm commitments to its new customers or its customers who are obtaining additional services if it cannot depend on CenturyTel to meet the service provisioning intervals on which the Parties have agreed.

     As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

   CenturyTel agrees that it is obligated under the Act to provide Socket with nondiscriminatory performance as compared to that which CenturyTel provides to itself or to any of its customers.  But, with respect to some of the activities for which Socket is proposing performance be measured, CenturyTel is not using the correct comparison to determine whether its performance is in “parity.”  Specifically, with respect to PM 7 CenturyTel says that the parity comparison is its retail customers. Socket does not consider comparison to the retail customer to be the proper comparison for determining parity for this performance measure.  Socket should know an order is in jeopardy at approximately the same time as CenturyTel knows; the proper comparison is carrier to carrier, not carrier to end user.

     The Parties have agreed upon a definition of Parity in Article III, Section 53.  It needs to be clear that the Parties will use that definition when determining the details of how the Performance Measurements will operate, such as what data will be collected for comparison.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	None
	Socket has proposed a measurement it calls “Percentage of Orders where Due Date is Missed without Socket receiving a jeopardy notice prior to Due Date being missed.”  Socket proposes that it receive at least six (6) Business Hours jeopardy notice of a missed due date at least ninety-seven percent (97%) of the time.  Under Socket’s PM, in lieu of the ninety-seven percent (97%) standard, CenturyTel may elect to demonstrate parity as set forth in the PM.  This requires CenturyTel to develop systems to capture this data, to track performance, and to demonstrate to both Socket and the Missouri Public Service Commission that the measurement is based on parity.

This PM is inappropriate.  First, this PM, like so many others, suffers from Socket’s small sample size/low order volume problem.  Under Socket’s standard, for every month since it has been a CenturyTel wholesale customer, a single miss would have caused a breach of the PM Benchmark (i.e., until Socket reaches more than thirty-three (33) orders per month, a single miss on an order will fail the standard).

This PM’s proposed Benchmark, with its six-hour notice time suffers from much more fundamental flaws.  A Business Day is agreed to run between 8:00 a.m. and 5:00 p.m. Under this Benchmark, CenturyTel must report by 11:00 a.m. of the Business Day that an order will not be filled—even though CenturyTel has another six (6) Business Hours to complete it.  Typically, a technician filling the order will not arrive for an afternoon appointment for installation until the afternoon.  Only then would issues relating to problems with the customer premises, inside wiring, or even CenturyTel’s network become apparent.  The way this PM is proposed, it will result in a failure for any 11:00 a.m. or after order that is not ultimately filled.  This is simply an unreasonable and unrealistic standard.  

Where, for instance, facility-availability issues could be identified before the installation was begun, Socket would receive a jeopardy notice well in advance of the six (6) hours requested.  However, there are many instances in which the technician begins installation, but is forced to jeopardize the order.  Installation can be delayed because the facilities intended to be used were non-functioning or because there is a lack of facilities at the site; because the premises are inaccessible or are not ready for the services; or because necessary equipment has not been delivered by the vendor.  Each of these examples would potentially require an order to be jeopardized less than six (6) Business Hours before the end of the Due Date.  Ironically, the way the PM is defined; it actually provides an incentive for the field technicians to jeopardize orders early in the day in those cases where they believe that they might not meet the due date.

Perhaps more importantly, there is no reason for the implementation of this PM. Most of Socket’s orders are “complex” orders requiring coordination and testing.  Socket’s technician knows of the success or failure of the installation at the same time as the CenturyTel technician—whether that time is one (1) hour or eight (8) hours before the end of the Due Date.  The same is true for orders for interconnection services.  This is the same experience that CenturyTel’s retail end-user access customers have.

In addition, CenturyTel has no system available for tracking the precise status of every order at every moment of the day or for providing its retail customers with notice of the completion or failure to complete an order.  Socket and CenturyTel’s retail end-user customers are treated the same in terms of notification and therefore, CenturyTel is providing this service to Socket at parity.

CenturyTel has no means available to provide notice—either to Socket or to its own, retail customers—of the future (but unknown) failure to meet a due date.  This is at parity.

Socket also provides that CenturyTel can demonstrate that its performance is at “parity,” which we have done in my testimony.  While CenturyTel may demonstrate parity on an ongoing basis, this is a wasteful process that can be commanded not by any real problem in Socket’s ability to compete, but out of a failure to meet the notice standard Socket seeks to impose one time out of 33 in a month—even though there is no similar notice provided to CenturyTel’s retail customers.  This is not parity, but “super-parity,” and it should not be required.

Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae, and if implemented, should be clarified as CenturyTel has suggested.

CenturyTel is not offering a replacement measurement at this time.  CenturyTel has committed to providing Socket a jeopardy notice as soon as possible.  This is in complete parity with services provided to our own retail end-user customers.
Moreau Direct at 41-44.


	PMs Issue No. 16:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to 

Line Loss Notification Returned within One Business Day of Work Completion?


	16
	1.8

8
	 See Table 1- Performance Measures, Pre-ordering/Ordering No. 8
	Yes.  It is vital for CLECs to know as soon as possible so that end user customers can be billed correctly.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 1- Performance Measures for Pre-Ordering and Ordering No. 1.8
	Socket has proposed a measurement it calls “Line Loss Notification Returned within One Day of Work Completion.”  Socket is proposing that line-loss notifications be returned within eight (8) Business Hours of submission.

CenturyTel does not object to the Benchmark, provided it is confirmed to be nine (9) Business Hours or one (1) Business Day.  However, Socket’s definition of this PM is not clear.  In fact, the term “Line Loss Notification” is never even defined.  In our normal usage, a “Line Loss Notification” is provided to the original carrier when a customer chooses to change providers.  If CenturyTel receives an order to disconnect or convert a Socket resale line to another carrier, for instance, Socket would be provided notification of the loss of the customer.

CenturyTel has offered PM 1.8, Line Loss Notification Returned within One (1) Business Day of Work Completion, which measures the same performance that Socket’s measure proposed to track, but defines a Line Loss Notification and further explains the measurement.  Finally, CenturyTel’s proposed definitions and calculations that make it clear  when a breach of the Benchmark occurs and when it results in the payment of a remedy.
Moreau Direct at 44-45.


	PMs Issue No. 17:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Due Date Commitments Met?
	17
	2.1

1
	See Table 1- Performance Measures, 

Provisioning– Retail Circuits No. 1
	Yes.  Meeting due date commitments is critical to CLECs’ability to provide timely service, high-quality service to their customers.  Socket relies on CenturyTel to meet the commitments it makes.  

    As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 2. - Performance Measurements for Provisioning – Retail Circuits No. 2.1
	Socket has proposed five (5) PMs related to “Provisioning – Retail Circuits.”  As I discuss below, many of these measures are unreasonable or unlawful as Socket has stated them.  Socket cannot demonstrate that CenturyTel’s wholesale performance has been of a quality that would require the imposition of any PMs, and the Commission should impose neither PMs nor remedies.  However, but if either PMs or remedies are imposed, they should consist only of those we have proposed.  
In this case, the Socket’s Provisioning – Retail Circuits PMs are found in Table 1, Moreau Schedule C, and CenturyTel’s responsive PMs are found in Table 2, Moreau Schedule D.
CenturyTel is committed to providing Socket with necessary wholesale services or facilities at parity.  In many cases, however, the benchmark Socket proposes would result in a requirement that CenturyTel provision services for Socket at “super-parity,” exceeding the standards the Missouri Public Service Commission has applied to CenturyTel’s retail end-user services or exceeding the level of service that CenturyTel provides itself.  Second, Socket cannot demonstrate that the service it has received is not at parity, as we’ve described it above; accordingly, a PM should not be implemented until such time as a problem is identified.
Here, Socket has proposed a measurement it calls “Due Date Commitments Met.”  Socket proposes that CenturyTel meet the due date of installation orders for Socket not more than two point five percent (2.5%) less often than it meets the due date of installation orders for its own customers.  Importantly, Socket adds a presumption that CenturyTel meets its own due dates ninety percent (90%) of the time.

First, the PM and the application of concept of parity must be consistent with the type of services that Socket is ordering.  All of Socket’s orders to date have been for complex services. The appropriate benchmark, therefore, must be aligned to the processing of CenturyTel’s orders for installation of complex services only.  CenturyTel’s overall Due Date Commitment Met percentage for such orders is below ninety percent (90%).  The default of ninety percent (90%), therefore, is not in parity and would be super-parity.

Second, over the course of its wholesale-provider relationship to Socket, CenturyTel has provided Socket with a higher rate of due dates met, on average, than has CenturyTel for its customers overall for similar services.  Attached hereto as Moreau Schedule E is a table comparing, month to month, CenturyTel’s performance on Switched and Special Access service orders.  

Socket, in fact, has seen over ninety percent (90%) of its “Special Access” equivalents--UNE loops, DS1 and above--installed timely.  It has also seen more than eight-six percent (86%) of its requests for interconnection trunks—analogous to CenturyTel Switched Access services—provided on time.

These percentages show service not just as good as the service that CenturyTel provides its own retail end-user customers, but show service better than parity. Once again, history shows that there is no need for this measurement at this time.

Third, Socket is proposing to calculate all due date intervals from the committed due date, which is to be based on the Provisioning Intervals set forth in Appendix – Provisioning Intervals.  Not only is Socket proposing that performance of this measurement be directly tied to an Appendix that contains proposed intervals that exceed those available to a CenturyTel retail customer for like services by up to three hundred percent (300%), Socket’s Provisioning Intervals are set in stone, providing no allowance for changes to committed due dates, regardless of the reason.  As I explain in my testimony relating to Socket Pre-Ordering/Ordering PM 5 and PM 7, there are many valid reasons why a due date would be changed, resulting in a reasonable change in a provisioning interval.  If such a change is made, Socket is notified on the FOC, or the order is placed in a jeopardy status.  However, Socket’s proposed measurement does not recognize these situations at all.  Under Socket’s proposed measurement and remedy plan, for example, even where a delay results from a lack of available facilities or equipment and Socket is timely notified, CenturyTel could be penalized.

Fourth, as demonstrated above, the low historical or predicted order volumes make this measurement an “all or nothing” proposition where—based upon Socket’s historically low volumes—even a single failure could cause the Benchmark to be breached.  This is unreasonable.

Finally, the language of the PM designed to guide the amounts of payments is made up of ambiguous formulae and provides, as best we can tell, for excessive penalties that are in no manner tied to the harm caused Socket, if any.  If any of these PMs are implemented, they should be clarified as CenturyTel has suggested.
CenturyTel has offered PM 2.1, which measures the same performance that Socket’s measure proposes to track, but does so in a more appropriate manner.  First, CenturyTel PM 2.1 modifies the “grace” difference from two point five percent (2.5%) proposed by Socket to five percent (5%) to provide a more reasonable margin for error.  CenturyTel PM 2.1 also proposes that the “default” be set at parity, which I have demonstrated above to be 80%, rather than 90%.  

Although CenturyTel’s performance for Socket is demonstrably equal to or better than that which CenturyTel has provided its own retail customers, the PM should not, from the beginning, require either perfection or “super-parity.”  CenturyTel’s proposed changes meet this requirement. 

Second, CenturyTel’s proposed PM is based upon actual missed due dates.  Missed due dates are calculated from the due date described in the FOC provided to Socket.  Adoption of this “start time” would more accurately reflect parity with how CenturyTel provisions service to its own retail end-user customers.  

Third, while Socket has  agreed to some exclusions, such as their customer delay or a natural disaster, CenturyTel has proposed to exclude certain additional events, such as a canceled order or a missed due date due to lack of facilities or incorrect facilities records, which would reasonably cause the order to be jeopardized and the due date changed.  Each of these events is of a type that a customer might experience with CenturyTel and the exclusion of a missed due date for that type of reason is completely reasonable.  These exclusions will be experienced at the same relative rates for both Socket and CenturyTel retail end-user customers and should be incorporated into the measures as an adjunct to parity.

Finally, in addition to providing “parity” timeframes and processes, CenturyTel’s PM 2.1 provides definitions and calculations that make clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.
Moreau Direct at 46-49.


	PMs Issue No. 18:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Average Delay Days for CenturyTel Caused Missed Due Dates?
	18
	2

2.2
	See Table 1- Performance Measures, 

Provisioning– Retail Circuits No. 2
	Yes.   This measure is important because it will show how late, how great a delay, Socket and its customers are experiencing with respect to CenturyTel’s  provisioning of a service order.

     As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	None
	Socket has proposed a measurement it calls “Average Delay Days for CenturyTel Caused Missed Due Dates.”  Socket proposes that once CenturyTel is able to capture the necessary data, the Benchmark will be defined as the average calendar days from Due Date provided on FOC to the date work is actually completed on CenturyTel caused missed due dates (Avg. Socket Calendar Days) compared to CenturyTel’s own retail performance when CenturyTel misses a due date for its customers.  Socket’s measure presumes that CenturyTel misses zero (0) due dates for its customers until they can demonstrate otherwise to both Socket and the Staff of the Missouri Public Service Commission.

This benchmark is inappropriate because, first, this is an unnecessary PM.  Missed Due Dates have already been addressed in PM 1. As proposed by Socket, this PM would result in a penalty after missing a single Due Date.  It would not matter if CenturyTel achieved the benchmark detailed in PM 1 or if Socket and its customers experienced the same—or even better—service than CenturyTel’s customers, unless CenturyTel wants to undertake the costly process of bringing a proceeding before the Commission.  

Second, as explained in the discussion regarding PM 1, above, Socket has in fact experienced a higher rate of due dates met, on average, than has CenturyTel for its customers overall for similar services.  This proves that Socket has consistently experienced parity or super-parity service from CenturyTel, and this is an unnecessary PM.  

Third, in order to implement this PM, CenturyTel would be required to develop systems to capture data and track performance by type of service for all Socket orders in comparison to CenturyTel’s like services.  Only then could CenturyTel demonstrate to both Socket and the Staff of the Missouri Public Commission the parity results.  

Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae that result in excessive penalties that are in no manner tied to the harm Socket might have experienced.

There is no demonstrated reason for this PM, and it should not be adopted. 
Moreau Direct at 49-51.


	PMs Issue No. 19:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Percent Trouble Reports Within 30 Days of Installation?


	19
	2.3

3
	See Table 1- Performance Measures, 

Provisioning– Retail Circuits No. 3
	Yes.  The purpose of this measure is to reveal whether the services CenturyTel provisions are working properly at time of installation or whether trouble develops, and how often, almost immediately after service provisioning.

    As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 2. - Performance Measurements for Provisioning – Retail Circuits No. 2.3
	Socket has proposed a measurement it calls “Percent Trouble Reports Within Thirty (30) Days of Installation.”  Socket has proposed the count of Trouble Reports per DS0 equivalent reported within thirty (30) days of service order completion / total number of DS0 equivalents installed within same calendar day time period be less than six percent (6%), or at Parity.

First, this PM, like so many others, suffers from Socket’s small sample size/low order volume problem, as we describe it above.  Today, Socket is averaging less than four (4) new circuit orders per month.  Under Socket’s standard, for every month since it has been a CenturyTel wholesale customer, a single miss would have caused a breach of the PM Benchmark (i.e., until Socket reaches more than seventeen (17) orders per measured month, even a single trouble ticket within thirty (30) days of installation will fail Socket’s standard).

Second, while Socket has included some exclusions, such as subsequent reports, trouble caused by customer premises equipment, and where Socket refuses to cooperatively test, Socket does not acknowledge all of the necessary exclusions.  Other exclusions necessary to ensure that this proposed PM would relate to parity service include accounting for trouble caused due to customer actions, such as problems arising from defective inside wire; trouble arising from the fault of other providers, such as an IXC or a competitive access provider; difficulties arising from equipment or facilities that are otherwise not in CenturyTel’s network; trouble reported on the order completion date or prior to completion in CenturyTel’s system; trouble reported by CenturyTel employees in the course of performing maintenance activities; trouble reported, but not found; or trouble on xDSL loops longer than 12,000 feet where Socket has not authorized conditioning.

Third, Socket is proposing to track trouble on a per DS0 equivalent basis.  This is inconsistent with the way trouble is tracked and reported within CenturyTel and does not reflect parity.

Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae, and if implemented, should be clarified as CenturyTel has suggested.

Again, it is CenturyTel’s position that this PM should not be implemented until Socket demonstrates that it is not receiving parity treatment and until it reaches a sufficient volume of orders to avoid the small-sample-size problem described above.  However, CenturyTel has offered PM 2.3, which measures the same performance that Socket’s proposes to track, but does so in a more appropriate manner.  CenturyTel’s proposed benchmark tracks reports on a per customer basis, which is consistent with the way all trouble is tracked, and in parity with repeat trouble for like services provided by CenturyTel to their retail end-user customers.  CenturyTel has added the exception discussed above as well as definitions and calculations that make clear when a breach of the Benchmark occurs and when it results in the payment of a remedy.

Moreau Direct at 51-53.

	PMs Issue No. 20:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Number Port Using Ten Digit Trigger (TDT)?
	20
	4
	See Table 1- Performance Measures, 

Provisioning– Retail Circuits No. 4
	Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	None
	Socket has proposed a measurement it calls “Number Port Using Ten Digit Trigger (TDT).”  Socket proposes that for TDT – LNP related conversions, CenturyTel will fail to initiate the 10-digit unconditional trigger by 12:01 a.m. on the due date of the number port less than three point five percent (3.5%) of the time. 

This is an unnecessary PM.  First, Socket presently requests a Coordinated Hot Cut for all ports.  This type of port is addressed in the following PM.  Second, the times requested in Socket’s benchmark are not consistent with those contained in Article XII, Number Portability.  Article XII requires that the Donor Party set the 10-digit unconditional trigger by close of business, normally 5:00 p.m. Central time, but no later than 11:59 p.m. on the day before the scheduled due date.  The Donor Party is then required not to remove the 10-digit unconditional trigger on the next business day until no earlier that 11:59 a.m. after the scheduled due date for the port and replace with a PNP trigger, unless the Recipient Party requests otherwise.  These procedures were put in place so that each party would have ample time to work together to accomplish the TDT port.  A PM is not necessary until either Party can demonstrate that the agreed upon terms of Article XII are not being met. 

Finally, the language of the PM designed to provide the amounts of payments is keyed off of ambiguous formulae, and if implemented, should be clarified as CenturyTel has suggested.

CenturyTel is proposing the elimination of this PM.  However, if Socket demonstrates that it is necessary, this PM should be revised to reflect the language in Article XII, and should apply to both Parties.  Ports are an obligation of both CenturyTel and Socket and the PM should reflect both Parties obligations and performance requirements.

Moreau Direct at 53-54.

	PMs Issue No. 21:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Coordinated Hot Cuts (CHC)?
	21
	2.5

5
	See Table 1- Performance Measures, 

Provisioning– Retail Circuits No. 5
	Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 2. - Performance Measurements for Provisioning – Retail Circuits No. 2.5
	Socket has proposed a measurement it calls “Coordinated Hot Cut (CHC).”  Socket proposed that the percentage of CHC number portability with loop facilities where an outage occurs will be less than two percent (2%) of the time.  (Count of Outages / Total CHC).

First, the performance measurement should be limited to a Coordinated Hot Cut process only where it is contemplated that the customer should experience minimal down time.  Not all orders contemplate a short down time.

Second, number portability—LNP—is an obligation applicable to both parties.  Therefore, the PM should apply to both Socket and CenturyTel.  The language in Article XII, Number Portability, requires for a CHC LNP that the Recipient Party contact the Donor Party to initiate the porting process.  Each Party will perform the necessary technical functions to ensure the port is completed with minimal customer down time, and that both Parties shall remain on the phone until the porting process is complete. 

Third, because the port is completed with both parties on the phone, the outage should only be defined as a premature disconnect for a CHC that occurs when the Donor begins the cut-over before being contacted by the Recipient.  

Finally, the language of the PM designed to guide the amounts of payments is keyed off of ambiguous formulae, and if implemented, should be clarified as CenturyTel has suggested.

CenturyTel has offered PM 2.5 which measures the same performance that Socket’s measure proposes to track, but does so in a more appropriate manner.  First, CenturyTel has made the PM reciprocal.  This is a process both parties must perform.  

Second, CenturyTel proposes that the benchmark be changed to reflect the language the Parties have agreed to in Article XII.  This language is reciprocal and is applicable when the process contemplates minimal customer down time.  The CenturyTel proposed benchmark states the Donor will cause an outage of more than four (4) Business Hours on CHC LNP with loop facilities in not more than five percent (5%) of completed CHC LNP with loop facilities orders.  

Third, CenturyTel’s  proposed PM provides definitions and calculations that make clear the when a breach of the Benchmark occurs and when it results in the payment of a remedy.
Moreau Direct at 54-56.


	PMs Issue No. 22:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Percent Trouble Reports?
	22
	3.1 

1
	See Table 1- Performance Measures, 

Maintenance No. 1
	Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 3. - Performance Measurements for Maintenance No. 3.1


	Socket has proposed a measurement it calls “Percent Trouble Reports.”  Socket proposes that trouble reports per DS0 equivalent received by Socket for the total number of Socket DS0 equivalents provisioned via resale, UNEs, or combinations of UNEs leased from CenturyTel not exceed 6% or be at parity with CenturyTel.

Socket’s proposal is inappropriate for three reasons.  First, the metric is not designed to produce a fair and accurate measurement of trouble reports; second, the exclusions from the measured data are too narrow; and third, the remedy for failure to meet the performance measurement could result in an excessive penalty. 

CenturyTel proposes in PM 3.1 that trouble reports for Socket be measured in a manner analogous to CenturyTel’s measurement trouble tickets per total access lines—and that such measurement not exceed 6% or be at parity with CenturyTel.  For Socket, the analogous approach would be trouble tickets per total Socket customers.

Socket has proposed that the Percent Trouble Reports measurement be calculated on a DS0 equivalent basis; consequently, any T-1 trouble report would be counted as 24 trouble reports.  This “weighting” of T-1 trouble reports is clearly unfair and unreasonable, especially where CenturyTel is required to waive charges if the performance measurement benchmark is exceeded; the weighting could also result in a misleading performance measurement that overstates the actual number of trouble reports.  

Socket has proposed only a limited number of exclusions for the Percent Trouble Reports measurement.  CenturyTel has proposed that the following exclusions be added to ensure that the measurement is fair and accurate:

(i) trouble beyond CenturyTel’s control;

(ii) trouble reported on the order completion date, or trouble reported prior to service order completion in CenturyTel’s system;

(iii) trouble reported by CenturyTel employees in the course of performing preventive maintenance, where no customer has reported trouble;

(iv) trouble reported but not found;

(v) trouble for DSL loops longer than 12,000 feet with load coils, repeaters, and/or excessive bridged tap for which Socket has not authorized conditioning, unless trouble is found in the corresponding central office; and

(vi) trouble caused by a lack of digital test capabilities on BRI and IDSL capable loops when acceptance testing is available but is not selected by Socket.

These additional exclusions would prevent the Percent Trouble Report measurement from being inappropriately inflated by causes beyond CenturyTel’s control and causes for which CenturyTel should not be penalized.

Socket has proposed that the remedy for exceeding the Percent Trouble Report benchmark be payment of one month’s flat rate average recurring charge for each trouble report.  This remedy imposes a penalty that is not based on the underlying services to which the trouble reports relate (as it is based on an average of all recurring charges for all services) and, therefore, it could result in an excessive penalty.  For example, if the benchmark were exceeded by a single trouble report under Socket’s proposal, CenturyTel would be required to pay a penalty based on the total number of trouble reports.  

CenturyTel has proposed a remedy that is proportional to the amount by which the benchmark is exceeded, and which imposes a penalty that is based on the applicable services.  Under CenturyTel’s proposal, for any month in which CenturyTel fails to meet the benchmark, CenturyTel will waive or credit the monthly recurring charge that would otherwise apply to each resold service, UNE, or UNE combination associated with each trouble report that exceeds the benchmark.    

Scott Direct at 12-15.

	PMs Issue No. 23:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Percentage of Repair Commitment Met?
	23
	3.2

2
	See Table 1- Performance Measures, 

Maintenance No. 2
	Yes.   As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 3. - Performance Measurements for Maintenance No. 3.2

	Socket has proposed a measurement it calls “Percentage of Repair Commitments Met.”  Socket proposes that the percentage of repair commitments met for clearing trouble on resold services, UNEs, and combinations of UNEs divided by the total number of repair commitments made be greater than 90% or be at parity with CenturyTel.   

Socket’s proposal is inappropriate for three reasons.  First, the metric is not limited to repair commitments for out of service trouble; second, the exclusions from the measured data are too narrow; and third, the remedy for failure to meet the performance measurement could result in an excessive penalty.

CenturyTel proposes in PM 3.2 that CenturyTel will, for repair commitments for out of service trouble, (i) meet 90% of repair commitments made on resold services, UNEs, and combinations of UNEs provided to Socket or (ii) meet repair commitments for Socket at parity with CenturyTel retail.  

Socket has proposed that all repair commitments be included in the calculation of this performance measurement; however, as CenturyTel is only required to report performance with respect to out of service trouble, Socket should not be allowed to impose a broader and more burdensome criterion for repair commitments.

Socket has proposed only a limited number of exclusions for the Percentage of Repair Commitments Met measurement.  CenturyTel has proposed that the following exclusions be added to ensure that the measurement is fair and accurate:

(i) subsequent trouble reports;

(ii) trouble beyond CenturyTel’s control;

(iii) trouble reported on the order completion date, or trouble reported prior to service order completion in CenturyTel’s system;

(iv) trouble reported by CenturyTel employees in the course of performing preventive maintenance, where no customer has reported trouble;

(v) trouble reported but not found;

(vi) trouble for DSL loops longer than 12,000 feet with load coils, repeaters, and/or excessive bridged tap for which Socket has not authorized conditioning, unless trouble is found in the corresponding central office; and

(vii) trouble caused by a lack of digital test capabilities on BRI and IDSL capable loops when acceptance testing is available but is not selected by Socket.

These additional exclusions would prevent the Percentage of Repair Commitments Met measurement from being inappropriately inflated by causes beyond CenturyTel’s control and causes for which CenturyTel should not be penalized.

Socket has proposed that the remedy for exceeding the benchmark for Percentage of Repair Commitments Met be payment of one month’s flat rate recurring charge for all repair commitments not met and payment of one thirtieth (1/30) of one month’s flat rate recurring charge for each day for every 24 hour period that constitutes a repair commitment not met.  However, Socket’s proposal could result in an excessive penalty.  For example, if the benchmark were exceeded by a single unmet repair commitment under Socket’s proposal, CenturyTel would be required to pay a penalty based on the total number of unmet commitments.  

CenturyTel has proposed a remedy that is proportional to the amount by which the benchmark is exceeded and which imposes a penalty that is based on the applicable services.  Under CenturyTel’s proposal, for any month in which CenturyTel fails to meet the benchmark, CenturyTel will waive or credit the monthly recurring charge that would otherwise apply to the resold service, UNE, or UNE combination associated with each trouble report that exceeds the benchmark. 
Scott Direct at 15-17.


	PMs Issue No. 24:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Mean Time to Restore Service?
	24
	3.3

3
	See Table 1- Performance Measures, 

Maintenance No. 3
	Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 3. - Performance Measurements for Maintenance No. 3.3

	Socket has proposed a measurement it calls “Time to Restore Service.”  Socket proposes that the clearing time for completing a repair be less than 24 hours for more than 90% of trouble reports not requiring unusual repair for resold services, UNEs, and combinations of UNEs.   

Socket’s proposal is inappropriate for three reasons.  First, the metric proposes a 24-hour criterion, but does not limit the application of this criterion to out of service trouble (see discussion of PM 2 above); second, the exclusions from the measured data are too narrow; and third, the remedy for failure to meet the performance measurement could result in an excessive penalty.

CenturyTel proposes a measurement in PM 3.3 called “Mean Time to Restore Service,” which is a measurement of the average trouble duration interval from the start time for a trouble report until the completed time for the trouble report.  The benchmark for this measurement is clearing trouble reports in an average clearing time at parity with CenturyTel retail for 90% of out of service trouble reports not requiring unusual repair or otherwise excluded. 

CenturyTel also has proposed that certain causes be excluded from this performance measurement to ensure that the measurement is fair and accurate, and to prevent the measurement from being inappropriately affected by causes beyond CenturyTel’s control and/or causes for which CenturyTel should not be penalized (see discussion for Socket Maintenance PM 2 above).

Socket has proposed that the remedy for exceeding the Time to Restore Service benchmark be payment of one month’s flat rate recurring charge for all trouble reports with a clearing time of greater than 24 hours.  Socket’s proposed remedy is inappropriate for three reasons.  First, as discussed above, only out of service trouble reports should be measured with respect to a 24-hour clearing time criterion.  Second, the remedy could result in an excessive penalty.  For example, if the benchmark were exceeded by a single trouble report, CenturyTel could be required to pay a penalty based on the total number of trouble reports with clearing times greater than 24 hours.  Third, the remedy imposes a penalty that is not based on the underlying services to which the trouble reports relate, as it is based on an average of all recurring charges for all services.

CenturyTel has proposed a remedy that is proportional to the amount by which the benchmark is exceeded, and which imposes a penalty that is based on the applicable services.  Under CenturyTel’s proposal, for any month in which CenturyTel fails to meet the benchmark, CenturyTel will waive or credit the monthly recurring charge that would otherwise apply to the resold service, UNE, or UNE combination associated with each trouble report that exceeds the benchmark.
Scott Direct at 17-19.


	PMs Issue No. 25:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Repeat Trouble Reports Rate?
	25
	3.4

4
	See Table 1- Performance Measures, 

Maintenance No. 4
	Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 3. - Performance Measurements for Maintenance No. 3.4

	Socket has proposed a measurement it calls “Repeat Trouble Reports.”  Socket proposes that the percentage of repeat trouble reports for Socket customers, for resold services, UNEs, and combinations of UNEs, be not greater than 2.5 percentage points more than the percentage of repeat trouble reports for CenturyTel customers.  If CenturyTel is unable to provide its measure of repeat trouble reports, CenturyTel’s percentage of repeat trouble reports shall be presumed to be 6%.

Socket’s proposal is inappropriate for three reasons.  First, the measurement uses an inappropriate assumption, which is to apply if actual measurements are not available; second, the exclusions from the measured data are too narrow; and third, the remedy for failure to meet the performance measurement could result in an excessive penalty.

CenturyTel proposes in PM 3.4 a measurement called “Repeat Trouble Reports Rate,” which is a measurement of the percentage of trouble reports cleared on resold services, UNEs, and combinations of UNEs that later are subject to a “Qualifying Repeat Trouble Report.”  A Qualifying Repeat Trouble Report is defined as a repeat trouble report on a resold service, a UNE, or a combination of UNEs that had network trouble cleared within 30 days of the most recent trouble report for such resold service, UNE, or combination of UNEs.  CenturyTel’s proposed benchmark is that the percentage of Qualifying Repeat Trouble Reports for Socket customers be at parity with the percentage of Qualifying Repeat Trouble Reports for CenturyTel retail customers.  CenturyTel also has proposed that, in the absence of actual measurements of parity, CenturyTel shall be presumed to have 10% of its trouble reports subject to a Qualifying Repeat Trouble Report.   

CenturyTel also has proposed that certain causes be excluded from this performance measurement to ensure that the measurement is fair and accurate, and to prevent the measurement from being inappropriately affected by causes beyond CenturyTel’s control and/or causes for which CenturyTel should not be penalized (see discussion for Socket Maintenance PM 2 above).

Socket has proposed that the remedy for exceeding the Repeat Trouble Reports benchmark be payment of one month’s flat rate recurring charge for all repeat trouble reports.  Socket’s proposal could result in an excessive penalty.  For example, if the benchmark were exceeded by a single repeat trouble report under Socket’s proposal, CenturyTel would be required to pay a penalty based on the total number of repeat trouble reports for the applicable month.  

CenturyTel has proposed a remedy that is proportional to the amount by which the benchmark is exceeded, and which imposes a penalty that is based on the applicable services.  Under CenturyTel’s proposal, for any month in which CenturyTel fails to meet the benchmark, CenturyTel will waive or credit the monthly recurring charge that would otherwise apply to the resold service, UNE, or UNE combination associated with each trouble report that exceeds the benchmark.

Scott Direct at 19-21.



	PMs Issue No. 26:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Interconnection Trunk Orders completed on Time?
	26
	4.1

1
	See Table 1- Performance Measures, 

Interconnection No. 1
	Yes.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	See Table 4. - Performance Measurements for Interconnection No. 4.1

	Socket has proposed a measurement it calls “Interconnection Trunk Orders completed on Time.”  In this case, Socket’s Interconnection PMs are found in Table 1, Moreau Schedule C, and CenturyTel’s are found in Table 4, Moreau Schedule D.  Socket proposed that the percentage of interconnection orders submitted via ASR by Socket (or agent of Socket) that are completed on or before Commitment Due Date is not more than ten percent (10%) below the percent of Feature Group D switched access orders by all ordering companies completed by CenturyTel on or before the Commitment Due Date.

This PM is not needed for the reasons stated below.  
First, this PM, like so many others, suffers from Socket’s small sample size/low order volume problem.  Over the past year, Socket has averaged 0.83 orders per month,  less than one new interconnection order per month.  Under Socket’s standard, for every month since it has been a CenturyTel wholesale customer, a single miss would have caused a breach of the PM Benchmark (i.e., until Socket reaches more than 7 orders, a single miss would fail the standard proposed by Socket).  This measure should not be adopted, but if it is, it should not become effective before Socket provides a meaningful and sustained number of orders.

Second, historically, CenturyTel has performed not just at parity for Socket, but CenturyTel has provided Socket with service superior to that which has been provided to its switched access customers.  For the last year, CenturyTel has provided interconnection trunks to Socket on time at least 90% of the time.  By way of comparison, from June 2005 to February 2006, CenturyTel’s table shows the rate at which it provided its switched access customer’s on-time service.  Attached to Moreau Direct as Moreau Schedule E is a table showing the percentage of orders completed on or before the due date for services analogous to those provided to Socket.  Once again, history shows that there is no need for this measurement at this time.

Third, the measurement process proposed by Socket would require CenturyTel to provide Socket monthly data calculating a statewide percentage of Feature Group D switched access orders submitted by all companies in the state of Missouri that were completed by CenturyTel on or before the Commitment Date.  CenturyTel does not independently track this data, making its collection time consuming, unnecessary, and in no means representative of the less than one order that Socket may or may not place that month.  In lieu of this monthly data, Socket assumes a default benchmark of 5%, which is unrelated to CenturyTel’s actual historical performance and should be rejected.

Fourth, it is unclear what Socket is proposing to use as the “Commitment Due Date,” which is critical to the calculation.  

Fifth, as demonstrated above, the low historical or predicted order volumes make this measurement an “all or nothing” proposition where—based upon Socket’s historically low volumes—even a single failure could cause the Benchmark to be breached.  This is unreasonable.

Sixth, the proposed remedy is very much out of line with any conceivable damages that Socket might experience.  Orders for interconnection trunks are seldom, if ever, immediately an issue to an efficient CLEC’s performance.  That is, a CLEC will typically order augmentation of its interconnection trunks before its existing trunks are exhausted, but consistently with forecasts of growth.  Accordingly, a CLEC will seldom experience anything more than minor inconvenience if an interconnection trunk due date is missed.  On the other hand, particularly if an electronic OSS is required—an outcome that CenturyTel strongly objects to—the nonrecurring charges associated with the installation of interconnection trunks range will be exorbitant.  The potential penalty under Socket’s scheme—a waiver of all NRCs and one month’s recurring charges for each circuit—is extreme.

Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae and provide, as best we can tell, for excessive penalties that are in no manner tied to the harm caused Socket, if any.  If this PMs is implemented, it should be clarified as CenturyTel has suggested.
Moreau Direct at 57-59.


	PMs Issue No. 27:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to 911 Listings?
	27
	5.1
	See Table 1- Performance Measures, 

Additional Measures 
	Yes, there is no question that accurate information, loaded promptly into 911 databases is vitally important.  Among the aspects of CenturyTel’s performance that should be subject to a performance measure is its performance with respect to 911 listing.

    As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	Table 5. - Performance Measurements--Additional Measures No. 5.1 


	Socket has proposed two (2) PMs related to “Additional Measures.”  As I discuss below, these measures are unreasonable as Socket has stated them.  Socket cannot demonstrate that CenturyTel’s wholesale performance has been of a quality that would require the imposition of any PMs, and the Commission should impose neither PMs nor remedies.  However, if either PMs or remedies are imposed, they should consist only of those CenturyTel has proposed.  In this case, Socket’s Interconnection PMs are found in Table 1, Moreau Schedule C, and CenturyTel’s are found in Table 5, Moreau Schedule D.

CenturyTel is committed to providing Socket with necessary wholesale services at parity; however, the benchmark Socket proposes does not even accurately reflect the services provided to Socket.  Second, Socket cannot demonstrate that the service it has received warrants a PM; according a PM should not be implemented until such time as a problem is identified.  Third, the services provided under these PMs are primarily controlled by Socket, not CenturyTel; therefore, do not warrant the implementation of a PM, but should merely be handled pursuant to the terms of the Agreement.

Specifically, Socket has proposed a measurement it calls “911 Listings.”  Socket proposes that 100% of listings submitted by Socket for inclusion in the 911 database match the information that was submitted by Socket.

First, Socket uses an electronic interface to submit all their 911 customer listings.  This information is directly submitted by Socket for inclusion in the 911 data base.  

Second, an electronic interface is provided for Socket to retrieve any errors.  This allows Socket the opportunity to correct their errors immediately, or to notify CenturyTel.  

Third, Socket may request an extract report of all Socket’s 911 listings to review for errors.  

Fourth, CenturyTel should not be held responsible for services where Socket is in control of both submitting and reviewing the listings.  

Finally, the language of the PM designed to guide the amounts of payments are keyed off of ambiguous formulae and provide, as best we can tell, for excessive penalties that are in no manner tied to the harm caused Socket, if any.  If any of these PMs are implemented, they should be clarified as CenturyTel has suggested.

CenturyTel is proposing the elimination of this PM.  However, if it is found to be necessary, CenturyTel has offered PM 5.1, which measures the same performance that Socket’s measure proposed to track, but does so in a more appropriate manner.  CenturyTel’s proposed PM accurately reflects the fact that Socket is responsible for reviewing their own listings; therefore, the proper remedy is that if Socket identifies an error, CenturyTel will assist, if needed, in correcting the listing within 5 Business days of notification from Socket.
Moreau Direct at 59-61.


	PMs Issue No. 28:

Should Article XV—Performance Measures and Provisioning Intervals provide for a Performance Measure related to Directory Listings – White Pages?
	28
	5.2
	See Table 1- Performance Measures, 

Additional Measures
	Yes, accuracy and timely entry of information in the White Pages is  basic to providing local voice service and is expected by end user customers.  As explained in Socket’s position statement for PM Issue No. 1, Socket’s proposed measurements were derived from those already in the ICA under which the Parties have been operating and from measurements in the SBC ICAs that were approved in the recent arbitration to establish successor ICAs to the M2A.  It appears that CenturyTel agrees that, if the Parties’ ICA is to contain performance measures and a remedy plan, this measure should be included.  

        For the reasons stated above in Socket’s position statement for PM Issue No. 1, Socket urges the Arbitrator to direct the Parties to engage in a collaborative process to resolve the details of this measure.


	Table 5. - Performance Measurements--Additional Measures No. 5.2


	Socket has proposed a measurement it calls “Directory Listings – White Pages.”  Socket is proposing that one hundred percent (100%) of the listings submitted by Socket to CenturyTel are accurately included in the appropriate directory.  

Socket’s proposed PM attempts to measure CenturyTel’s performance and apply penalties for something that Socket is ultimately responsible for.  CenturyTel has provided Socket two options for submitting their customer listings for inclusion in the appropriate directory.  The first option allows Socket to individually send CenturyTel each listing, which CenturyTel will key into the data base.  The second option allows Socket to send an annual file of their customer listings prior to the close of each directory.  In both cases, CenturyTel will provide Socket a galley for review of their customer listings prior to publishing the book.  The responsibility to review their listings for errors lies with Socket, just as it is CenturyTel’s responsibility to review our customer’s listings.  If errors are found, Socket may request a second galley to confirm that errors were corrected.  

CenturyTel is proposing the elimination of this PM.  However, if it is found to be necessary, CenturyTel has offered PM 5.2, which measures the same performance that Socket’s measure proposed to track, but does so in a more appropriate manner.  CenturyTel’s proposed PM accurately reflects the fact that Socket is responsible for reviewing their own listings; therefore, the proper remedy is that if Socket identifies an error, CenturyTel will assist, if needed, in correcting the listing within 5 Business days of notification from Socket.
Moreau Direct at 61-62.



� “Quantity” refers to orders for services or facilities to a single customer premises.


� Provisioning Intervals begin at and are measured from the Start Date/Time, as set forth in Section 3.3.    For purposes of this Article, the date and time CenturyTel "receives" the order or request shall be understood to refer to the time stated in the Order Date Field in the Order Summary Section on the CenturyTel Internet Services Customer Portal or the date time stamp on email or facsimile or its functional equivalent. 


� Loop Category includes both Loops with number porting or without number porting.


� EEL Category includes both EELs with number porting or without number porting


� “Quantity” refers to orders for services or facilities to a single customer premises.


� Provisioning Intervals begin at and are measured from the Start Date/Time, as set forth in Section 3.3.    For purposes of this Article, the date and time CenturyTel "receives" the order or request shall be understood to refer to the time stated in the Order Date Field in the Order Summary Section on the CenturyTel Internet Services Customer Portal or the date time stamp on email or facsimile or its functional equivalent. 


� Loop Category includes both Loops with number porting or without number porting.


� EEL Category includes both EELs with number porting or without number porting





Key:  Bold language represents language proposed by Socket and opposed by CenturyTel.
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