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 STAFF REPORT OF INVESTIGATION AND RECOMMENDATION 




COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for its Staff Report of Investigation and Recommendation states:

1. On June 30, 2003, Michael E. McKinzy, Sr. filed a complaint with the Commission against Missouri Gas Energy (MGE, or Company) regarding a denial of gas service by MGE at his new residence at 8004 Overton Dr. in Raytown, Missouri after attempting to transfer service from his previous residence at 8609 E. 87th St., also in Raytown.  Mr. McKinzy married Tamara Nance in February 2003 before he applied for service at his new residence at 8004 Overton Dr.   Mr. McKinzy was denied service by MGE after MGE performed a credit check on Ms. Nance which uncovered a past due gas bill from a previous residence of Ms. Nance for service from December 17, 1998 through March 30, 1999.

2. On July 22, 2003, MGE filed its Answer to Complaint (Answer) and motioned to dismiss the Complaint. 

3. On August 8, 2003, the Commission issued its Order Directing Filing of Staff Investigation and Report of its findings by September 8, 2003.

4. Staff investigated this complaint thoroughly and presents its findings as described in Staff’s Report attached as Appendix A.  The following is a chronological summary of Staff’s findings concerning the events surrounding Mr. McKinzy’s Complaint:

a) 2/16/03 – Mr. McKinzy is married to Tamara Nance;

b) 3/2/03 – Mr. McKinzy enters into a lease at 8004 Overton Dr.  Gas service at this time is in the name of Mr. & Mrs. Gerald Lee, the property owner/landlord. (Copy of lease agreement was filed with the Complaint on June 30, 2003);

c) 4/9/03 – Mr. McKinzy requests gas service with MGE at 8004 Overton Dr. in Raytown;  

d) 6/18/03 – MGE shuts off gas service at 8004 Overton Dr. per the request of the property owner/landlord, Mr. and Mrs. Lee.  Mr. Lee said Mr. McKinzy did not connect gas service in his name after he moved in effective 3/15/03;

e) 6/18/03 – Mr. McKinzy requested gas service from MGE be left on at 8004 Overton Dr.  MGE requests from Mr. McKinzy the social security number of his wife Tamara.  Mr. McKinzy provided his wife’s social security number to MGE.  MGE told Mr. McKinzy that his gas account would not be transferred until McKinzy paid his new wife’s gas bill of $449.96 for past service from 12/17/98 through 3/30/99 at 3928 Highland Ave. in Kansas City, MO;

f) 6/18/03 – MGE informed Mr. McKinzy that ½ of the debt owed under Tamara Nance’s name ($224.98) must be paid before the gas service would be turned on at 8004 Overton Dr.;

g) 6/18/03 – Mr. McKinzy disputed the billing stating that he was not married to Tamara Nance at the time the gas was used (12/17/98-3/30/99) and has never lived at 3928 Highland Ave.

5.
At present Mr. McKinzy resides at 8004 Overton Dr. in Raytown with four children and has had no gas service since June 18, 2003.    The Complainant’s gas bill is current at his previous residence of 8609 E. 87th Street in Raytown.   MGE incorrectly avers in its Answer  “Michael McKinzy and Tamara Nance enter into lease at 8004 Overton Drive.” A review of the signatures on the lease agreement for 8004 Overton Dr. shows only Michael McKinzy as lessee.  (The lease agreement was included in the original Complaint and is attached as Schedule 1.)   Mr. McKinzy states that his wife Tamara never moved into his residence at 8004 Overton Dr. and lives elsewhere.  

6. In its Answer, MGE cites Section 3.02 of its tariff General Terms and Conditions to deny service to McKinzy:  

Section 3.02 PRIOR INDEBTEDNESS OF CUSTOMER:  Company shall not be required to commence supplying gas service if at the time of application, the applicant, or any member of applicant’s household (who has received benefit from previous gas service), is indebted to Company for such gas service previously supplied at the same premises or any former premises until payment of such indebtedness shall have been made.  This provision cannot be avoided by substituting an application for service at the same or at a new location signed by some other member of the former customer’s household or by any other person acting for or on behalf of such customer.

MGE states “…service does not have to be provided if at the time of the application, the applicant or any member of the applicant’s family is indebted to MGE.” A copy of MGE’s tariff sections 3.02 and 3.13 are attached as Schedule 2.  In its Answer, MGE admits to denying service to McKinzy as a means to force Complainant to pay for past service rendered to Tamara Nance at a previous residence of 3928 Highland Ave. in Kansas City, Missouri from 12/17/98 to 3/30/99.  

7. Because McKinzy did not know Tamara Nance when the debt accrued and because McKinzy never resided at 3928 Highland Ave. or had any benefit of service at 3928 Highland Ave., McKinzy can not be the responsible customer as defined by Commission Practice Rule 4 CSR 240-13.015(D):

“Customer means a person or legal entity responsible for payment for service except one denoted as a guarantor;”

Payment for gas service at 3928 Highland Ave. in Kansas City from 12/17/98 to 3/30/99 was the responsibility of the customer who held the account; lived at the residence; and, received the benefit of service – Tamara Nance.

8.
In previous cases before the Commission to determine the liability for utility charges of an unnamed person to the account, the Commission has applied a “use and benefit” analysis.  An unnamed person must receive “benefit and use of the service” sufficient to state a claim for relief in implied contract.  See Bowman v. The Gas Service Company, 27 P.S.C. (N.S.) 44 (1984) and Winkleman v. Associated Natural Gas Company, 27 P.S.C. (N.S.) 40 (1984).  With regard to the past due gas bill of Tamara Nance that MGE is attempting to collect from Michael McKinzy, Staff’s Report shows that Michael did not know Tamara when the debt accrued (12/1798 to 3/30/99) and that Michael received no “benefit and use of the service” that was provided to Tamara Nance at her previous residence at 3928 Highland Ave. in Kansas City.  Therefore, MGE should direct its collection efforts toward Tamara Nance, the responsible customer who received “use and benefit” of service, and not Michael McKinzy.

9.
Indeed, under 4 CSR 240-13.015(D), McKinzy was the “responsible customer” of MGE gas service for 8609 E. 87th St., his previous Raytown residence.  Because McKinzy’s bill at his previous address is current, MGE’s denial of transfer of service to McKinzy’s new cross-town residence at 8004 Overton Dr. is effectively a discontinuance of gas service to McKinzy by MGE.  “[N]o right exists to cut off the service to compel payment of a bill which it is not the duty of the consumer to pay.” State ex rel. Imperial Utility Corp. v. Borgmann, 664 S.W.2d 215,218 (Mo.App.W.D.1983) citing from 64 Am.Jur.2d Public Utilities § 67 (1972).   Because McKinzy neither used nor benefited from the service that MGE provided to Tamara Nance from 12/17/98 to 3/30/99, Complainant has no duty to pay Nance’s past due bill from MGE.  Complainant’s cross-town move necessitated his application to transfer residential service.  MGE’s denial of service at Complainant’s new residence when service was provided by MGE at his previous residence works a de facto discontinuance of residential service to McKinzy and his four children.  MGE has no right of action under Missouri statute or case law to compel payment of another person’s debt.  

10.
  Staff supports reasonable efforts of public utilities to collect past due amounts from customers or household members that use and benefit from the services provided by the utility.   It is Staff’s opinion that MGE is overreaching its tariff and violating the spirit of the tariff as written by the Company and approved by the Commission. In the instant case, Complainant neither used nor benefited from services that MGE provided Tamara Nance.  MGE’s third party debt collection rests entirely on Complainant’s subsequent marriage to debtor Nance.  Complainant was current on his account with MGE at his previous residence and was attempting to maintain continuous residential gas service at his new residence. Though MGE’s tariff Section 3.02 is facially non-discriminatory, MGE’s use of Complainant’s change in marital status to compel payment of his new spouse’s past debt violates public policy and is unsupported by Missouri statute and case law.  Indeed §393.130.1 RSMo 2000 states: 

“All charges made or demanded by any such gas corporation, electrical corporation, water corporation or sewer corporation for gas, electricity, water, sewer or any service rendered or to be rendered shall be just and reasonable and not more than allowed by law or by order or decision of the commission.” 

Tamara Nance’s past due gas bill is not a “just and reasonable” debt collectable from Complainant because Complainant neither used nor benefited from the service.  MGE’s denial of service to McKinzy as a means to compel payment of Nance’s debt represents an overbroad application by MGE of its tariff and is not supported by Missouri statute or case law.  Certainly other debt collection methods are available to MGE to seek payment from Tamara Nance without discontinuing gas service to Michael McKinzy and his four children.

WHEREFORE, the Staff files its Report of Investigation with the Commission and respectfully requests that the Commission issue an order 1) with the finding that the past debt of $449.96 owed by Tamara Nance for service at a previous residence of 3928 Highland Ave. in Kansas City is not owed by Michael McKinzy; and 2) requiring MGE to restore gas service immediately to Michael McKinzy at 8004 Overton Dr. 
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