
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
Missouri Coalition for Fair Competition,  ) 
       ) 
    Complainant,  ) 
       )  Case No. GC-2007-0169 

v.      ) 
       ) 
Laclede Gas Company    ) 
       ) 
    Respondent.  ) 
 
 

LACLEDE GAS COMPANY’S ANSWER 
 AND MOTION TO DISMISS COMPLAINT  

 
 

COMES NOW Laclede Gas Company (“Laclede” or “Company”), pursuant to the 

Commission’s October 27, 2006, Notice of Complaint in the above captioned case, and submits 

its Answer and Motion to Dismiss the Complaint filed against Laclede by the Missouri Coalition 

for Fair Competition (“MCFC”) on October 26, 2006.  In support thereof, Laclede states as 

follows: 

Introduction 

1. Section 386.756.7 RSMo provides that a utility engaged in HVAC services (as 

defined in §386.754) prior to August 28, 1993, may continue to provide those services to existing 

and new customers.   

2. On June 16, 2000, Fidelity Natural Gas, Inc. (“Fidelity”) filed a request for the 

Commission to recognize and find that, because Fidelity had been providing HVAC Services 

since it commenced business in 1992, Fidelity qualified for the exemption to continue providing 

those services, pursuant to §386.756.7.  Fidelity’s filing was supported on the oath of its 

President, John T. Davis.  Staff recommended approval of the requested exemption and, on 
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August 31, 2000, the Commission issued its Notice Recognizing Exemption, in which it decided 

that Fidelity was entitled to the exemption established in §386.756.7. 

3. The basis of the allegations in MCFC’s complaint is that the Commission should 

never have granted Fidelity the exemption under §386.756.7 to provide HVAC services and 

therefore, Fidelity should not have had an exemption to transfer to Laclede, upon Laclede’s 

purchase of Fidelity’s assets.  The MCFC requests that Laclede produce evidence that 

demonstrates again that Fidelity provided HVAC services to customers prior to August 28, 1993, 

so as to again qualify for the exemption.   

4. MCFC’s complaint should be dismissed with prejudice for the following reasons: 

A. The complaint is an improper collateral attack on the decision rendered by 
the Commission in Case No. GE-2000-826. 

 
B. Laclede is attaching to this pleading evidence again establishing that 

Fidelity was in fact entitled to the exemption to continue providing HVAC 
services under §386.756.7 by virtue of the fact that it consistently 
provided HVAC services prior to August 28, 1993. 

 
 
 

MOTION TO DISMISS 

5. The complaint should be dismissed because it is an improper collateral attack on 

the Commission’s decision in GE-2000-826.  Section 386.550 RSMo states that “In all collateral 

actions or proceedings the orders and decisions of the commission which have become final shall 

be conclusive.  The Notice Recognizing Exemption was a decision of the Commission that 

became final in the year 2000.  By raising this matter again in the complaint, and demanding that 

the Company again prove the case for an exemption, the MCFC is improperly attacking a 

decision of the Commission that has become final.   Since the decision rendered by the 
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Commission in GE-2000-826 is conclusive, the MCFC cannot relitigate it, and the MCFC’s 

complaint should be dismissed. 

 
ANSWER 

6. Laclede admits the allegation contained in paragraph 1 of the Complaint. 

7. Laclede denies the allegations contained in paragraph 2 of the Complaint.  

Complainant does not contend that Laclede should not be permitted to provide HVAC services; 

rather Complainant is demanding that Laclede prove again to the Commission the matters 

forming the basis for the Commission’s decision in GE-2000-826. 

8. With respect to paragraph 3 of the complaint, Laclede avers that Sections 

386.754-764 RSMo speak for themselves.  Laclede admits that the Commission issued a Notice 

Recognizing Exemption in GE-2000-826. 

9. Laclede denies the allegations contained in paragraph 4 of the Complaint.  

Fidelity was providing HVAC Services prior to August 28, 1993.  Attached hereto as Exhibit 1 

are numerous service order tickets for HVAC Service work performed by Fidelity employees 

between January and July 1993.  Therefore, the Commission’s decision to grant Fidelity the 

exemption was both appropriate and correct. 

10. With respect to paragraph 5 of the complaint, Laclede denies that it carries the 

burden to again produce information regarding HVAC Services provided prior to August 28, 

1993.  It should be noted that, not only did Fidelity provide HVAC Services prior to August 28, 

1993, but it also continued to provide such services at all times in and after 1998, when sections 

386.754-764 RSMo were enacted.  The MCFC has sat on its rights with respect to these services 

for eight years, and should not now be heard to protest HVAC Service work in the Sullivan, 

Missouri area.  The MCFC could have complained about the HVAC Service work done by 
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Fidelity from 1998 to 2000, but did not.  The MCFC could have challenged Fidelity’s request for 

Commission approval of the exemption in the year 2000, but did not.  Notwithstanding the 

impropriety of a collateral attack on the Commission’s decision, as discussed above, the MCFC 

could have raised this issue between 2000 and 2005, but did not.  The Commission should not 

now permit the MCFC to revisit a matter already decided, and should certainly not reward the 

MCFC for ignoring this issue for eight years by placing the burden on Laclede to produce the 

requested evidence.1 

11. Laclede denies the allegations contained in paragraph 6 of the Complaint.  MCFC 

alleges that on five occasions, Fidelity President John Davis had HVAC work performed at his 

residence by a contractor then known as Schuler Brothers Plumbing, Heating & A/C.  The 

implication is that Fidelity must not have been doing HVAC Service work; if it had, its President 

would not be hiring outside contractors.  MCFC attached work orders to its complaint in an 

attempt to support this implication.  MCFC’s implication is wrong.  First, there are only four 

work orders, not five, because the third and fourth documents (work order 4661) are duplicative.  

Second, and most important, Fidelity service work focused on conversions to gas appliances, 

along with service and repair of gas appliances.  In fact, the Commission’s decision in the Notice 

Regarding Exemption specifically lists such HVAC Services as those qualifying for the 

exemption.  In contrast, three of the work orders attached to the complaint describe work on an 

electric heat pump, which is not the type of work that Fidelity service personnel would have 

performed, while the fourth work order is a quote for a sale of equipment, which Laclede 

believes was also not done by Fidelity.  Fidelity did perform the conversion work at Mr. Davis’ 

residence, but this occurred in the Fall of 1993, after the August 28, 1993 deadline for qualifying  

                                                           
1 Notwithstanding that Laclede has, in fact, produced such evidence. 

 4



for the exemption.  In summary, as opposed to the service orders attached hereto, which again 

prove that Fidelity was providing the relevant HVAC Service work prior to August 28, 1993, the 

work orders attached to MCFC’s complaint evidence nothing with regard to whether Fidelity 

was performing the type of HVAC Service work for which it received the exemption.     

12. Laclede denies the allegations contained in paragraph 7 of the Complaint.   

WHEREFORE, based on the foregoing, Laclede respectfully requests that the 

Commission dismiss this complaint on the grounds that it is an improper collateral attack on a 

Commission decision, or in the alternative, on the grounds that Laclede has provided evidence 

that HVAC Services were being provided prior to August 28, 1993, again demonstrating 

qualification for the exemption provided under §386.756.7 RSMo.     

     Respectfully submitted, 

 /s/ Rick Zucker    
 Michael C. Pendergast  # 31763   

Vice President & Associate General Counsel  
Rick E. Zucker  #49211   

 Assistant General Counsel –Regulatory 
 Laclede Gas Company   
 720 Olive Street, Room 1524   
 St. Louis, MO 63101    
 (314) 342-0533 (telephone)   
 E-mail:mpendergast@lacledegas.com

 rzucker@lacledegas.com 
 

 
Certificate of Service 

 
The undersigned certifies that a true and correct copy of the foregoing Answer 

and Motion to Dismiss was served on the Complainant, on the General Counsel of the 
Staff of the Missouri Public Service Commission, and on the Office of Public Counsel on 
this 27th day of November, 2006 by United States mail, hand-delivery, email, or 
facsimile. 

  
 /s/ Rick Zucker   
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EXHIBIT 1 

  
































	Answer to HVAC Complaint 112706.pdf
	LACLEDE GAS COMPANY’S ANSWER
	AND MOTION TO DISMISS COMPLAINT
	Introduction
	MOTION TO DISMISS
	5. The complaint should be dismissed because it is an improp
	ANSWER





