BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

City Ventures, Inc.,




)








)





Complainant,

)








)  Case No. GC-2004-0376

v.





)








)

Laclede Gas Company



)








)





Respondent.

)

LACLEDE GAS COMPANY’S ANSWER

 AND MOTION TO DISMISS COMPLAINT 

COMES NOW Laclede Gas Company (“Laclede” or “Company”), pursuant to the Commission’s March 2, 2004 Notice of Complaint in the above captioned case, and submits its Answer and Motion to Dismiss the Complaint filed against Laclede by City Ventures, Inc. (“City Ventures” or the “Customer”) on February 10, 2004.  In support of its Answer, Laclede states as follows:

Introduction

1.
This case is about a commercial customer who is abusing the dispute process in order to avoid paying for gas service.  City Ventures tends to pay relatively modest bills in the April-October period, but will often “dispute” the relatively larger bills incurred in the November-March period.  In addition, City Ventures, through its President, Mr. Brian Kramer, and its general counsel, Mr. Patrick McCarthy, is trying to take advantage of a situation in which there were two meter failures at one location in order to avoid paying thousands of dollars in legitimate bills incurred at that location.  Over the past several months, Laclede personnel have met with and held telephone conversations with Mr. Kramer and Mr. McCarthy.  All attempts to arrive at an understanding of the charges and a reasonable resolution have been met with either feigned ignorance or feigned confusion over billings for gas service.   City Ventures’ unpaid balance currently exceeds $10,000. 

Facts

2.
Since January 2000, City Ventures has had, at various times, commercial accounts at the following three locations: 

315 S. 15th Street (the "15th Street account”);

928 North 1st Street (the "1st Street account”); and

1836 Gravois, 1st floor (the "Gravois account”). 

3.
City Ventures left the 15th Street property in early 2001, and returned to it in 2002.  Here are the relevant dates for initiation and termination of service for each of these accounts:



15th Street account:
On 1/7/00
Off 1/29/01






On 3/9/02
Off 6/9/03



1st Street account:
On 2/9/00
Off 1/10/01



Gravois account:
On 10/5/00
(Still on as of 4/1/04)

15th Street Account - First Service Period 1/7/00 to 1/29/01


4.
In October 2000, the unpaid balance on this account was minuscule.  Beginning in November 2000, City Ventures received the following bills: $210 (Nov. 2000), $1458 (December 2000), and $2609 (to January 13, 2001).   In addition, the Customer incurred $83 in merchandise service charges.  Against these bills, City Ventures paid $225.  Following termination of service, the Customer received credits for its deposit and interest totaling $785.  This left an outstanding balance of $3,356.55, which was transferred to City Ventures' 1st Street Account as described below.  After the outstanding balance of $3,356.55 was transferred out, City Ventures received a final bill for the period 1/13/01 to 1/29/01, of $127.40, which Mr. Kramer erroneously claims to have paid.  Ultimately, the balance of $127.40 was also transferred to City Venture’s 1st Street Account.  When this amount is added to the prior balance, the total amount owed by City Ventures for the first service period on 15th Street was $3483.95. 

5.
Since the above facts have been painstakingly explained to the Customer, it is disingenuous for City Ventures’ representatives to continue to ignore the $3,356.55 in unpaid bills above and instead make the misleading claim in paragraph 2b of the Complaint that City Ventures received a “final bill” of $127.40, and paid it, thus closing the 15th Street account. 

1st Street Account - 2/9/00 to 1/10/01 


6.
This account also had a minuscule balance in October 2000.  The Customer requested a shut off for November 28, 2000, but Laclede's service person could not access the inside meter because the door was locked.  Ultimately, Laclede shut off service at the curb on January 10, 2001.  Nevertheless, no charges for gas were assessed after November 28, 2000.  Due to an inability to access the meter during October and November 2000, bills for these two months were estimated.  These estimated bills totalled $509, plus $5 in late charges.  However, after the meter was subsequently read, it was determined that these estimates were $194 too high, and City Ventures was credited $194 against the $514 balance.  Thus, the final balance for the 1st Street account was $319.57.  Contrary to City Venture’s claim in paragraph 2a of the Complaint, there was no final bill of $129, nor did the Customer make any payment of the November or December 2000 bills at that time.  However, following a meeting between Laclede and City Ventures personnel in August 2003, City Ventures paid the sum of $319.57 on September 11, 2003.


7.
In 2001, the debts from both the 15th Street and 1st Street accounts were  transferred to City Ventures' remaining account at Gravois.  In effecting the transfer, Laclede mistakenly credited, rather than charged, the Customer's Gravois bill in the amount of  $3997.99 ($3483.95 from the 15th Street account plus $514.04 from the First Street account).  This mistake was rectified by a charge to the Gravois account of $7995.98, reversing the original $3997.99 credit, and then charging $3997.99.  Finally, $194.47 was credited to the Gravois bill to reconcile the 1st Street account, as discussed in paragraph 6 above. 


8.
The facts set forth above in paragraph 7 above have also been explained to City Ventures’ representatives.  The Customer is again disingenuous in its claim in paragraph 2c that the transfer of $7,995.98 was “without explanation or basis in fact.”   

15th Street Account - Second Service Period 3/9/02 to 6/9/03


9.
Again, City Ventures generally paid only those bills of relatively modest amounts after this account was reactivated on March 9, 2002.  As of January 2003, this account was current.  However, against a February 2003 bill of $1889 and a March 2003 bill of $1465, City Ventures paid only $500 on March 28, 2003.  After applying late charges, the sum owing on this account was $3015.07.  This amount has also now been transferred to the Customer’s remaining account on Gravois.  


10.
The debt on this account was not challenged in the Complaint, nor has City Ventures ever communicated a reasonable basis for disputing it.  Nevertheless, the amount owed from the second service period on 15th Street has never been paid and remains outstanding. 

Gravois Account - 10/5/00 to Present 


11.
The meter at the Gravois property was in a poor location, high on a wall, where it was difficult to read.  However, the meter operated properly from the time service was initiated on October 5, 2000 until March 8, 2001.  On March 8, 2001, the meter was moved to a better location and replaced with a larger meter.  Unfortunately, this new meter appears to have had defective dials from the outset.  On November 7, 2001, Laclede replaced the defective dials.  However, the replacement dials were not sized correctly, resulting in registered footage being double the actual usage.  On March 27, 2002, this problem was remedied, and the meter has performed properly ever since.  

12.
As a result of these meter issues, Laclede overcharged the Customer for gas service during the period 2/15/01 – 3/27/02.  In order to correct the Customer’s bill, Laclede credited all of the amounts billed to the Customer during this period, and then debited, or charged, the Customer based on estimated usage for that period.  Laclede performed such estimate in the normal manner that it uses in situations where meters are not operating properly.  The estimate indicated that City Ventures should have been billed $5,533.13 for this 13½-month period based on usage of 6201 ccf of gas.  The reconciliation resulted in net credits to City Ventures of nearly $3,000. Based on actual usage by City Ventures between March 27, 2002, and June 2003,  Laclede has since confirmed that its estimate is accurate to within 2% (in the Customer’s favor).  

13. One would expect that a reconciliation resulting in such a large credit to the Customer would have left the Customer with a healthy credit balance.  To the contrary, after the reconciliation in 2002, the Customer’s balance owed exceeded $7,000.  As stated in paragraph 1 above, the balance today exceeds $10,000.

14. The large balance in 2002 was in part caused by the fact that, at the same time that the malfunctioning meters were causing the Customer to be significantly overcharged, City Ventures was significantly underpaying.  For the period 2/15/01 – 3/27/02, City Ventures paid only $2,140.90.  Comparing this amount to the corrected billings of $5,533.13 for that period demonstrates that the Customer underpaid Laclede by $3,392.23 over those 13½ months.  

15. Laclede did not blame the Customer for underpaying its gas service during the turmoil caused by the two malfunctioning meters.  Laclede held up disconnection activity during 2002 and 2003 while the account was rectified and explained to the Customer.  Further, Laclede credited all late payment fees assessed to the Customer.  However, Laclede is entitled to ultimately receive payment for gas service. 

16. In summary, the meter problems experienced from March 2001 to March 2002 at the Gravois location only account for about one-third of the large balance owed by the Customer.  As summarized below, nearly all of the remaining balance is due to the other items discussed above. 

(i)  Gravois account – underpayment



$ 3,392.23



(ii)  15th Street account- First Service Period


$ 3,483.95



(iii) 15th Street account- Second Service Period

$ 3,015.07










$ 9,891.25

17.
City Ventures has made no attempt to pay down any of these debts.  Nor have the parties been able to mutually determine the amounts not in dispute.  In fact, City Ventures has not even disputed all of this debt.  At most, City Ventures has disputed items (i) and (ii) above. Therefore, even if Laclede affords City Ventures the benefit of the most favorable treatment for disputed charges provided under its tariffs, Laclede is entitled to prompt payment of 50% of the amounts in items (i) and (ii), and all of item (iii). 

Laclede’s Answer to Specific Allegations in the Complaint



18.
Laclede admits the allegation contained in paragraph 1 of the Complaint.

19. For the reasons stated above, Laclede denies the allegations contained in paragraphs 2a through 2d, and 2f through 2h of the Complaint.

20.  With respect to paragraph 3a, Laclede agrees that a number of phone calls have taken place between Laclede personnel and Complainant’s president.  Laclede denies the allegation that no resolution has resulted, and asserts that City Ventures’ continued refusal to pay the balance owed on its account is based on frivolous grounds.

21. Laclede admits to the allegation in paragraph 3b.

22. With respect to the allegations contained in paragraph 3c, Laclede agrees that City Ventures personnel met with Laclede representatives.  Laclede is without knowledge regarding the length of the meeting.  Laclede denies the remainder of the allegations in paragraph 3c.

23. Laclede denies that there has been no satisfaction or resolution of the issues raised by City Ventures.  To the contrary, the matters have been thoroughly explained to the Customer.  Payment is the only matter at issue.

24. For the reasons stated above, Laclede denies the allegations contained in paragraph 3e of the Complaint.  Further, Laclede would note that the Customer is several hundred dollars behind on its payments for the period of November 2003 – February 2004.

25. With respect to remedies requested by City Ventures, Laclede denies the existence of a statute enumerated RSMo §386.650.  Laclede has not assessed penalties and interest to the Customer, and has been more than generous in removing late charges.  Finally, the Commission, as an administrative body, does not have the authority to award either compensation for President Kramer’s time, or reasonable attorneys’ fees.  Straube v. Bowling Green Gas Co., 227 S.W. 2d 666, 668-69 (Mo. 1950); Wilshire Constr. Co. v. Union Electric Co., 463 S.W.2d 903, 905 (Mo. 1971).

Conclusion

26.
There is no question that the Customer was inconvenienced by the two meter issues that occurred at the Gravois account during 2001-2002.  However, before these events had even begun, City Ventures had already failed to pay its bills at two separate locations, the 15th Street location and the 1st Street location, totalling over $3,500.  Both of these defaults occurred during the winter of 2000-2001.  And after the meter problems were all straightened out, City Ventures again defaulted on an account, this one being its second stay at the 15th Street address during the winter of 2002-2003, in an amount exceeding $3,000.  

27.  Meanwhile, after reconciling the two meter problems that took place between March 8, 2001 and March 27, 2002, at the Gravois account, the Customer was found to have severely underpaid for the usage during this period.  Although the Customer is entitled to, and has been afforded, a satisfactory explanation and due time to make up underpayments of more than $3,000, it has wholly failed to do so, instead relying on a smoke screen of feigned confusion and dispute to avoid paying legitimate charges for gas service.  Laclede should not be expected to continue service to this Customer while more than  $10,000 in billings that cannot reasonably be disputed go unpaid.
28.
In light of the foregoing, Laclede respectfully requests that the Commission dismiss this Complaint on the grounds that the Customer is legally required to pay for all the charges described herein, along with its current charges for gas service.  






Respectfully submitted,


/s/ Rick Zucker





Michael C. Pendergast  # 31763



Vice President & Associate General Counsel


Rick E. Zucker  #49211



Assistant General Counsel –Regulatory

Laclede Gas Company



720 Olive Street, Room 1524



St. Louis, MO 63101




(314) 342-0533 (telephone)



E-mail:
mpendergast@lacledegas.com

rzucker@lacledegas.com

ATTORNEYS FOR

LACLEDE GAS COMPANY

Certificate of Service

The undersigned certifies that a true and correct copy of the foregoing Answer was served on the Complainant, on the General Counsel of the Staff of the Missouri Public Service Commission, and on the Office of Public Counsel on this 1st day of April, 2004 by United States mail, hand-delivery, email, or facsimile.


/s/ Rick Zucker
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