BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI
	Petition by CD Telecommunications, LLC for Arbitration of an Interconnection Agreement with CenturyTel, Inc., CenturyTel of Missouri, LLC, and Spectra Communications, LLC, Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, and Missouri Law


	)

)

)

)

)

)
)
	Case No.  XO-2005-0277


RESPONSE OF CD TELECOM TO 

CENTURYTEL AND SPECTRA’S RESPONSE TO PETITION FOR ARBITRATION

COMES NOW CD Telecommunications, LLC (“CD Telecom”), Petitioner herein, by and through counsel and pursuant to 4 CSR 240-2.080(15), and submits this Response to the Response of CenturyTel of Missouri, LLC and Spectra Communications Group, LLC d/b/a CenturyTel to CD Telecommunications, LLC’s Petition for Arbitration (hereinafter referred to as the “Response to Petition”) filed in this matter on April 15, 2005. The instant Response to CenturyTel and Spectra’s Response to Petition shall hereinafter refer to CenturyTel and Spectra as “Respondents” or “the CenturyTel Entities.”


1.
In its “Response to Petition” (beginning on page 6) in Section III, “ADDITIONAL THRESHOLD ISSUES FOR DETERMINATION,” the CenturyTel Entities “respectfully submit” that CD Telecom’s Petition for Arbitration should be dismissed because CD Telecom is not operating as a telecommunications carrier in accordance with its Missouri Public Service Commission certificates of service authority and is not entitled to obtain interconnection under the Act and pursuant to 4 CSR 240-36.020(2). That rule says:  

(2) Only telecommunications carriers, as defined in the Act, providing or in the process of enabling their provision of telecommunication service, as defined in the Act, in the state of Missouri may file petitions under this chapter.


2.
This diversionary assertion is hardly worthy of a response at all. However, for the record, CD Telecom vigorously disagrees with Respondents’ assessment and opposes any action that would dismiss the instant arbitration. 


3.
Respondents are wrong on both the facts and the law, as will be shown as necessary during the course of these proceedings. CD Telecom is, indeed, both providing telecommunications services as a CLEC and in the process of enabling its provision of additional telecommunications services as a CLEC in Missouri, “as defined in the Act.”  Furthermore, Eminent Network Technologies, Inc. d/b/a Interlinc.net, is not, as CenturyTel erroneously alleges, the only customer of CD Telecommunications.


4.
CD Telecommunications, LLC holds certificates of service authority from this Commission to provide basic local exchange telecommunications services and interexchange telecommunications services within the State of Missouri.
 Said certificates were properly granted by the Public Service Commission of Missouri pursuant to the Commission’s statutory authority in Sections 392.410 through 392.455, RSMo.  The fact that CD Telecom duly provides service in accordance with those certificates sufficiently resolves the issue raised improperly by CenturyTel.


5.
The federal Communications Act defines “telecommunications” in 47 USCS § 153 (43) as follows: The term "telecommunications" means the transmission, between or among points specified by the user, of information of the user's choosing, without change in the form or content of the information as sent and received.” 47 USCS § 153 (44) states: “The term ‘telecommunications carrier’ means any provider of telecommunications services, except that such term does not include aggregators of telecommunications services (as defined in section 226 [47 USCS § 226]). A telecommunications carrier shall be treated as a common carrier under this Act only to the extent that it is engaged in providing telecommunications services, except that the Commission shall determine whether the provision of fixed and mobile satellite service shall be treated as common carriage.” 47 USCS 
§ 153 (46) states: “The term ‘telecommunications service’ means the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.”

6.
There is no question that CD Telecom is, indeed, a “telecommunications carrier” under both Missouri and federal law and is, therefore, legally entitled to arbitration of its interconnection agreements with Respondents.  As CenturyTel notes, “the interconnection required under the federal act is intended to promote local exchange competition and is for the direct benefit of CLECs[.]”  (page 7)  CD Telecom, as a CLEC, is therefore a direct beneficiary of the Act and a party to whom CenturyTel must provide interconnection on just, reasonable and nondiscriminatory terms.    


7.
The mere fact that CD Telecom provides service to an ISP among other customers is, as CenturyTel well knows, irrelevant.  Many other CLECs provide service to ISPs and some, such as Covad Communications, have provided exclusively non-voice services such as DSL, and have done so through interconnection agreements negotiated (and oftentimes arbitrated) and approved under section 252 of the Act for many years.  Certainly now more than ever, with the explosion of internet-based telephony, such as VoIP, there is no material distinction between providers of voice and data for these purposes.
  In apparent recognition of this set of facts, CenturyTel cites absolutely no legal authority in support of its unfounded contention.  Thus, there is no basis in fact or in law upon which to even entertain Respondent’s gratuitous and diversionary suggestion that the Petition for Arbitration be somehow dismissed.  This matter must be summarily put to rest.


8.
The disingenuous character of the companies from Monroe, Louisiana in this regard is demonstrated by their treatment of commitments they have previously made in this matter.  On March 1, as part of the Joint Motion for Extension of Procedural Schedule and Joint Motion for Expedited Treatment in this case (and in Case No. TO-2005-0276, since voluntarily dismissed by KMC), CenturyTel Entities stated in the Joint Motion that they “promise, covenant and agree not to move for or otherwise seek dismissal of the Petitions for Arbitration in these cases on the basis that the Petitioners failed to engage in good faith negotiations of interconnection agreements as a prerequisite to filing said Petitions for Arbitration.” Applying the strict letter of their word, they have not moved to dismiss the Petition on that specific basis. However, contrary to the spirit of their “promise, covenant and agreement,” Respondents have devoted a great deal of their Response to Petition to complaining about what they perceive to be inadequate responses to their totally-lopsided and anticompetitive “template agreement” in December 2004 (Response to Petition, page 2, 1st paragraph; and pages 3-4), and concocted another alleged “basis” for seeking dismissal of the Petition for Arbitration. 


9. On page 5, the Response to Petition reads: “CenturyTel and Spectra specifically state that, while they are willing to jointly participate in this arbitration process should it proceed, any resulting Interconnection Agreement must be entered into and executed on an individual company basis.” [footnote omitted.] While CD Telecom will, if the Commission so requires, enter into separate interconnection agreements with CenturyTel of Missouri, LLC and Spectra Communications Group, LLC d/b/a CenturyTel, the statement in the Response to Petition that Respondents “are willing to jointly participate in this arbitration process should it proceed” reflects a corporate attitude at CenturyTel of disdain for the competitive telecommunications regimen which is the law of the land (and of this State) and an attitude that CenturyTel is not bound by statutorily-prescribed processes unless it voluntarily chooses to be.  CenturyTel thus suggests that the Commission and CD Telecom should somehow be humbled and gratified by Respondents’ willingness to participate in this arbitration.


10.
The other positions propounded by Respondents in their Response to Petition will be addressed in testimony and briefs in due course.
  



WHEREFORE, CD Telecommunications, LLC, respectfully requests that the Arbitrator and/or the Commission deny the request of Respondents to dismiss the Petition for Arbitration in this matter and that the Arbitrator and the Commission proceed apace with the instant arbitration.


	Respectfully submitted,

CD Telecommunications, LLC
       

By: /s/ William D. Steinmeier
William D. Steinmeier,    Mo. Bar #25689

William D. Steinmeier, P.C.

2031 Tower Drive

P.O. Box 104595

Jefferson City, MO 65110-4595

(573) 659-8672 (voice)

(573) 636-2305 (facsimile)

wds@wdspc.com


	
	

	
	/s/ Andrew M. Klein
Andrew M. Klein

District of Columbia Bar #479417

DLA Piper Rudnick Gray Cary US LLP

1200 19th Street N.W.

Washington, D.C., 20036

(202) 861-3827 (voice)

(202) 689-8435 (facsimile)

Andrew.Klein@DLAPiper.com
Counsel for CD Telecommunications, LLC

	


Dated:  April 25, 2005

CERTIFICATE OF SERVICE

I hereby certify that the undersigned has caused a complete copy of the attached document to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov), the Office of Public Counsel (at opcservice@ded.mo.gov), and counsel for CenturyTel (at lwdority@sprintmail.com), on this 25th day of April 2005.





/s/ William D. Steinmeier


� Certainly, any examination of the relationship between CD Telecom and Interlinc.net would necessarily entail an examination of the corollary relationship between CenturyTel and CenturyTel.net.  


� CD Telecom was granted certificate of service authority to provide basic local exchange telecommunications service in MoPSC Case No. TA-2002-453 (Order issued July 16, 2002). CD Telecom was granted certificate of service authority to provide intrastate interexchange and non-switched local exchange telecommunications services in MoPSC Case No. XA-2004-0506 (Order issued May 10, 2004). 





� See, e.g., Developing a Unified Intercarrier Compensation Regime, Further Notice of Proposed Rulemaking on Intercarrier Compensation, CC Docket No. 01-92, and “FCC Moves to Replace Outmoded Rules Governing Intercarrier Compensation,” FCC 05-33, FCC Press Release dated February 10, 2005.


� To the extent the Commission decides to entertain the groundless issue raised by CenturyTel, CD Telecom could elaborate on the response set forth in a summary fashion herein.
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