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REPORT AND ORDER

This order presents the Commission's determination of which Southwestern Bell
Telephone Company services In which exchanges should be designated competitive
services, if any. The Commssion finds that where effective competition exists,
Southwestern Bell's services should be designated as competitive. The Commission finds
that effective competition exists: {1)in the Kansas City and St. Louis exchanges for core
business switched services, business line-related services, directory assistance services for
business customers, and the operator services of Busy Line Verification and Busy Line
Interrupt for business customers; (2)in the Harvester and St. Charles exchanges for
residential access line services, residential access linerelated senvices, Optional
Metropolitan Calling Area service, directory assistance senices for residential customers,
and Busy Line Verification and Busy Line interrupt for residential customers; and (3} in all
of Southwestern Bell's exchanges for Common Channel Signaling/Signaling System 7

(SS7) and Line information Database (LIDB) services.
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The Commission also concludes that certain services that had been declared
transiticnally competitive in Case Na. TO-83-11 6,' are now competitive éerw'ces in
accordance with Section 392.370. RSMo 2000.2 in all of Southwestern Bell's Missouri
exchanges. The services are intraLATA private line/dedicated services, intralLATA toll
services, Wide Area Telecommunications Services (WATS) and 800 services, special
access services, station-to-staton, person-to-person, and calling card services. [n addition,
the Commission determines trat Section 392.200.8, authorizes Southwestern Bell to price
high capacity exchange aczess line services and Plexar services on an individual customer
basis. Finailly, the Commissicn, setermines that Lacal Plus and switched access services

are not subject to effective competition.

Procedural History

This case was established on March 13, 2001, in response to the Staff of the
Missouri Public Service Camrmission's Motion to O pen Case. Inits motion, Staff requested
that the Commission cpen a new case to investigate the status of competition in
Southwestern Bell's exchanges cursuant to Section 392.245.5. Under that section, the
Commission must determine whnether effective competition exists for each
telecommunications service of antncumbent locat exchange company (ILEC) in each ofthe
company’s exchanges where an aiternative local exchange telecommunications company
has been certified. The Commission is required to make this review no later than five years

following the first certification of an alternative provider. Because alternative local

" In the Matter of Sauthwestern Bell Telaphone Company's application for classification of certain services
as transitionstly competitive, Casae No. TO-33-116, Report and Crder, effective Decemper 21, 1592.

2 Al referances are to the Revised Statutes of Missoun {RSMa), the revisian of 2000, uniess otherwisa
notad.
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exchange telecommunications companies are currently certified in every excnange in which
Southwestern Bell operates, the Commission e stablished this case to review the status of
competition in alt of Scuthwestern Bell's exchanges.

Southweszérn Bell, Staff, the Office of the Public Counsel, and 70 aiternative
local exchange telecommunications companies were made parties to this case. The
Commission held an evidentiary heanng beginning on September 24, 2001. After the
canclusion of the hearing, the Commission dismissed many of the aiternative local
exchange companies that gid not appear at the hearing.

Post-Hearing Exhibit

On October 9, 2001. Southwestern Bell filed past-hearing Exhibit 29. Exhibit 29
is a statement of the rate increases and decreases that Southwestern Bell has
implemented since coming under price cap reguiation in 1997. The Commission directed
that responses and objections 10 the exhibit must be filed no Iater than ten days from the
submission of the exhibit. There were no objections filed, Therefore, the Commission wili

admit Exhibit 29 into the record.

Findings of Fact and Conclusions of Law

The Commuission nas considered all of the competent and substantial evidence
upon the whole recard and makes the following findings of fact and conclusions of law.
The Commission in making this decision has considered the positions and arguments of ali
of the parties. Failure to specifically address a piece of evidence, position or argument of
any party does not indicate that the Commission has failed to consider ralevant evidence,

but indicates rather that the amitted material was not dispositive of this decision.
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General Findinas of Fact

Southwestern Bell is a large incumbent focal exchange carrier subjéct to price
cab regulation under Section 392.245. Communications Cable-Laying Company. d/b/a
Dial US, was the first alternative iocal exchange telecommunications company to be
granted a certificate in a Southwestern Bell exchange. Dial US's certificate became
effective on December 31, 1996. However, no alternative local exchange telecommunica-
tions company has actually provided basic local telecommunications service in any of
Southwestern Beil's exchanges for 3 penod of five years.

The Commissicn nas ciassified numerous alternative local exchange companies
as competitive camiers when approving each company's basic local certification.
Numerous interexchange telecommunications companies have also been classified as
competitive carriers in Missour.

General Canclusions of Law

The Commission has jurisdiction in this case pursuant to its general authority
aver Southwestern Bell as a telecommunications company under Section 386.250, and
pursuant to its specific responsibilities under the price ¢ap statute, Section 392.245.

Under Section 392.245.2, alarge ILEC becomes subject to price cap regulation
when an alternative loca! exchangé telecommunications company has been certified to
provide basic focal telecommunications service. and is providing such serice, in any part of
the large ILEC's service area. On March 21, 1997, Southwestern Bell asked the

Commission to determine that it was subject to price cap regulation pursuant to
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Section 392.245.2. In Case No. T0-97-397.° the Commission approved Southwestern Bell
as a price cap regulated company.

Unlike a price cap company, atternative tocal exchange companies and IXCs,
which are classified as compettive, nave the autharity to increase or decrease their prices
on short notice to the Commussion without the meed of providing cost support for the
change.* This flexibility atiows them to modify their offetings to meet customer needs, orto

respond to the offerings of their competitors in the local market.

Burden of Proof

Which party has :re burden of procf became an issue in this case. A finding
under Section 392.245 5, that effective competition exists for a particular service in an
exchange would authonze Southwestern Bell to increase or to decrease its rates in
respanse to campetition. Currently, Southwestern Bell is subject to a price cap under
Section 392.245. Thus, Southwestern Bell may adjust its rates downward, but there is a
statutory limit on any increased prices.

The Slaff and other parties argued that because Southwestern Bell would be the
beneficiary of a change in the status quo, Southwestern Bell bears the burden of
;:u.az'suasion.5 Southwestern Be!l argues that the presumption of the statute is that there is
effective competition, unless other parties praduce evidence that there is not effective

competition.

2 In the Matter of the Pelition of Southwestern Ball Telepnons Company for 8 Dstarmination that it is Subject

to Price Cap Regufation Under Sectlon 392.245 RSMo (1996), Case No. TO-97-397.

*1a.

> 29 Am. Jur. 2d, Evidence § 156.
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Section 392.245.5, provides in part:

Each telecommunications service of an incumbent local exchange
telecommun:caticns company shall be classified as competitive in any
exchange in which at least one alternative local exchange
telecommunications company has been certified under sec-
tion 392.455 and has provided basic local telecommunications senice
in that exchange for at least five years, unless the commission
determines. after notice and a hearing, that effective competition does
not exist in the exchange for such service. The Commission shall,
from time to time, on its own mation ar mation by an incumbent local
exchange telecommunications company. investigate the state of
competition in each exchange-where an altemnative tocal exchange
telecommunications company has been certified to provide local
exchange telecommunications service and shall determine, no later
than five years fallawing the first certification of an alternative local
exchange telecommunications company in such exchange, whether
effective competition exsts in the exchange far the various services of
the incumbent local exchange telecommunications company.

In the first sentence set out above. there is a presumption of effective
competition. inthat sentence, Southwestern Bell must be classified as competitive ‘unless
the commission determines . . . that effective competition does not exist.” This sertenceis
not applicable in this case. The presumption of competition controls only where a
competitor of Southwestern Bell has been both centified and has been providing service for
at least five years. No competitor has been certified and providing service for a penod of at
least five years.

The second sentence of Section 392.245.5, set out above, does notinclude the
presumption. Instead, it says that the Commission "shall determine . . . whether effective
competition exists . . ." The Commission can only make such an affirmative finding based
on competent and substantiat evidence.® Conseaquently, the debate between the witnesses

and parfies regarding who bears the burden of proof is moot. Regardfess of which pany

® See, e.q., State ax rel. Rice v PSC, 220 S.W.2d 61, 64 (Mo. 1949),



bears the burden of proof. absent competent and substantial evidence of effective
competition the Commission cannot find that it exists.

Generally, the party seeking relief frorn the Commission bears the burden of
proof.T The burden of proof remains upon the party asserting the affirmative of the ultimate
issue throughout a proceeding.” In order for the Commission to make that determination it
must have evidence of effective competition. Since Southwestern Bell is the only party
advocating that position. the turden of groof and, therefore, the burden to present
competent and substantial ewidence, falls to Southwestern Bell.

Effective Competition

What constitutes effective competition is also an issue. The legislature left the
determination of what 15 effective competition to the Commission. The statutes do not
define effective competition, but rather Section 386.020(13), lists the following factors that
the Commission should consider in determining effective competition:

(8) The extenttowhich services are available from alternative providers in the
relevant market;

(b) The extent to which the services of alternative providers are fundionally
equivalent or substitutable at comparabile rates, terms and conditions;

{¢) The extent ta which the purposes and policies of Chapter 392, RSMo,
including the reasonableness of rates, as set aut in Section 392.185,
RSMa, are being advanced;

(d) Existing economic or requlatory barners to entry; and

(e} Any other factors deemed relevant by the Commission and necessary to
implement the purposes and policies of Chapter 392, RSMo.

" Ses Section 385.430; Stato ex rel. Rica v. PSC, 220 S.W.2d 61, 66 (Mo, 1949).
¥ See. 6.0.. Baen v. Jolly. 247 S.W.2d 840, 854 (Mo. 1952).
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At issue was tre determination of how much, if any, weight should be given to
compétition provided by unregulated services such as wirgless, cable, Intérnet, fixed
satellite, and customer premises equipment manufacturers.

Sprint and Southwestern Bell argued that the Commission should consider
services beyond those provided by certificated telecommunications providers. They argue
that, if the legistature nad meant to limit the Commission's evaluation to only regulated
services, it would have included the maretmited term “telecommunications service instead
of the term *services." Staff argues that because the term "service" is defined in
Section 386.020(47). using the terms “devoted 10 the public purposes,” that this snould be
considered synonymcus with “regulated service.” Staff alsc argues that customer premises
equipment and wireless service are specifically excluded from the definition of
“telecommunications service.” Public Counsel agrees with Staff, but it reasons that
*services” used in Section 386.020(13), regarding effective competition is equivalenttothe
term “telecommunications services” as defined in Section 386.050(53).

The determination of what is effective competition does not necessarily turn on
the definition of the term “service’. Nor does it turn on whether competitors that are not
regulated by the Commission are caonsidered.  Given the final factor of
Secticn 386.020(13), the Commission's analysis must include a/f refevant factors. As
stated by several witnesses, intiuding Dr. Aran, Mr. Price, Ms. Meisenheimer, and
Mr. Voight, no single factcr can be determinative.

The purposes and policies of Chapter 392 as set aut in Section 392.185 (as
referenced in Subsection 386.020{13)(c}) are as follows:

(1) Promote universally available and widely affordable telecommunications
services,

10
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(2) Maintain and advance the efficiency and availability of telecommunications
senvices;

(3) Promote diversity in the supply of telecommunications services and
products tnrougnout the state of Missouri;

(4) Ensure that customers pay only reasonable charges for telecommunica-
tions service;

(5) Permit flexible reguiation of competitive telecommunications companies
and competitive telecommunications services;

(6) Allow full and fair competition to function as a substitute for reguiation when
consistent with the protection of ratepayers and otherwise consistent with
the public interest;

(7) Promote panty of urban and rural telecommunications services;

(8) Promote economic, educational, heaith care and cultural enhancements;
and

(9) Protect consumer privacy.

When considered in the full context of Sections 392,245.5 and 386.020(13).
*effective competition” as used in subsection S of the price cap statute refers to competition
that is adequate to accomplish the purposes that were previously to have been
accomplished by the cost floors and maximum prices and, to produce the intended or
expected resuits, na-mely accompiishing the *purposes and policies of chapter 392, RSMo.,
including the reasonableness of rates, as set out in section 382.185,” over a sustained

period running up to five years into the future. As witnesses such as Dr. Aron testified, this

means that “effective compeution” is competition that exerts sustainable discipline on prices

and moves them to the competitive level of true economic cost.

Neither Sectten 392.245.5, nor Section 386.020(13), require any quantitative
market share |oss test to determine whether effective competition exists for Southwestern
Bell's services in Misscun. ‘While specific market share thresholds should not be utilized to

determine whether or nct Southwestern Bell faces effective competition, it is one factor

11
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which the Commission finds parycutarty determinative of “{tjhe extent to which senices are
available from aiternative providers in the relevant market.” |

In making its determinations, the Commission has cansidered ali the relevant
factors set out in Section 386.020(13), and the purposes of Chapter 392, as set out in
Section 392.185. The Commussion has also previously set out numerous criteria for
determining which competing services are “substitutable.” The Commission held in Case
No. TO-93-116 that those crteria should be applied on a case-by-case basis to each
service,

The Cemmission has. for purposes of this case, considered all the possible
alternatives telecommunicatcns cansumers have as that evidence was presented and, in
its discretion, determinea what weight to give to evidence of forms of competition that are
not regulated by the Commission.

Extent Services Available from Alternative Providers

Subsection 386.020(13)(a), provides that the first factor which the Commission
must consider when determining whether effective competition exists for Southwestern
Bell's services is “the extent to which services are availabte from alternative providers in the
relevant market.”

The Commission's findings in Case No.T0-99-227° are relevant to the
Commission's investigation of the status of competition. In that case, the Commission
found that alternative Iocal exchange companies are providing senvice to customers in all of

Southwestern Bell's exchanges, and that Southwestern Bell has opened its markets to

%In the Maller of the Apglication of Southwestern Bell Telephone Campany lo Provide Notice of Intent to
File an Application for Authorization to Provide In-region interlATA Services Criginating in Missouwri Pursuant
o Section 271 of the Telecommunications Act of 1996,

12



competition. The Commission also found that competitive local exchange companies
(CLECs)" were serving approximately 12 percent of the access lines across all of
Southwestern Bell's basic local service area. It is undisputed that these CLECs are
providing local services and related services to business and residential customers in
various Southwestern Bell exchanges, via resale of Southwestern Beil's services, the use
of unbundled‘ network elements purchased from Southwestern Bell on a wholesale basis,
and the use of the CLECs' own facilities:= -

These competiters are not, however, providing service equally throughout all of
Southwestern Bell's exchanges. Scuthwestern Bell provides basic local telecommunica-
tions in 160 exchanges within the state of Missouri. Competition is greatest in the more
Jrbanized areas. For example, in the St. Louis Principal and MCA-t and MCA-2 zones, at
least 59 CLECs are providing service. Fifty-one CLECs are providing service in the
Kansas City Prinaipal, MCA-1 and MCA-2 zones. Thirty-seven CLECs are providing
servicé in Southwestern Bell's St. Charles exchange. and 36 CLECs are providing service
in Southwestern Bell's Springfield Principal and MCA-1 zone.

Attached to Southwestern Bell witness Thomas Hughes' Surrebuttal Testimony
as Schedules 1-1, -2 and 1-3 were maps identifying the number of active CLECs
competing in each Southwestern Bell exchange throughout Missouri. These maps depict
the levet of CLEC competition as estimated by Southwestern Bell throughout its Missouri

exchanges. In his Surrebuttal Testimony, Mr. Hughes alsa identified, by exchange, the

10 . :
CLECs are niso altarnatve iocal exchange telecommunicatians companies.

13
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total lines served by Southwestern Bell, and its estimated minimum number of lines served
by CLECs."

Mr. Hughes' testimony demaonstrates that competitors are providing local service
in the less urbanized areas. After a review of the highly confidential information provided
by Mr. Hughes, including the percent of market share lost by Southwestern Bell to its
competitors in each exchange, the Commission finds that with the exception of two
exchanges, alternative local exchange tefecormmunications companies are providing less
than a substantial percentage of the residential local service in each Southwestern Bell
exchange. Also, the majonty of the service being provided in these areas is not
CLEC-owned facilities-based senvice.

The highly confident:al evidence contained in Mr. Hughes' testimony also shows
thatin most of Southwestern Bell's exchanges, alternative local exchange telecommunica-
tions'companies_have captured less than a substantial percentage of the business local
service market. Gn the ather hand, the evidence shows that in some of the exchanges,
alternative local exchange telecommunications companies have captured a substantial
market share of business iocal service. The Commission finds, however, that even in the
exchanges where market share is substantial, without further substantial evidence of the
effect of competition, market share alone is not sufficient for the Commission to find that
effective competition exists.

The Commussion finds that the lines identified as CLEC lines by Mr. Hughes
represent only an estimate, and therefore, CLEC market share may be greater than |

reported in Mr. Hughes' Scheduies. The reason for this is that Southwestern Bell should be

" Hughes Surrebuttal, Scheaules 4-1, 4-2, 4-3 and 4-4 have Deen designated as "highly confidential.”

14
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able to accurately estmate the number of access lines when a CLEC is reselling

‘Southwestern Bell's service and when a CLEC purchases unbundled network elements

from Southwestern Beli. Additionally, Southwestern Bell can identify the number of E-311
listings that CLECs piace 1n 911 databases, > but as Mr. Hughes and Dr. Aron explain in
their testimony, the numoer of CLEC E-911 liétings may understate the number of access
lines served by facilities-based CLECs. Forexample, only outbound lines have 911 listings
assodated with them. From the ewderiee presented, however, the Commission cannot
determine how many more, If any, accéss lines in each particular exchange are being
served. The Commission finds that Southwestern Bell's estimates for the minimum number
of access lines being served by competitors for both business and residential customers
are reasonable estimates reflecting the minimum CLEC business market share and
residential market share througnout Southwestern Bell's exchanges.

Extent of Services Functionally Equivalent or Substitutable at Comparable Rates
Terms, and Conditions

The second factor that the Commission must consider in determining effective
competition is “the extent to wnich these services of alternative providers are functionally

k)
-

equivalent or substitutable at comparabie rates, terms and conditions.”’® The parties

presented argument ana testimony about whether services such as wireless carriers,

2 Thare ware allegations that Southwestern Bell's use of E-811 Information was a violation of Commissian
orders and confidentiality ctauses between same of the parties in interconnection agrsements. The
Commission did not base its decision solely on any one factar in making its determinations in this case. The
Commission alsa finds t=at it must considar all relevant factors in determining whether or not “effactive
compebtion’ exists The Ccmmussian fings that it does not have sufficient evidence to determine If these
allegatrons are carrect and if sanciions are appropriate. The Commissian concludes that if Southwestem Bell
has indeed vialatea Commussion craers by using £-811 information in an inappropriate manner, tha offended
party or the Commussion's Staff should seek tha appropriate remedy in a formal complaint proceeding before
the Commission, or other acprooriate junadiction.

'? Subsection 386.020(13)b).

15



cable TV providers, Intemet service providers, fixed satellite providers, and customer
premises equipment manufzacturers constitute “equivalent or substitutable service.” The
Commission finds that it is appropriate for the Cammission to consider these senvices when
evaluating all the relevant factars of effectve competition. The Commission finds, however,
that even if it were ta find that such services are equivalent and substitutable, the testimany
of Southwestern Bell's witnesses was not persuasive as to the existence of effective
competition from competitors that are ot regulated by the Commission because the
witnesses had very little Missouri-specific information and based the majority of their
testimony on national pubtications, general trends in the communications industry, and
unvenfied sources. Southwestern Bell's witnesses prowded very litle evidence that
competition has had any specific impact on Southwestern Bell's prices or its pricing and
progduct policies, strategies or plans. Therefore, as described below, the Commissicn finds
that Southwestern Bell has not provided substantial evidence that establishes that, for alf of
Southwestern Bell's regulated service offerings, there are alternative providers who are
providing functionally equivalent or substitutable services througnout each of Southwestem
Bell's Missauri exchanges, at comparable rates, terms and conditions.

The Extent to Which the Purposes and Policies of Chapter 392 are Advanced

The third factor that the Commissior is required to consider in connection with its
evaluation of whether effective campetition exists is “[t]Jhe extent to which the purposes and
policies of Chapter 332, RSMo, inciuding the reascnableness of rates, as set out in
Section 392.185, RSMo, are being advanced.™* The purposes of Chapter 332 have been

set out above. Section 386.020{13), clearly sets apan the purpose of ensuring “that

' Subsaction 386.020(13)(c).

10



customers pay only reasonable charges for the telecommunications service' for the
Commission to consider in determining whether there i1s effective competition. The
Commission finds that full and fair competition acts as a substitute for regulation by exerting
discipline on prices and maving those prices tcward economic cost. Thus, customers
benefit from competition because of the competing companies’ ability to quickly adapttoa
changing marketplace. The customers also benefit because they are assured that the
prices are reasonable because they are-near cost.

Existing Economic or Requlatory Barriers to Entry

The fourh facior s consideration of the “[e]xisting economic or regulatory barriers

to entry.""*

The number of companies that have become certificated and have approved
tanffs is relevant to analyzing the barriers to entry and the overall status of competition.
Sauthwestern Bell presented evidence of many CLECSs that have certificates and tanffs that
authorize them to provide service in all of Southwestern Bell's Missouri exchanges. The
Commission finds that the evidence presented by Southwestern Bell in the form of a count
of the number of CLECs ar iXCs certified or tariffed.in the state or in any particular
exchange is evidence of compettion; however, the mere existence of such “paper competi-
tion" by itself does not cersuade the Commission that effective competition exists.
Southwestern Bell's evidence leads the Commission to conclude that the
availability of resale and unbundled network elements, including combinations of unbundled
network elements, provide effective ways for CLECS to enter the market with little capital

investment. Given the muttitude of companies providing services, it is clear that the

regulatory barriers that once prevented competitors from offenng alternatives in the

'3 Subsection 382.020(13)(d).

17



marketplace are disappeanng. However, for most of Southwestern Bell's services in most
of its exchanges, very litle evidence was presented to persuade the Comrﬁission that
alternative providers are actally offering services that are functionally equivaient or
substitutabie for Southwestern Bell's services at comparable rates, terms and conditions.
The Commission finds that Ms. Meisenheimer's testimony regarding her investigation into
which competitive companies are actually providing services in particular exchanges is
maore persuasive evidence of eﬁecuve_gqmp etition, or the lack thereof in a particular
exchange.

The Commissicn's dectsion in Case No. TO-89-227, is also relevant {o the
analysis of the existing requtatary oarriers to entry. The Commission determined in that
case. that Southwestern Bell had complied with Section 271 of the federal
Tefecommunica_tions Act of 1996. and that Southwestern Bell's focal markets ‘vere opento
competition. This finding is not equivalent, however, to a finding that effective competition
exists. Southwestern Beil's cwn witnesses agreed with this conclusion.

Alternative local excnange telecommunications companies may experience
barriers to entenng the local exchange market due to current economic conditions,
including limited access to capital and the current retail rate structures of ILECs. Although
economic conditions and requiatory proceedings generally do not constitute insurmount-
able barriers to entry, AT&T presented tesumony that such barriers may impede the ability
of alternative iocal excnange telecommunication companies to enter the market, to expand
their operations, and to prowide compeutive alternatves to Southwestern Bell. The

Commussicn found this tsstimeny persuasive with regard to current alternative local
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exchange company plans for contnued service and expansion in Southwestern Bell
exchanges.

Any Other Relevant Factors Necessary to implement the Purposes and Policies of
Chapter 392

The fifth factor the Commission must consider is ‘[a)ny other factors deemed
relevant by the commssicn and necessary to implement the purposes and policies of

Chapter 392."® Other factors that the Commission deems relevant and necessary in this

case are discussed below.

The Commussion ccnsiders alternative communications that are not reguiated by
the Commission, sucn as e-mail, cabie broaapand, and mobile phones as “other factors*
under Subsection 386 020(13)(e) that might be “relevant . . . and necessary to impiemant
the purposes and policies of Chapter 392." However, the evidence did not persuade the
Commission that the generalized presence of such alternative communications throughout
the state constitutes, in the absence of CLEC-owned., facilities-based competition, effective
competition to Southwestern Bell's telecommunications services.

Southwestern Bell's witness Thomas Hughes commented that additional pricing
flexibility would “increase Southwestern Bell's ability to restructure services and offer
value-added packaging.” He observed that *Sauthwestern Bell has had only limited price
changes for most of its services since 1984." He testified Southwestern Beil has no current
plans to change rates. He supplied Exhibit 29, which provides information on recent

Southwestern Bell price changes, in¢luding changes mandated by the price cap statute.

"€ Subsaction 386.020(13)ej.
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There was na testimony that any specific changes were made as a result of competition or

explaining the specific analysis that resulted in such changes.

Issues as Presented by the Parties

Section 392.245.5, requires that the Commission make a determination for each
service in each exchange of the ILEC. Because of the large number of services and
exchanges of the ILEC, the parties grouped the services into categories and presented
17 groups of services to the Commission-ferdetermination as to the existence of effective
competition. The parties agreed to consider Southwestern Bell's services in these
categories. The Commission has adopted this method of categorization forits review of the
status of competition tn Sauthwestern Bell excnanges.

Southwestern Bell provides the following telecommunications services in its
exchanges:

Core business switched services;

Business line-related services:

High capacity exchange access line services;
Plexar services:

IntraLATA private line/dedicated services,
Residential access line services;

Residential access line-related services;
IntralLATA ‘oll services;

Local Plus service;

Optional Metropolitan Calling Area service;
Wide Area Telecommunications Services and 800 services;

Speciat access services,;
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Switched access services;

Common Channel Signaling/Signaling System 7 services;
Line information Database senvices:

Directory Assistance (DA) services; and

Operator services (OS).

The parties aiso included an additional issue for Commission determination.

Thatissue was;

In each exchange served by Southwestern Bell, which if any
alternative local exchange telecommunications company has been
certified under Section 392.455 and has provided basic local telecom-
munications service in that exchange for atleast five years (orif none,
what is the longest periad of time that a certified alternative local
exchange company has provided basic local telecommunications

service in that exchange)”?

The Commission has determined that no alternative local exchange
telecommunications company has been certified and providing service in any of
Southwestern Bell's exchanges for a period of five years. Astothe parenthetical issue, for
the purposes of this case the Commission need not make that determination.

Findings of Fact and Conclusions of Law
Applicable to Specific {ssues

lssue 1. Inwhich Southwestern Bell Telephone Company exchanges, if any, should
Southwestern Bell's core business switched services be classified as
competitive pursuant to Section 392.245.27

Findings of Fact

Southwestern Bell's core business switched services include the various basic
business access senvices, including exchange access lines, analog trunks, and Basic Rate
{SDN (DigilineK Service) that Southwestern Bell's business customers use to make and

receive calls over the putlic switched telephone network. Southwestern Bell's basic
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business exchange access line is a line that provides customers the ability to make and
receive telephone calls. These lines can be used to make voice telephoné calls or to
transmit data to or from the publié switched telephone network. Analogtrunks are used to
connect the central office to a private branch exchange or key system, located on the
customer’s premises.

The Commission finds that Southwesstern Bell has experienced a substantial
market share loss in the St. Louis and Kansas City exchanges for core business services.
This market share loss is due to aiternative providers providing substitutable or functionally
equivalent services to Southwestern Bell's core business switched senvices in these
exchanges. The Commission aiso finds that therre was some evidence presented, although
not strang evidence, of competition throughout Scuthwestem Bell's exchanges from entities
not regulated by the Commission. [n addition, as Staff's witness testified, there are
CLEC-owned facilities, specifically fiber networks, within 1,000 feet of a significant quantity
of business and residential customers in those two exchanges.

Southwestern Bell presented evidence showing a similar or higher marketshare
loss for other exchanges; however, the Commission must make the determination of
effective competition based on all the relevant factors. The Caommission finds that market
share alone is not determinative of this issue. However, when market share is considered
in conjunction with the evidence of the number of carriers, including resellers, actuaily
providing both resale and facilities-based service in the exchanges, the overwhelming
number of carriers certified to do business in the St. Louis and Kansas City exchanges, the
comparative longevity of the companies doing business, and CLEC-owned fiber networks,

the Commission determines that effective competilion exists in those two exchanges.
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Caonclusions of Law

The Commission finds that a substantial number of business customers are
being provided functionally equivalent or substitutable basic local service from widely
available CLEC-owned facilities in the St. Louis and Kansas City exchanges, Accordingly,
the Commission finds that effective competition exists for Southwestern Bell's core
business switched services which are hereby classified as competitive pursuant to
Section 382.245, in these two exchanges. .

With due consideration ta all factors set forth under Section 386.020(13), the
Commission finds that Southwestern Bell's core business services in Southwestern Bell's
other exchanges do not face effective campetition. In particular, the evidence did not
establish that a substantial number of business cusiomers were being provided service
from widely available CLEC-owned facilities in any of Southwestern Bell's other exchanges.

White the Commission considers resale a form of substitutable service, themere
presence of resellers is not substantial ewdence for the Commission to determine that
effective competition exists. Alternative local exchange telecommunications companies
that provide service via resale of Southwestern Bell's services are limited in their ability to
differentiate their service oferings based on price, because the minimum cost that a
reseller incurs to provide service is directly tied ta Southwestern Bell's retail rate for the

resold service.
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Issue 2: Inwhich Southwestern Ball Telephone Company exchanges, if any, shouid
Southwestern Belil's business line-related services be classified as
competitive pursuant to Section 392.245.57

Findings of Fact

Line-related or vertical services are services a business customer may addto the
cuslomer's business access line and which provide additional functions to that line.
Line-related or vertical services are related to core business switched access line services.
Examples of line-related services incluge services such as call waiting, retum cal,
three-way calling, call forwarding. caller {.D., and speed caliing. CLECs are the most
evident type of competitor for business access line customers, providing business access
line services that are substitutable or functionally equivalent to Southwestern Bell's
services. In addition to using their own facilities, CLECs use unbundled network elements
to provide business access line-related services. CLECSs offer their customers the same
line-related services as those offered by Southwestern Bell.

The Cammission finds that vertical services and custom calling features are
inseparable from the underlying basic local service because vertical services and custom
calling features are not avaiiable ‘o the customer without that customer being provided the
basic local service.

The Commussion finds that the same facts found with regard to Southwestern
Bell's core business services are applicable toits business related services. Thus, when all
the factors of effective competition are considered, the evidence of market share {ost, the
number of carriers, including resellers, actually providing service both resale and
facilities-pased services in the exchanges, the large number of carriers cerified to do

business in the exchanges, the comparative longevty of those companies, and

24



CLEC-owned fiber networks, the Commission determines that effective competition exists
for business-related services in the Kansas City and St. Louis exchanges. |

Likewise, when considering all the reievant factors, the weight of the evidenceis
not as greatin Southwestern Bell's other exchanges. Therefare, the Commission finds that
there is not sufficient evidence to find that business line-related services are subject to
effective competition in Southwestern Bell's other exchanges.

Conclusions of Law v

The same analysis used to apply the five factors for determining effective
competition to Southwestern Bell's core business line-related services is applicable to
Southwestern Bell's core business switched services because the two groups of services
are closely related, that is, line-related services cannot be provided without first providing
the undertying care business service. The Commission has concluded that Southwestermn
Bell's core business switched services face effective competition from CLECs in the St.
Louis and Kansas City exchanges. The Commission concludes that Southwestern Bell's
business line-related services also face effective competition in the Kansas City and
St. Louis exchanges. Therefore, the Commission finds that Southwestern Bell's business
line-related services should be classified as competitive inthose two exchanges pursuant
to Section 392,245 5.

The Commission did not find that effective competition exists for the core
business services in any other exchanges, and for similar reasons find that there is not

effective competition for the business line-refated services in any other exchange.
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Issue 3: Inwhich Southwestern.Bell Telephone Company exchanges, if any, should
Southwestern Bell's high capacity exchange access line services be
ctassified as competitive pursuant to Section 392.245.57

Findings of Fact

There are generatly three types of high capacity exchange access line services
offered by Southwestern Bell throughout Missouri. Staff's witness testified that
Southwestern Bell's high capacity exchange access ._services face effective competitionin
the St. Louis and Kansas City exchanges--Southwestern Bell argues that the Commission
shouid find that all of its exchanges are subject to effective competition with regard to these
services. There was no ewvidence presented that there was effective competition in
Southwestern Bell’s other exchanges. There was evidence that alternative providers are
certificated, but no exchange-by-excnange analysis of the extent of competition, how
effective that competition may be, or the rates and terms available.

For the same reasons as Southwesterr Bell's core business line services, the
Commission finds that in the Kansas City and St. Louis exchanges, Southwestern Bell's
high capacity line services are subject to effective competition and should be granted
campetitive classification.

Conclusijons of Law

The same anaiysis used to apply the five factors for determining effective
competition to Southwestern Beli's core business related services is applicable to
Southwestern Bell's hign capacity line services. The Commission concludes that
Southwestern Beill's high capacity line-reiated services face effective competition in the

Kansas City and St. Louis exchanges. Therefore, the Commission finds that Southwestern
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Bell's high capacity line services should be classified as compettive in those two
exchanges pursuant to Section 392.245.5.

The Commission did not find that effective competition exists for the high
capacity line services in any other exchanges, and for similar reasons to the core business
line services finds that there is not effective competition for high capacity line services in
any other exchanges.

Aithough it is not specifically an issue in this case, Staff asks the Commission to
recognize that Southwestern Bell is authiorized by Section 392.200.8 to use customer
specific pricing for its high capacity line services in all of its exchanges. Section 392.200.8
is a specific exception to the general requirement that requlated telecommunications
companies charge the same rate for similary situated customers. Under this exception,
Southwestern Bell is authorized to price its high capacity Iihe services on an individual
customer basis. NuVox and others argue that Southwestern Bell's services cannot be
subject to price cap regulation and subject to the exception in Section 352.200.8. The
Commission concludes, however, that one does not prectude the other. Section 392.245,
is a transitional regulatory step of price cap regulation, moving from the more rigid
regulation of Section 392.200. Thus, an exception to Section 382.200, can easily be
translatedinto a continuing exception under the less stringent regulation. The Commission
cancludes that Southwestern Bell can utilize individual customer pricing for its high capacity

line services.
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Issue 4: Inwhich Scuthwestern Bell Telephone Company exchanges, if any, shouid
Southwestern Bell's Plexar services be classified as competitive pursuant
to Section 392.245.5?

Findinas of Fact

Plexar is a central office based communications system that aliows business
customers to use Southwestern Bell's central office technology instead of purchasing their
own switching equipment. The Plexar family of services includes Plexar |, Plexar Express,
Plexar [I, ang Plexar-Custom. A business customer has na capital outiay since Flexar
switching equipment is provided. housed, and maintained in Southwestermn Bell's central
offices. The telecommunications industry often refers to services such as Southwestern
Bell's Plexar services as “Centrex”,

The Plexar system and station features are changeable by Southwestern Bell,
and optionally, with some Plexar offers, by the customer. Plexar service provides basic cali
processing capabilities, such as call hold, call transfer, and three-way calling. Additionally,
some Plexar services also offer advanced voice and data call handiing such as basic rate
interface and integrated service digital network capabilities.

Southwestern Bell provided testimony about many different types of senvices and
equipment that could be considered competition for Plexar. Southwestern Bell also
provided testimony regarding afternative tocal exchange companies that have approved
tanffs to provide a similar type of service. However, Southwestern Bell did not provide any
exchange-by-exchange analysis or evidence of companies actually providing this service.

Therefore the Cammission cannot make a finding of effective compaetition for this service.
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Conclusions of Law

The Commission found no substantial e vidence to suppart a determination that

effective competition exists under the five factors set outin Section 386.020(13). The

Commission does recognize, however, that Centrex senices are subject to individual

customer pricing under Secticn 392.200.8, in the same manner as high capacity line
services. The Commission concludes that Southwestern Bell can utilize individual

customer pricing for its Plexar service. _

Issue 5: Inwhich Southwestern Bell Telophone Company exchanges, if any, should
Southwestern Bell's intral, ATA private line/dedicated services be classified
as competitive pursuant to Section 392.245.57

Findings of Fact

Private line services are nonswilched, dedicated circuité, forwhich Southwestern
Bell furnishes the requisite facilities, including channels and netwark terminating
equipment, to enable customers and authorized users to communicate between specified
locations within a LATA on a continuous basis. They are most frequently utilized for data
transmissions, but are also uliized for transporting veice or integrated data/voice
communiczgtions in private networks. Private line services include Analeg Service; DSO
Service; DS1 Service; DS3 Service: Network Reconfiguration Service; and GigaMAN
Service.

The Commission finds that significant competition has existedin the retail intral ATA
private line market in Missouri for nearly 15 years. Undisputes evidence shows that many
alternative providers, such as AT&T, Sprint, MCl and numerous CLECs offer nonswitched,
dedicated private line type services, and the services and functionality they provide are

substitutable for or furctionally equivalent to Southwestern Bell's private line services.

29



)

These alternatives, against which Southwestern Bell competes, are either not regulated by
the Commission or at least nct pnice regulated in the same manner as Southwestern Bell,
In addition to direct competiticn for traditional private line services, there are many service
providers in the marketplace offenng a variety of networking sofutions, with different
technologies, that can meet the same transport needs as Southwestern Bell's private line
services. |

In Case No.TQ-93-116, the Commission found that services provided by
interexchange carriers were “equivalent” and completely interchangeable with
Southwestern Bell's pnvate line services. Accordingly, the Commission granted
Southwestern Bell's request for reclassification of private line services to a “transitionally
competitive” classification. Given the extensive nature of competition for private line
services and the prior determinations of competitive status, the Commission finds that it
should confirm competitive classification for Southwestern Bell's private line services in all
of its Missourt exchanges.

Conclusions of Law

Section 392.200.8 authorizes Southwestern Bell, to freeiy price private line
services. That section states:

Customer-specific pricing is authorized for dedicated, nonswitched,
private line and special access services and for central office-based
switching systems which substitute for customer premise, private
branch exchange (PBX) services, provided such customer-specific
pricing shall be equally availabie to incumbent and alternative local
exchange telecommunications companies.’’

"7 Section 382.200(8).
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The Commission has recegnized the existence of competition in the intralLATA
private line market in Case No. TO-93-116. In that case, the Commission found that
services provided by inlerexchange carriers were equivalent and completely interchange-
able with Southwestern Bell's private line services. Accordingly, the Commission granted
Soulhwestern Bell's request for reclassification of private line services to a transitionaily
competitive classification.

Under Sections 392.370.1 and _g a service classified as transitionally compefitive
automatically becomes classified as competitive three years after such designation uniess
the Commission affirmatively extends the transitionally competitive status for a specified
period. Three years after private line services were declared transitionally competitive
{(January 10, 1996), the Commussion, with Southwestern Bell's agreement, extended the
transitionally competitive status for an additionat three years (until January 10, 1999). The
Commission. however, did not further extend it. Thus, the Commission determines that
Sauthwestern éell's private line services became classified as competitive on January 10,
13999, by operation of law.

Issue 6: Inwhich Southwestern Bell Telephone Company exchanges, if any, shouid

Southwestern Bell's residential access line services be classified as

competitive pursuant to Section 392.245.57

Findings of Fact

Residental access line services are those services that provide basic voice
access for residences tc the telecommunications netwark. Forresidential servce, the most
typical form of residential access line service s flat rate telephone serice. Fiatrate service

is an exchange service furnished for a specified sum without regard to the amount
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of use. These lines may be used to make voice tetepnone calls or to transmit data to or
fram the public switched network. Residential access line service also inciudes measured
service and message rate senvice.

The Cammusston finds that a substantial number of residential customers are
being provided functionally equivaient or substitutable basic local service from widely
available CLEC-owned cable telephony facilities in the St. Charles and Harvester
exchanges. The evidence shows that there are actuaily 27 CLECs serving residential
customers in the Harvester exchanged and 31 CLECs serving residential customers inthe
St. Charles exchange. In addition, Southwestern Bell has lost a substantial market share of
residential customers in those exchanges. When considered with all the other factors of
effective competition, the Commission finds that most residential customers in these two
exchaiiges have not only the many choices from resale providers, but also a choice of
CLEC-owned, facilities—based providers. The Commission also finds that there was some
evidence presented, although not strang evidence, of competition throughout Southwestern
Bell's exchanges from entites not reguiated by the Commission. These factors lead the
Commission to find that Southwestern Bell's residential access line services face effective
competition in the Harvester and St. Charles exchanges and should be classified as
competitive pursuant to Section 392.245.5 in these two exchanges.

The Commission was not persuaded by Southwestern Beli's evidence of prepaid
basic local service as effective competition. Prepaid basic local service requires a
customer to pay rates that are many times higher than Southwestern Bell's basic local rate.

The increased rate is usuaily attributable to the customers problematic credit histary. The
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evidence showed that Southwestern Bell is nat currently providing prepaid service in
Missouri. | |

Southwestern Bell presented evidence showing a similar or higher market share
loss for other exchanges: however, the Commission must make the determination of
effective competition basea on ail the retevant factors. The Commission finds that market
share aloneis not determinative of this issue. However, when market share is considered
in conjunction with the ewidence of the number of carriers, including resellers, actually
providing service both resale and facilities-based in the exchanges, the large number of
carriers certified to do business in the exchanges, the comparative longewvity of those
campanies, and CLEC-cwned fiber networks, the Commission determines that effective
competition exists in the Harvester and St. Charles exchanges.

Conclusions of L.aw

The Commission finds that 3 substantial number of residential customers are
being provided functionally equivalent or substitutable basic local service from widely
available CLEC-owned caoie telephony facilites in the St. Charles and Harvester
exﬁhanges. Accordingly, the Commussion finds that effective competition exists for
Southwestern Beil's residental access line services in those two exchanges. Those
services are hereby class:fieq as competitive pursuant to Section 392.245, in the Harvester
and St. Charles exchanges.

With due cansideration to all factors set forth under Section 386.020(13), the
Commission finds that Southwestern Bell’s residential access line services in Southwestern

Bell's other exchanges qo nct face effective competition. Inparticular, the evidence did not
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estaplish that a substanual number of residential customers were being provided service
from widely available CLEC-owned facilities in any of Southwestern Bell's other exchanges.
As the Commissian has previously found, resale is a competing service. Themere
presence of resellers, however, is not substantial evidence for the Commission to
determine that effective competition exists.
Issue 7: Inwhich Southwestern Bell Telephone Company exchanges, if any, should
Southwestern Bell's residential access tine-related services be classified

as competitive pursuant to Section 392.245.57

Findings of Fact

The Commission finds that vertical services and custom cailing features are
inseparable from the underlying basic local service because vertical services and cystom
calling features are not available to the customer without thal customer being provided the
basic local service.

The Commuission finds that the same facts found with regard to Southwestem
Bell's residential access line services are applicable to its residential access linerelated
services. Thus, when all the factors of effective competition are considered the
Commission determnes that effective competition exists for residential access line-related
services in the Harvester ang St. Charles exchanges.

Likewise, wnen considering all the relevant factors, the weight of the evidenceis
not as greatin Southwestern Bell's other exchanges. Therefore, the Commission finds that
there is not sufficient ewdence to find that residentiat access line-related services are

subject ta effective competition in Southwestern Bell's other exchanges.
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Conclusions of Law

The same analysis used to appty the five factors for determining effective
competition to Southwestern Bell's residential access line services is appficable to
Southwestern Bell's residential access line-related services because the two groups of
services are closely related, that is, line-related services cannot be provided without first
providing the underlying dasic residential sernvice. The Commission has concluded that
Southwestemn Bell's residential access ling services face effective competition from CLECs
in the Harvester and St Charles exchanges. The Commission concludes that
Southwestern Bell's residential access line-related services also face effective competition
in those two exchanges. Therefore, the Commission finds that Southwestern Bell's
residential access line-related services shouid be classified as competitive in those two
exchanges pursuant to Section 392.245.5.

The Commission did not find that effective competition exists for the residential
access line-related services in any other exchanges, and far similar reasons find that there
Is not effective competition for the residential access line-related services in those
exchanges.

Issua 8: Inwhich Southwestern Bell Telephone Company exchanges, if any, shouid

Southwestern Bell's intraLATA services bs classmed as competitive
pursuant to Section 392.245.57

Findings of Fact
IntralL ATA to!l service furnishes teieéommunications between points in different
local service areas within the same LATA. It provides a customer with the ability to make a

telephone call to someone outside that customer's local calling scope. but within the LATA.
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Southwestern Bell requests that its intral ATA tall services be ciassified as
competitivein alt Southwestern Bell exchanges based on prior Commussion determinations
and the extensive nature of competition in the intralL ATA toll market. Staff agreed tﬁat the
Commission should approve a statewide competitive classification for Southwestern Bell's
intralLATA tall services. Inits Statement of Position, the Office of the Public Counsel also
agreed, with the exception of flat-rated interexchange services.

The Commission finds that competition has existed in the intralLATA toll market
since July 24, 1986, when the Commission authorized intralLATA toll competition in
Missouri.”® In that case, the Commission found that intralATA toll competition was in the
pubtic interest and would result in new and improved services, lower prices and faster
responses to customers’ needs.

Currently, there are over 600 interexchange carners certified to provide intrastate
interexchange service in Missouri. These include many that offer both intraLATA and
interLATA tcll service. The intral ATA toll services provided by AT&T, MC!, Sporint,
WorldCom, and other IXCs are equivalent to or substilutable for Southwestern Beli's
intralLATA toll service, in that all these services provide customers with the abiiity to place
intral ATA toll calls. The large number of certified |XCs supports Southwestern Beli's
contention that customer choices are widely available and it reflects the relative ease of
entry for firms wishing to enter the intraLATA toll market.

With the implementation of intralLATA presubscription in July 1998, 1XCs now

offer their customers the ability to make intraLATA toll calls without dialing extra digits: In

"® I the Matter of the Application of the Chinese Chef Inc¢. for Cedificate of Service Authority to Provide
Private Pay Telephone Service within the State of Migsouri, Case No. TO-84-222, et al.. Report and Order,
issued July 24, 1936.
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every Southwestern Bell excnarge. there is a minimum of 73 IXCs certified to provide
1+ intralL ATA toll services. Some exchanges have up to 140 IXCs. While the number of
certificated carriers is not by itself determinative of this issue, based on the large numbers
of available IXCs in each Souvaestern Bell exchange, itis very appafent that robust
competition exists for Southwestern Bell's intraLATA toll senvices.

In addition 1o the traditioral forms of competion from (XCs and CLECs,
Souihwestern Bell customers have several _gqntraditional choices forintraLATA toli. These
include wireless service, prepaid ‘elephone cards, and intemet telephony.

Given the extensive nature of competition for intral ATAtall services and the prior
determinations of competitive status, the Commission finds that it should confirm
competitive classification for Southwestern Bell's intralL ATA loll services in all of its Missoun
exchanges.

Conclusions of Law

The Commission recognized the existence of comgetition in the intraLATA toll
market in Case No. TO-93-116. In that case, the Commission found that services pravided
by interexchange carriers were substitutable with Southwestern Belf's intralLATA toil
services. Accordingiy, tne Commission granted Southwestern Befl's request for
reclassification of its tall services to a transitionally competitive ciassification.

Under Sections 392.370.1 and 2, a service classified as transitionally competitive
automatically becomes classified as competitive three years after such designation unless
the Commission affirmatively extends the transitionally competitive status for a specified
period. Three years after iniraLATA toll services were declared transitionally competitive

{January 10, 1996), the Cocmmissian, with Southwestern Bell's agreement, extended the
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transitionally competitive status for an additionai three years {until January 10, 1988). The

Commission, however, did not further extend it. Thus, intraLATA toll service became

ciassified as competitive onl January 10, 1999, by operation of law.

Issue 9: Inwhich Southwestern Bell Telephone Company exchanges, if any, should
Southwestern Bell's Local Plus services be classified as competitive

pursuant to Section 392.245.57

Findings of Fact

Southwestern Bell's Lacal Plus service is an optional one-way expanded calling
plan that provides subscrbers with flat rate unlimited caliing to all customers within the
LATA. Southwestern Bell does not pay itself access charges when Local Plus calls
terminate to its own custamers, but a cempetitor trying 10 provide a facilities-based
alternative to Local Plus would pay Southwestern Bell access charges for calls terminating
to Southwestern Befl's customers. To mitigate this economic barrier to eniry, the
Commission previously found in Case No. TT-88-351 that “in order to enable customers to
obtain this type of service by using the same dialing pattern, the dialing pattern functionality
should be made avaiiable for purchase to IXCs and CLECs on bath a resate and unbundied
network element basis.” ° 'n Case No. TO-2000-667, the Commission determined *that
Southwestern Bell had not made its Local Plus service available for resale by companies
providing service to their customers through the use of UNE’s or through the use of their

own facilities 2

*® in the matter of Southwestern Bell Telaphone Company’s Tariff Revisions Designed to Introduce a LATA-
‘Wide Extanded Area Service (EAS) Called Local Plus, and a One-Way COS Plan, Case No. TT-98-351,
Raport and Crder lssued September 17, 1998, at 39-40.

% In the Matter of the Investigation into the Effactive Aveilability for Resale of Southwastern Bell Telephone
Company's Local Plus Service by Interaxchange Companies and Fscilities-Based Competitive Local
Exchange Compeanies. Case Na. TQ-2000-667, Report and Order issued May 1, 2001, at 14
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The Commission specifically ordered Southwestern Bell to make its Local Plus
service available for resale to companies providing service to their customers through the
purchase of switching from Sauthwestern Bell or through the use of the company's own
switch.*' Southwestern Bell has petitioned the circuit court to review the Commission’s
Report and Order in Case No. TO-2000-667. Thus, there is no evidence that Southwestem
Bell is currently providing Local Plus as directed by the Commission.

The Commission also heard nq gpecific evidence regarding competition for Lacal
Plus service. Southwestern Bell's witness Barbara Jablonski testified that the Local Plus
service faces competition from IXCs. CLECs, and other competitors that are not regulated
by the Commission. The Commission does notfind Ms. Jablonski's testimony persuasive,
however, sinca she did not provide any specific information regarding particular calling
plans that are equivelent and substitutable for Local Plus. The Commission finds that
without specific evidence of equivaient and substitutable competition and without evidence
that Southwestern Bell is making the resale of this service available in accordance with its
orders. the nsk that predatory pncing may endanger competition remains. Therefore, the
Commission concludes that Soutnwestern Beil cannot be said to face effective competition
for Local Plus.

Conclusions of Law

The Commission takes notice ofits previous orders regarding the provisioning of
Local Plus. The Cammission also takes notice that its mostrecent order in TO-2000-667 is
currently pending upon review by the circuit court. In Case No. TT-88-351, the Commission

found that Local Plus was a unique service because it was ahybrid of toll and focal senvice.

21 4. at 14-15.
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Because it found Locat Plus to be unique, the Commission imposed the requirement that
Southwestern Bell make Local Plus available for resale. In Case No. TO-2000-667, the
Commission found that Southwestern Be:l was not abiding by those original requirements
and therefore, that “companies seeking ta compete against Soutnwestern Bell in the Basic
Local Service market through use of their own facilities, or through use of unbundied
network elements, have been placea at a compétitive disadvantage.” The Commission
also directed Southwestern Bell to comply with its previous order.

Until the issue regarding the resale of Local Plus is final, the Commission cannot,
considering all the relevant factors, make a determination that Southwestern Bell’s Locai
Plus faces effective competition.

Issue 10: In Which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's Optional Metropolitan Calling Area services

be classified as competitive pursuant to Section 392.245.57

Findinags of Fact

MCA is an optional interexchange plan available_ in three distinct areas in
Missouri: the St. Louis MCA, the Kansas City MCA and the Springfield MCA. This optional
plan proviges subscribers with a calling area that includes their respective metropolitan
exchange and certain customers in other exchanges where MCA service is also available.
The Commission, in Case No. T0-92-306,% created MCA service to address customer
requests for expanged calling scopes in the areas surrounding the three major metropatitan

areas of St. Louis, Kansas City and Springfield. The existing calling scopes were modified

22 In the Matter of the Establishment of a Plan for Expandsd Calling Scopas in Metropolitan and Outstate
Exchanges, Case No. TO-92-306.
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to address the changing aemograpnics of the metropolitan areas by creating an optional
service that expanas the locai calling scopes for a flat-rated monthly charge. |

Southwestern Bell's optional MCA service is not classified as interexchange
message telecommunications serice. Rather, MCA is simitar to basic local telephane
service. Southwestern Beli's opuonal MCA service is very closely retated toits correspond-
ing basic local service and. 'xe residential access line-related services, cannot be
separated from it for purposes of analyzing whether or not effective competition exists.
Accordingly, the Commussion finds that Sauthwestern Bell's optional MCA services face
effective competition and snouta be classified as competitive pursuant to Section 392.245.5
only for residential customers in the St. Charles and Harvester exchanges.

Conclusions of Law

The Commissicn concludes that applying the factors contained in
Section 386.020(13), Southwestern Bell's optional MCA service faces effective competition
anly for residential custamers in the St. Charles and Harvester exchanges. It also follows
that because Southwestern Beli's residential access line services have not been shown to
face effective competition in i*s otner exchanges, that its optional MCA services do not face
effective competiticn in its other exchanges either.
Issue 11: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwastern Bell's Wide Area Telecemmunications Services and

800 services be classified as competitive pursuant to Section 392.245.57

Findings of Fact

Wide Area Teleccmmunications Services includes both 800 service and outward
WATS {OUTWATS;. 50C service provides the subscriters with the ability to receive

incoming intral ATA interexcnange calls that are toli-free tothe calling party. QUTWATS
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service provides subscricers witn the ability to place outgoing intralLATA, interexchange
calls that are billed on a3 usage-sensitive basis.

Southwestern Beli requests that its WATS and 800 services be classified as
competitive in each of its Missouri exchanges. Staff agrees that the Commission should
approve a statewide competitive classification for Southwestern Beli's WATS service, No
party presented any evidence with respect to these services that would suppaort a different
conclusion. | e

There are gver 600 centified IXCs authorized to provida interexchange senvices in
Missouri. As part of ‘heir interexchange services, IXCs typically provide WATS and
800 services to customers. CLECs can also offer WATS and 800 service. The services |
provided by [XCs and CLECs are functionally equivalent to and substitutable for
Southwestern Beil's WATS and 800 service. The Commission finds that the large number
of certified companies indicates that customer choices are available and reflects the
relative ease of entry for firms wishing to enter the WATS and 800 markets.

In addition to |XCs ang CLECs, WATS and 8CQ service faces competition from
nontrad:itional competitors. Many companies are utilizing various e-commerce metnods to
communicate with their cLsicmers. Faorinstance, CONSUMers can purchase aipiane tickets,
rent cars, or check the baiance on their credit card via the Internet, making calls to a
company's 800 number unnecessary.

Given the extensive nature of competition for WATS and 800 service and the
prior determinations of comuoetitive status, the Commissian finds that it should confirm
competitive classificauon for Southwestern Bell's WATS and 800 service in all of its

Missoun exchanges.
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Conclusions of Law

The Commission recognized the existence of substantial
WATS and 800 service markets in Case No. TQ-93-116. In that cas
found that WATS and 800 serace provided by {XCs was “substitutable
Bell's WATS and 800 services. Accordingly, the Commission granted <
request for reclassification of its WATS and 800 service to a "transiti
classification. e

Under Sections 392.370.1 and 2, a service classified as trans
automatically becomes classified as competitive three years after such
the Commission affirmatively extends the transitionally competitive st
periad. Three years after WATS and 800 services were declared trans -
(January 10, 1986), the Commission with Southwestern Bell's agree -
transitionally competitive status for an additional three years (until Jania
Commission, however, did not further extend it. Thus, Southwesterr
800 services became classifiea as competilive on January 10, 1999,
Issue 12: In which Southwestern Bell Telephone Company ex

shouid Southwestern Bell's special access services

competitive pursuant to Section 392.245.5?

Findings of Fact

Special access services are dedicated, nonswitched service
one or more end-user customer premises with an IXC's location, comm
point of presence. Special access services are used to carry voice an «
and, at higher speeds, videa. Scuthwestern Bell offers eight categorie

services: Metalic, Telegraph Grade, Voice Grade, Wideband Analoc
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Conclusions of Law

The Commission recognized the existence of substantial competition in the
WATS and 800 service markets in Case No. TG-93-116. In that case, the Cammission
found that WATS and §00 service provided by 1 XCs was “substitutable” for Southwestern
Bell's WATS and 800 services. Accordingly, the Commission granted Southwestern Bell's
request for reclassification of its WATS and 800 service to a "transitionally competitive”
classification. e
Under Sections 392.370.1 and 2, a service classified as transitionalty competitive
automatically becomes classified as compettive three years after such designation unfess
the Commissicn affirmatively extends the transiionally competitive status for a specified
period. Three years after WATS and 800 services were declared transitionally competitive
(January 10, 1996), the Commuission with Southwestern Bell's agreement extended the
transitionaily competitive status for an additional three years (until January 10, 1998). The
Commission, however. did not further extend it. Thus, Southwestern Bell's WATS and
800 services became ciassifiea as competitive on January 10, 1999, by operation of law.
Issue 12: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's special access services be classified as

competitive pursuant to Section 392.245.5?

Findings of Fact

Special access services are dedicated, nonswiiched services used to connect
one ar mare end-user customer premises with an [XC's location, cammanly referredtoas a
point of presence. Special access services are used to carry voice and data applications

and, at higher speeds. wideo. Southwestern Bell offers eight categories of special access

services: Metalic, Telegraph Grade, Voice Grade, Wideband Analag, Wideband Data,
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Megalink Data (DS1). High Capacity (DS3), arid Dovlink service (data cver a voice grade
facility),

Conciusions of Law

The Commission recognized the existence cf competition in the intralLATA
special access market in Case No. TO-33-116. In that caze, the Commission found that
services provided by inferexchange carmers were “equivalent” and completely
interchangeable with Southwestern Bells- special access services. Accardingly, the
Commission granted Southwestern Bell's request for reciassification of special access
services ta 3 "transiionaily competitive® classification.

Under Sections 392.370.1 and 2, a service classified as transitionally competitive
automatically becomes classified as competitive three years after such designation unless
the Cammission affirmatively extends the transitionaily cempetitive status for a specified
period. Three years after special access services were declared transitionally competitive
(January 10, 1996). the Commission with Southwestern Bell's agreement extended the
transitignally competitive status for an additional three years (unil January 10, 1999). The
Commission, however, d:d not further extend it. Thus, special access service became
tlassified as competitive on January 10, 1999, by operation of law.

Issue 13: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's switched access services be ciassified as

compaetitive pursuant to Section 392.245.57

Findings of Fact

Switched access senvice refers to the line of services sold to IXCs who wish to
access the local public switched network in order ta provide lang distance service to end-

users. it enabies {XCs to onginate or terminate their customers’ long distance calfs from an
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end-users premise. Swiicned access has four categories of service, which are designated
by feature groups. Feature grouos are differentiated by their technical characteristics and
haw an end-user accesses each of these services. The four categories of feature groups
are: Feature Group A. which 1s a line side connection: Feature Group B, which is a
trunk side connection accessed via the 950 access code; Feature Group C and Feature
Group D, which are bcth trunk side connections allowing 1+ dialing of long distance calls.
Switched access has three major components: the common line element, the end office
element and the transport element.

Southwestern Bell 15 tne gominant provider of exchange access services within
its service territory. Southwestern Bell does not pay itself exchange access rates. Thus,
switched access by ils very nature 1s a locationai monopoly. Saouthwestern Bell's witness
Dr. Arori agreed that an IXC cannot bypass Southwestern Bell's terminating access. 1XCs
have no choice but to pay exchange access rates in order to complete their subscribers’
calls. An IXC cannot select a lower cost alternative because there is no lower cost
alternative.

The Commissicr nas granted many CLECs competitive status for their switched
access services. The Commissian has, however, placed the restriction on CLEC switched
access service that ‘rcse raies may no! be restructured if the aggregate of the rates is
greater than the incumpent lacal exchange company’s switched access rates. There was
general agreement in tne testimony :hat switched access is a iocational monopoly no
matter whether an incumbent or a competitive company provides the access. The
Commission finds that Scuthwestern Bell's switched access serwces are no different than

CLEC switched access senvices.

45



inits surrebuttal testimony and atthe hearing, Southwestern Bell indiceted that it
is willing to provide this service subject to the same conditions applicable to CLEC prowision
of switched access service, specifically, Southwestern Bell's switched access service wouid
remain subject to price caps. but Southwestern Bell would have greater flexibility to
restructure its rates urder that cap.

Conclusions of Law

Pursuant to the Commission's. decision in Case No. T0-99-596,° CLECs'
switched access rates are capped at the rate of the incumbent local exchange company in
whose territory the CLEC competes. The CLEC. hawever, is not required to match the
ILECs rate structure s icng as the overall average is within the cap.

Southwestern Bell requests that its switched access services be ciassified as
competitive in all of its excnanges in Missouri. Southwestern Beil indicates, however, thatit
is willing to provide this service subject to the same conditions applicable to CLEC provision
of switched access service, specifically, Scuthwestern Bell's switched access service would
remain subject to price caps. but Southwestern Bell would have greater flexibiiity to
restructur.e ils rates unaer trat cap.

The Commission nas determined that the switched access service of CLECs is
competitive under Secticn 332.361. Under that section, the Commission determines thata
service is competitive by finding that the “telecommunications . . . service . . . (is] subjectto
sufficient competiticn 10 jusufy a lesser degree of regulation.” Section 392.245.8 setsouta

different standard for the Commussion with regard to a company under price cap reguiation.

23 0 the Matter of the Accass Rates to be Charged hy Compelitive Local Exchenge Telecommunications
Companies in the State of Misscur, Case No. TO-35-586.

46



-

Under that statutory provistan, the Commission is required to determine whether or not

effective competition exists for switched access service, Having found that Southwestern

Bell's switched access service is a locational monopaly service, the Commission cannot

find that switched access is subject to effective competition.

lssue 14: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's Common Channel Signaling/Signaling
System 7 services be classified as competitive pursuant to

Saection 392.245.57

- Findings of Fact

Southwestern Beli's SS7 provides a d edicated two-way signaling path between a
customer and Southwestern Bell's Signal Transfer Point and provides access to
Southwestern Bell's SS7 network. Where avail able, SS7 signaling is used with switched
access sefvice ta carry the signals associated with a call on a transmission path that is
separate from the voice path. in addition, S§7 is utilized to access Southwestemn Bell's fine
information database and switched access 800 number portability access service.

The evidence presented shows that competition for SS7 services is significant.
Southwestern Bell faces direct competition from llluminet, TSI Telecommunications
Services, Inc., and IDN, LLC. in Missouri and on a nationwide basis. No party presented
evidence to dispute this fact. Staff agrees with Southwestern Bell that SS7 services are
subject to effective competition in all its Missouri exchanges.

Conclusions of Law

The Commission concludes that given the extensive nature of competition, there
is effective competition throughout all of Southwestern Bell's Missouri exchanges for SS7
services. The Commission concludes therefore that this service should be classified as

cempetitive under Section 392.345.5 in ali of Southwestern Bell's Missouri exchanges.
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Issue 15: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's Line Information Database services be
clagsified as competitive pursuant to Section 392.245.57

Findings of Fact

LIDB provides the customer with the ability to query billing validation data in
Southwestern Bell's database in support of alternate billing services, such as Calling Card,
collect, and third number billing. Alternate billing services allow telecommunications
companies ta bill calls to an account thafmight nat be associated with the originating line.

As with SS7 services, the evidence presented shows that competition for
SS7 services is significant. Southwestern Bell faces direct competition frem llluminet,
TSI Telecommunications Services, !nc., and {DN, LLC. in Missouri and cn a nationwide
basis. No party presented evidence to dispute this fact. Staff agrees with Southwestern

Bell that LIDB services are subject to effective competition in all its Missouri exchanges.

Conciusions of Law
The Commission concludes that given the extensive nature of competition, there
is effective competition throughout all of Southwestern Beli's Missouri exchanges for
LIDB services. The Commission corcludes, therefore, that this service should be classified
as competitive under Section 392.345.5in all of Southwestern Bell's Missouri exchanges.
Issue 16: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's directory assistance (DA) services be

classified as competitive pursuant to Section 392.245.57

Findings of Fact

Directory Assistance Services provide callers with assistance in obtaining
telephone listing information. The directory assistance services currently offered by

Southwestern Bell locally include local direciory assistance, directory assistance call
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completion (incluging AutoConnect) and nationai directory assistance. Local directory
assistance provides callers with listed telephone numbers of subscribers who are located in
the same local calling area and in the calling customer's home numbering plan area.
Directary assistance call completion pravides the customer the option of having local or
intral ATA long distance calls automatically completed by pressing 1" after the listed
telephone number is received from directory assistance.

AutoConnect is another form of call completion service available to cailers to
directory assistance. AutoConnect differs, howewver, in that there is no charge to the calier
for the service. Rather. c3l completion charge is billed to the called AutoConnect
subscriber. If the directary assistance caller requests the telephone number of a caller
subscribing to AutoConnect, the caller will be advised that the call can be completed atno
additional call completion cnarge to the caller. Finally, national directory assistance is a
service whereby customers may obtain telephona listing information for areas outside their
local calling area.

Staff and Public Counsel presented persuasive testimony about the link between
directory assistance and tasic tocal service. Directory assistance has historically been
accessed when customers dial “411." When customers dial in this manner, the calls are
routed to the tocal exchange carner. Scouthwestern Bell presented evidence of several
other types of directory assistance available on a statewide basis in Missoun.

The Commission finds that directory assistance 15 so ¢losely related to basiciocal
service that it cannot be subject to effective competition where basic local is not subject to

effective competition. Therefore. the Commission determines that where it has found basic
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local service to be subject to effective competition, directory assistance services are also
subject ta effective competition and should be classified as competitive.

Conclusions of Law

In weighing all the relevant factors, the Commission finds that directory
assistance is so closety related ta basic local service that it cannot be subject to effective
competition where basiciocal is not subject to effective competition. The Commission has
found above that for basic 'ocal business customers the Kansas City ana St. Louis
exchanges are subject to effective compettion. and for basic jocal residential customers
the Harvester and St. Charles exchanges have been determined to be subject to effective
competition. Therefore, the Commission deterrmunes that directory assistance services for
those business and residential customer are also subject to effective competition and
should be ciassified as competitive.
Issue 17: In which Southwestern Bell Telephone Company exchanges, if any,

should Southwestern Bell's operator services (0S) be classified as
competitive pursuant to Section 392.245.57

Findings of Fact

Operator Services referto a variety of calt completion senvices that Southwestern
Bell offers ils customers in Missouri. These services facilitate the completion of a call, often
using live operators or through an automated !nteractive Voice System. Southwestern
Bell's operator services in Missouri include cailing cards, collect calls, calls billed to a third
number, sent paid calls. person-to-person, line status verification, and busy line interrupt
service. A customer may use operator services by dialing “0" or "0 + number” fram any
telephore, but generaily customers utilize operator services when placing a call when away

from their home or office.
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Southwestern Bell's Station ta Station, Person {o Person and Calling Card
Services were previously declared transitionally competitive in Case No. TO-93-116. The
Commission extended the initial three-year period for the transitionally competitive
classification from January 10, 1896, to January 10, 1998. The Commission finds that
these services became classified as competitive at that time.

Southwestern Bell's other operator s ervices are busy line verification and busy

line verification interrupt. Staff and Publie£ounsel presented persuasive testimony that the

same interrelationship between iocal service and directory assistance applies to busy line

verification and busy line interrupt, Histaricaliy, customers have dialed “0" to use these
operator services. When customers dial in this manner the calls are routed to the locai
exchange carrier. Thus, as with directory assistance, busy line verification and busy line
interrupt are too closely relaled to the provision of basic local service to be considered
subject to effective competition where the underlying basiclocal service is not also subject
to effective competition.

Conclusions of Law

Southwestern Bell's station-to-station, person-to-person, and calling card
operator services were found to be transitionally competitive in Case No. TO-93-116.
Subsequent to that finding, and following a three-year extension of the transitionaily
competitive classification, these services have become classified as competitive as of
January 10, 1999.

The Commission finds that Southwestern Bell's busy line verification and busy
line verification interrupt services face effective competition and are hereby classified as

campetitive pursuant to Section 392.245 5 for business custemers in anly the Kansas City
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and St. Louis exchanges and for residentiat customers in oniy the St. Charies and
Harvester exchanges. It alsc follows that becguse Southwestern Bell's business and
residential services have not been shown to face effective competition in its other
exchanges, thatits busy line verification and busy line verification interrupt services do not
face effective competition in its other exchanges either.

CONCLUSION

The Commission has examined the status of competition within each of
Southwestem Bell's exch'anges. The Commission considered all the relevant factors set
out in Section 386.020(13). and the purposes of Chapter 392, as sst out in
Section 392.185, and made the above findings and conclusions. Therefore, the Commis-
sion, in accerdance with those findings and conclusions, will designate certain of
Southwestern Bell's services in certain exchanges as competitive.

IT 1S THEREFORE ORDERED:

1. Thatthe core business switched services of Southwestern Bell Telephone
Company in the Kansas City and St. Louis exchanges are classified as competitive.

2. That the business line-related services of Southwestern Bell Telephone
Company in the Kansas City and St. Louis exchanges are classified as competitive.

3. That the directory assistance services for business customers of
Southwestern Bell Telephone Company in the Kansas City and St. Louis eichanges are
classified as competitive.

4. That the Busy Line Verification and Busy Line Interrupt services for
business customers of Southwestarn Bell Telephone Company in the Kansas Gity and

St. Louis exchanges are classified as competitive.
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5. That residential access line services of Southwestern Bell Telephone
Company in the Harvester ana St. Charles exchanges are classified as competitive.

6. That residential access line-related services of Southwestern Bell
Telephone Company in the Harvester and St. Charles exchanges are classified as
competitive.

7. That the Optional Metropolitan Calling Area service for residential
customers of Southwestern Beit Telephone Company in the Harvester and St. Charles
exchanges are classified as ccmpetitive.

8. That ‘he directory assistance services for residential customers of
Southwestern Bell Telephone Company in the Harvester and St. Charles exchanges are
classified as competitive.

9. That the Busy Line Verfication and Busy Line interrupt for residential
customers of Southwestern Beil Telephone Company in the Harvester and St. Charles
exchanges are classified as competitive.

10. That Southwestern Bell Telephone Company's Common Channel
Signaling/Signaling System 7 services are classified as competitive in alt of its Missouri
exchanges.

11. That Southwestern Bell Telephone Company's Line Information Database
services are classified as compelitive in all of its Missoun exchanges.

12. That any motion not previdusly ruled on is denied and any objection not

previously ruled on is overruled.
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13. That this Report and Order shall become effective on January €, 2002.

(SEAL)

i

Simmons, Ch., Murray, and Lumpe,
CC.. concur;

Gaw, C., dissents:

certify compliance with the provisions
of Section 536.080, RSMo 2000.
Forbis, C., not participating.

Dated at Jefferson Cily, Missouri,
on this 27th day of December, 2001.

BY THE COMMISSION

I /7’% bt

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge
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