LEVEL 3 - SBC 13State – DPL – GENERAL TERMS & CONDITIONS


	Issue No.
	Petition Issue
	Issue

Description
	Disputed Contract Language
	Level 3

Position/Support
	SBC

Position/Support

	GT&C-1

§§ 7.2, 7.2.1, 7.2.3 7.3.2
	11
	Should the assurance of payment requirements be state-specific or state-interdependent?
	7.2     Assurance of payment may be request by SBC-12STATE separately with respect to a specific State if in that State: 
7.2.1
     at the Effective Date LEVEL 3 had not already established satisfactory credit by having made at least twelve (12) consecutive months of timely payments to SBC-13STATE in that State for undisputed charges and/or appropriate escrow payments pursuant to Section 8 for disputed charges incurred . . . . 

7.2.3
LEVEL 3 fails to timely pay a bill rendered to LEVEL 3 by SBC-12STATE for the individual State (except such portion of a bill that is subject to a good faith, bona fide dispute and as to which LEVEL 3 . . .

7.3.2
   an unconditional, irrevocable standby bank letter of credit from a financial institution acceptable to SBC-12STATE naming the SBC owned ILEC(s) designated by SBC-12STATE for that State as the beneficiary(ies) thereof and otherwise in form and substance satisfactory to SBC-12STATE (“Letter of Credit”). 


	The assurance of payment requirements should be state specific.  Under the SBC’s proposed terms, SBC would be  able to terminate Level 3’s end users in the event that Level 3 allegedly fails to timely pay a bill, no matter if that bill is for services rendered in another state.  Level 3’s proposals make the common sense approach that links such a termination with the failure to pay for services rendered in that specific state.  Under SBC’s proposal, SBC would be able to terminate Level 3’s Illinois end users for amounts allegedly unpaid for services rendered in California.  Such a drastic measure as termination of service must be limited in scope.


	The parties have agreed that SBC may request an assurance of payment (namely, a deposit) under circumstances that give SBC reason to be concerned that Level 3 may not timely pay its bills.  Those circumstances include Level  3’s failure to establish satisfactory credit; failure to pay an undisputed bill; admission of inability to pay its debts due to bankruptcy, and the like.  If Level 3 finds itself in those circumstances in one or more other states (even if not this) state), SBC has reason to be insecure, and therefore should be permitted to request an assurance of payment.  



	GT&C-2

§ 7.2.1
	11
	What are the appropriate criteria for determining satisfactory credit as of the effective date of the agreement?
	7.2     Assurance of payment may be request by SBC-12STATE separately with respect to a specific State if in that State: 
7.2.1
at the Effective Date LEVEL 3 had not already established satisfactory credit by having made at least twelve (12) consecutive months of timely payments to SBC-13STATE in that State for undisputed charges and/or appropriate escrow payments pursuant to Section 8 for disputed charges incurred as a LEVEL 3 (with no more than two (2) valid past due notices for undisputed amounts within that twelve (12) month period), or 


	Level 3 is concerned that the Agreement provide it with appropriate protections against SBC’s unilateral demands for assurance of payments with little or no justification.  Level 3 proposes a minimal requirement that it must have complied at least two past due notices for undisputed amounts billed by SBC with the prior twelve months before SBC can demand an assurance of payment.  This proposal merely requires SBC to take into account Level 3’s positive past payment history.  If Level 3 is unable to maintain a positive past history of payment, then it rightly can be asked to make an assurance of payment. 


	Due to the current economic climate, the number of CLEC bankruptcies, and the number of CLECs over-extended financially, SBC has revised its policy to define satisfactory credit as twelve consecutive months of remitting payment by the bill due date.  It is important to note that late payment notices are only sent on past due accounts that are both unpaid and undisputed.  It is not appropriate for Level 3 to withhold undisputed payment and also avoid an increase in assurance of payment or payment altogether.



	GT&C-3

§ 7.2.2
	13
	How should the ICA describe the impairment that will trigger a request for assurance of payment?
	[7.2     Assurance of payment may be request by SBC-12STATE separately with respect to a specific State if in that State: ]

7.2.2
    at any time on or after the Effective Date, there has been a significant and material impairment of the established credit, financial health, or credit worthiness of LEVEL 3 as compared to its status on the Effective Date August 1, 2004.  Such impairment will be determined from information available from financial sources, including but not limited to Moody's, Standard and Poor's, and the Wall Street Journal.  Financial information about LEVEL 3 that may be considered includes, but is not limited to, investor warning briefs, rating downgrades, and articles discussing pending credit problems; or 


	Level 3 is concerned that the Agreement provide it with appropriate protections against SBC’s unilateral demands for assurance of payments with little or no justification.  Level 3 proposes that there must be a significant and material impairment to Level 3’s  financial status prior to SBC demanding an assurance of payment.  With such a safeguard, the Commission will protect Level 3 from unilateral and improper demands for assurance of payment demands by SBC.


	If Level 3’s creditworthiness is impaired, as reflected in the standard sources upon which the parties have agreed (Moody’s, for example), then Level 3’s creditworthiness is impaired; SBC’s entitlement to request an assurance of payment should not depend on the amorphous (and dispute-provoking) question whether the impairment is “significant” or “material” – whatever that may mean.

SBC does not know, and cannot imagine, the basis for Level 3’s objection to the words “credit, financial health or creditworthiness.”



	GT&C-4

§7.2.3
	13
	In order for failure to timely pay a bill to trigger a request for assurance of payment, which party(ies) must comply with the presentation and dispute resolution requirements of the Agreement and to what extent?


	7.2.3
LEVEL 3 fails to timely pay a bill rendered to LEVEL 3 by SBC-12STATE for the individual State (except such portion of a bill that is subject to a good faith, bona fide dispute and as to which LEVEL 3 has substantially complied with all requirements set forth in Section 9.3) provided that SBC-12STATE has likewise substantially complied with all requirements of this Agreement with respect to presentation of invoices and dispute resolution); or
	Level 3 is concerned that the Agreement provide it with appropriate protections against SBC’s unilateral demands for assurance of payments with little or no justification.  Level 3 proposes that SBC is precluded from demanding an assurance of payment from Level 3 if SBC has failed to comply with the Agreements terms of issuing invoices and dispute resolution.  The Agreement should make clear that neither Party can unilaterally terminate service or demand assurance of payment without first following all of the applicable contractual and legal requirements contained therein.


	Level 3’s proposed language would allow Level 3 to circumvent its payment obligations, because SBC would be forced to pursue dispute resolution on charges that are not even disputed.

	GT&C-5

§§ 7.8, 7.8.1
	15
	Should Level 3 be permitted to dispute the reasonableness of an SBC request for assurance of payment?
	7.8
Notwithstanding anything else set forth in this Agreement, if SBC-12STATE makes a request for assurance of payment in accordance with the terms of this Section, then SBC-12STATE shall have no obligation thereafter to perform under this Agreement until such time as LEVEL 3 has furnished SBC-12STATE with the assurance of payment requested; unless LEVEL 3 raises a good faith bona fide dispute with respect to the reasonableness of the request by SBC-13STATE; provided, however, that SBC-12STATE will permit LEVEL 3 to raise a good faith bona fide dispute within 10 days with regard to the reasonableness of such a request.  Provided, however that SBC-12STATE will permit LEVEL 3 a minimum of 10 (ten) Business Days to respond to a request for assurance of payment before invoking this Section. 
7.8.1  If LEVEL 3 fails to either furnish the requested adequate assurance of payment on or before the date set forth in the request or raise a good faith, bona fide dispute with respect to the reasonableness of the request, SBC-12STATE may also invoke the provisions set forth in Section 9.5 through Section 9.7. 


	Yes.  If the Agreement is going to allow SBC to demand an assurance of payment, the Agreement must also allow Level 3 the opportunity to dispute the reasonableness of that demand.  Level 3 proposes that it have the opportunity to raise good faith bona fide disputes with respect to such SBC demand within ten days of SBC making it.
	SBC cannot request an assurance of payment unless certain very specific criteria, set forth in sections 7.2.1, 7.2.2, 7.2.3, have been met.  The parties are arbitrating those criteria, and the criteria that wind up in the Agreement will have been approved by this Commission.  The whole point of having the criteria is that if they met, SBC can request an assurance of payment.  If SBC makes such a request and Level 3 believes the request is not well founded because in reality the criteria have not been met, then of course Level 3 is entitled to dispute SBC Illinois’ request on that basis.  But it would be nonsensical to permit Level 3 to also dispute SBC Illinois’ request on the ground that it is “unreasonable.”  Either the criteria are met, in which case a deposit is in order, or the criteria are not met, in which case a deposit is not in order.  “Reasonableness” is being taken into account in establishing the criteria.  If Level 3 were allowed to dispute a request for assurance of payment even when the Commission-approved (i.e. reasonable) critera are met on the ground that the request is nonetheless not “reasonable,” then Level 3 could thwart every deposit request just by asserting (at Level 3’s whim) that the request is not ”reasonable.”  

	GT&C-6

§ 8.8.1


	11
	Under what circumstances may SBC disconnect services for nonpayment?


	8.8.1
     Failure by the Non-Paying Party to pay any charges determined to be owed to the Billing Party within the time specified in Section 8.7 shall be grounds for termination of the Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products and services provided under this Agreement; provided, however that the Billing Party shall comply then with all procedures set forth under this Section 8 and otherwise set forth in applicable law regarding discontinuance of service and/or termination of this Agreement. 


	Level 3 is concerned that the Agreement provide it with appropriate protections against SBC’s unilateral disconnection of Level 3’s end users  with little or no justification.  Level 3 proposes the Agreement contain terms that require SBC to apply with all

	SBC’s proposed language allows SBC, after due notice and a reasonable amount of time, to disconnect any and all services if Level 3 fails to pay or dispute amounts due.  SBC’s language contemplates a tiered process; notification of overdue amounts, suspension of new and pending order if such amounts remain unpaid and finally, disconnection if, after two notices, such amounts remain both unpaid and undisputed.  It is important to recognize that this issue concerns amounts that Level 3 does not dispute and are due to SBC.  SBC does not propose disconnection for amounts that are subject to a billing dispute.  

Level 3 proposes that SBC should be limited to disconnection of only those services for which Level 3 has not paid.  This approach is problematic because it permits a CLEC to avoid disconnection by moving, for example, UNE lines that are not paid for to resale.  A CLEC could avoid payment and disconnection in perpetuity.  If Level 3 refuses to pay an undisputed amount, SBC should have the right to disconnect service.


	GT&C-7

§ 9.2
	11
	Should Level 3’s failure to pay undisputed charges entitle SBC to discontinue providing  all products and services under the Agreement , or only the product(s) or service(s) for which Level 3 has failed to pay undisputed charges?


	9.2     Failure to pay undisputed charges shall may be grounds for disconnection of services the specific Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products and services for which undisputed payment has not been rendered under this Agreement.  If a Party fails to pay any undisputed charges billed to it under this Agreement, including but not limited to any Late Payment Charges or miscellaneous charges (“Unpaid Charges”), and any portion of such Unpaid Charges remain unpaid after the Bill Due Date, the Billing Party will notify the Non-Paying Party in writing that in order to avoid disruption or disconnection of the Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products and services for which undisputed payment has not been rendered under this Agreement, the Non-Paying Party must remit all Unpaid Charges to the Billing Party within thirty (30) Calendar  ten (10) Business Days following receipt of the Billing Party's notice of Unpaid Charges. 


	Level 3 is concerned that the Agreement provide it with appropriate protections against SBC’s unilateral demands for assurance of payments with little or no justification.  Level 3 proposes that SBC only be allowed to disconnect the specific service or products for which Level 3 has failed to pay the undisputed amount.  SBC’s proposed language allows it to disconnect any and all services or products purchased by Level 3 for alleged failure to pay undisputed amounts for only a subset of those services.  Such an overreach leaves Level 3 at risk of loosing its entire customer base subject to the whims of SBC.
	First, this provision should say that failure to pay “shall be” grounds for disconnection, not that it “may” be.  The use of “shall” does not mean that disconnection is automatic, but only that under this Agreement, nonpayment is in fact a ground for disconnection under the circumstances described.  If the Agreement were to say “may,” the question would arise. “How does one determine when it is?”  Level 3 would say it is a ground when the circumstances described in the provision are present – but that is exactly why the provision should say “shall.”

Second, charges submitted pursuant to the Agreement should be disputed or paid.  Level 3’s proposed language not only allows 30 calendar days to respond to a notice of termination, but also to avoid payment on undisputed charges indefinitely.  If an amount is not disputed, there is no reason that Level 3 cannot pay such amount by the bill due date, but without question Level 3 should remit after two late payment notices.  SBC’s proposed language in Section 9.2 applies when Level 3 has failed to remit payment by the bill due date and not responded to two late payment notices.

	GT&C-8

§ 9.3
	11
	What is a reasonable interval to respond to notice of non-payment in the manner required under the Agreement?
	9.3
    If the Non-Paying Party desires to dispute any portion of the Unpaid Charges, the Non-Paying Party must complete all of the following actions not later than thirty (30) Calendar ten (10) Business Days following receipt of the Billing Party's notice of Unpaid Charges.

9.3.1
notify the Billing Party in writing which portion(s) of the Unpaid Charges it disputes, including the total amount disputed (“Disputed Amounts”) and the specific details listed in Section 10.1 of this Agreement, together with the reasons for its dispute; and

9.3.2
pay all undisputed Unpaid Charges to the Billing Party; and 

9.3.3
pay all Disputed Amounts into an interest bearing escrow account that complies with the requirements set forth in Section 8.4; and

9.3.4
furnish written evidence to the Billing Party that the Non-Paying Party has established an interest bearing escrow account that complies with all of the terms set forth in Section 8.4  and deposited a sum equal to the Disputed Amounts into that account.  Subject to Section 8.4 preceding, until evidence that the full amount of the Disputed Charges  has been deposited into an escrow account is furnished to the Billing Party, such Unpaid Charges will not be deemed to be “disputed” under Section 10. 
	Level 3 proposes that the Parties allow for thirty calendar days following receipt of the notice of unpaid charges before a formal dispute must be filed.  Level 3 believes that this reasonable period of time will allow the Parties adequate time to investigate, audit and settle the dispute prior to relying on the dispute terms.  SBC’s proposed ten day period does not allow the Parties adequate time for such discussions, and will only result in the disputing party filing additional disputes, and invoking the dispute resolution terms of the Agreement.  
	SBC’s proposed language appropriately allows Level 3 10 days to respond to a late payment notice.  Pursuant to Section 8.1.1, remittance is due within 30 calendar days of each bill date. 




9.5.1.2    suspend completion of any pending application, request or order from the Non-Paying Party for new or additional Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products or services under this Agreement.
	9.6.1.1    cancel any pending application, request or order from the Non-Paying Party for new or additional Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products or services under this Agreement; and 
9.6.1.2
    discontinue providing the specific Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products or services for which undisputed payment has not been rendered under this Agreement after notice to Non-Paying Party set forth in Section 9.5.1 

9.7.2.2
     disconnect the specific Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products or services for which undisputed payment has not been rendered under this Agreement after notice to Non-Paying Party set forth in Section 9.5.1.
	(a)  Level 3 should not be precluded from submitting, and SBC accepting and acting upon, new or pending orders in the event that SBC has sent out a second payment notice.  As described in Issue  GTC-8, Level 3 is proposing that the billed party have an additional 30 calendar days after receipt of the notice of late payment prior to formalizing the dispute.   Unless and until such a determination is made, SBC does not know whether a formal dispute exists and should be precluded from freezing Level 3’s orders.

(b)  Level 3 proposes that SBC only be allowed to disconnect the specific service or products for which Level 3 has failed to pay the undisputed amount.  SBC’s proposed language allows it to disconnect and discontinue providing any and all services or products purchased by Level 3 upon the issuance of a second payment notice for only a subset of those services.  Such an overreach leaves Level 3 at risk of loosing its entire customer base subject to the whims of SBC.
	SBC’s proposed language applies only in extreme cases of non-payment and comes into play when a party fails to pay or dispute charges, even after receiving a second late payment notice.  Under those circumstances, the answer to question (a) is yes, and the answer to (b) is that SBC Illinois should be permitted to discontinue providing services to Level 3 under this Agreement altogether.

	GT&C-10

§§ 21.1, 21.2, 21.3, 21.4
	
	Should SBC’s language regarding intervening law be incorporated into this agreement?
	21.
INTERVENING LAW 

21.1     This Agreement is entered into as a result of both negotiations between the Parties and the incorporation of results of orders, rules and arbitration decisions of the Commissions, and/or FCC. If any of the rates, terms and/or conditions herein, or any of the laws or regulations that were the basis or rationale for such rates, terms and/or conditions in the Agreement, are invalidated, modified or stayed by any effective action of any state or federal regulatory or legislative bodies or courts of competent jurisdiction, including any decision by the Eighth Circuit relating to any of the costing/pricing rules adopted by the FCC in its First Report and Order, In re: Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 11 FCC Rcd 15499 (1996)(e.g., Section 51.501, et seq.), upon review and remand from the United States Supreme Court, in AT&T Corp. v. Iowa Utilities Bd., 119 S. Ct. 721 (1999) or Ameritech v. FCC, No. 98-1381, 1999 WL 116994, 1999 Lexis 3671 (June 1, 1999), the affected provision shall be immediately invalidated, modified, or stayed, consistent with the action of the legislative body, court, or regulatory agency upon the written request of either Party.  In such event, the Parties shall expend diligent efforts to arrive at an agreement regarding the appropriate conforming modifications to the Agreement.  If negotiations fail, disputes between the Parties concerning the interpretation of the actions required or provisions affected by such governmental actions shall be resolved pursuant to the Dispute Resolution process provided for in this Agreement.  Without limiting the general applicability of the foregoing, the Parties acknowledge that on January 25, 1999, the United States Supreme Court issued its opinion in AT&T Corp. v. Iowa Utilities Bd., 119 S. Ct. 721 (1999) and on June 1, 1999, the United States Supreme Court issued its opinion in Ameritech v. FCC, No. 98-1381, 1999 WL 116994, 1999 Lexis 3671 (1999). The Parties further acknowledge and agree that by executing this Agreement, neither Party waives any of its rights, remedies, or arguments with respect to such decisions and any remand thereof, including its rights under this Intervening Law paragraph.
21.2
     This Agreement is the result of negotiations between the Parties and may incorporate certain provisions that resulted from arbitration by the appropriate state Commission(s).  In entering into this Agreement and any Amendments to such Agreement and carrying out the provisions herein, neither Party waives, but instead expressly reserves, all of its rights, remedies and arguments with respect to any orders, decisions, legislation or proceedings and any remands thereof and any other federal or state regulatory, legislative or judicial action(s), including, without limitation, its intervening law rights relating to the following actions, which the Parties have not yet fully incorporated into this Agreement or which may be the subject of further government review. : the United States Supreme Court’s opinion in Verizon v. FCC, et al, 535 U.S. 467 (2002); the D.C. Circuit’s decision in United States Telecom Association, et al. (“USTA”) v. FCC, 290 F.3d 415 (D.C. Cir. 2002) and following remand and appeal, the D.C. Circuit’s March 2, 2004 decision in USTA v. FCC, Case No. 00-1012 (D.C. Cir. 2004); the FCC’s Triennial Review Order, released on August 21, 2003, In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147 (FCC 03-36) and the FCC’s Biennial Review Proceeding which the FCC announced, in its Triennial Review Order, is scheduled to commence in 2004; the FCC’s Supplemental Order Clarification (FCC 00-183) (rel. June 2, 2000), in CC Docket 96-98; and the FCC’s Order on Remand and Report and Order in CC Dockets No. 96-98 and 99-68, 16 FCC Rcd 9151 (2001), (rel. April 27, 2001) (“ISP Compensation Order”), which was remanded in WorldCom, Inc. v. FCC, 288 F.3d 429  (D.C. Cir. 2002), and as to the FCC’s Notice of Proposed Rulemaking on the topic of Intercarrier Compensation generally, issued In the Matter of Developing a Unified Intercarrier Compensation Regime, in CC Docket 01-92 (Order No. 01-132), on April 27, 2001 (collectively “Government Actions”).  Notwithstanding anything to the contrary in this Agreement (including any amendments to this Agreement), SBC-13STATE shall have no obligation to provide UNEs, combinations of UNEs, combinations of UNE(s) and LEVEL 3’s  own elements or UNEs in commingled arrangements beyond those required by the Act, including the lawful and effective FCC rules and associated FCC and judicial orders.
21.3
     The Parties acknowledge and agree that they have previously executed a Amendment Superseding Certain Compensation, Interconnection and Trunking Provisions (“First Amendment”) and a Second Amendment Superseding Certain Compensation, Interconnection and Trunking Provisions (“Second Amendment”), in which they have waived certain rights they may have under the Intervening/Change in Law provisions of the Agreement with respect to any reciprocal compensation or Total Compensable Local Traffic (as defined in the Second Amendment), POIs or trunking requirements that are subject to the First Amendment and the Second Amendment for the period from September 1, 2000 through December 31, 2004.  Notwithstanding anything to the contrary in this Amendment or elsewhere in the Agreement, nothing in this Amendment is intended nor should be construed as modifying or superseding the rates, terms and conditions in the First Amendment and Second Amendment.  With the exception of the explicit waivers in the First Amendment and Second Amendment for the time period of September 1, 2000 through December 31, 2004, each Party fully reserves all of its rights, remedies and arguments with respect to any decisions, orders or proceedings, including but not limited to its right to dispute whether any UNEs and/or UNE combinations identified in the Agreement and this Amendment must be provided under Sections 251(c)(3) and 251(d) of the Act, and under this Agreement.  The Parties further acknowledge and agree that SBC Indiana, SBC Ohio, SBC Texas, SBC Wisconsin, SBC Arkansas, SBC Michigan, SBC California and SBC Illinois have provided on the dates below notice of the invocation of the intercarrier compensation plan adopted by the FCC in its ISP Compensation Order as that order was released on April 27, 2001 (“FCC Plan”), subject to the terms of the First Amendment and the Second Amendment, in (1) Indiana, Ohio, Texas and Wisconsin, effective June 1, 2003; (2) Arkansas and Michigan, effective July 6, 2003; (3) California, effective August 1, 2003; and (3) Illinois effective September 1, 2003 and that in entering into this Agreement, SBC Indiana, SBC Ohio, SBC Texas, SBC Wisconsin, SBC Arkansas, SBC Michigan, SBC California and SBC Illinois, and the other SBC incumbent telephone operating companies  (“ILECs”) are reserving their right to seek conforming modifications to the Agreement to formally incorporate the rates, terms and conditions of such FCC Plan into the Agreement in each applicable state and any of the other states in which SBC-13STATE may hereafter invoke the FCC Plan, subject to the terms of the First Amendment and the Second Amendment.  The Parties agree that on or before March 31, 2004, they shall commence negotiations regarding the specific FCC Plan rates, terms and conditions that shall be effective between the Parties the day immediately after expiration of the Parties’ Second Amendment; provided, however, that both Parties reserve all rights with respect to the proper implementation of the FCC Plan.  In the event that specific FCC Plan rates, terms and conditions have not been incorporated into this Agreement upon expiration of the Parties’ Second Amendment (and provided further that there has been no change in law with respect to the matters addressed in the FCC’s ISP Compensation Order including, but not limited to, the FCC Plan by that date of expiration), then the Parties acknowledge and agree that effective the day immediately following expiration in the states identified in this Section and any other states where SBC ILECs invoke the FCC Plan, ISP-Bound Traffic shall be subject to the FCC Plan rates, terms and conditions or whatever other arrangements the Parties may have mutually negotiated and are approved and in effect as of the date of expiration.  Although the Parties agree that the FCC Plan will be implemented with respect to ISP-Bound Traffic the day immediately following expiration of the Parties’ Second Amendment (subject to any change of law) as described above, each Party reserves any rights it may have as to the proper implementation of the Plan except as such implementation has been agreed to herein.  Notwithstanding anything contrary herein, if at any time LEVEL 3 is compensated under the rates, terms and conditions of the underlying Appendix Reciprocal Compensation (excluding the First and Second Amendment) in the states identified in this Section or any other states where an SBC ILEC(s) invokes the FCC Plan, ISP-Bound Traffic in those States shall be subject to the FCC Plan rates, terms, and conditions immediately, subject to any changes in law.
21.4
     With the exception of the explicit waivers in the First Amendment and Second Amendment for the time period of September 1, 2000 through December 31, 2004, if any action by any state or federal regulatory or legislative body or court of competent jurisdiction invalidates, modifies, or stays the enforcement of laws or regulations that were the basis or rationale for any rate(s), term(s) and/or condition(s) (“Provisions”) of the Agreement and/or otherwise affects the rights or obligations of either Party that are addressed by this Agreement, specifically including but not limited to those arising with respect to the Government Actions, the affected Provision(s) shall be immediately invalidated, modified or stayed consistent with the action of the regulatory or legislative body or court of competent jurisdiction upon the written request of either Party (“Written Notice”).  With respect to any Written Notices hereunder, the Parties shall have sixty (60) days from the Written Notice to attempt to negotiate and arrive at an agreement on the appropriate conforming modifications to the Agreement.  If the Parties are unable to agree upon the conforming modifications required within sixty (60) days from the Written Notice, any disputes between the Parties concerning the interpretation of the actions required or the provisions affected by such order shall be resolved pursuant to the dispute resolution process provided for in this Agreement.
	Level 3 believes the state of the law at the time of the Effective Date is what it is, and that SBC’s proposed language buries the Agreement into minutia that is not needed and will only lead to confusion as to the intended meaning.  SBC’s proposed language goes beyond the basic “if the law changes, the Parties will notify and negotiate”, which is the real intent of the Intervening Law provisions, into a confusing, distorted attempt to list every case that could, may or might possibly impact any of the terms of the Agreement.  If the particular case impacts the terms of the Agreement such that SBC believes that it qualifies as an Intervening Change in Law in any particular jurisdiction, then it can and should make the appropriate notice to Level 3.  To burden the Agreement with such a confusing and unneeded list is not appropriate.
	SBC’s language clearly defines when each party may invoke change of law and what process the parties should follow in negotiating change of law language, including a time line for negotiation and dispute resolution.  By providing more clarity in the interconnection agreement, the parties will avoid disputes regarding how to interpret the change of law clause which SBC proposes to eliminate the section complete.  


	GT&C-11

§ 29.1
	
	Should Level 3 be allowed to assign or transfer this agreement to an affiliate with whom SBC already has an interconnection agreement?
	29.1     Neither Party may assign or transfer (whether by operation of law or otherwise) this Agreement (or any rights or obligations hereunder) to a third person without the prior written consent of the Other Party, however, such consent shall not be unreasonably withheld; provided however, that the withholding of consent to an assignment or transfer that has been approved by all jurisdictional bodies whose approval is required by law shall be unreasonable.  Either Party may assign or transfer this Agreement to its Affiliate by providing ninety (90) days’ prior written notice to the Other Party of such assignment or transfer; provided, further, that such assignment is not inconsistent with Applicable Law (including the Affiliate’s obligation to obtain proper Commission certification and approvals) or the terms and conditions of this Agreement.  Notwithstanding the foregoing, LEVEL 3 may not assign or transfer this Agreement (or any rights or obligations hereunder) to its Affiliate if that Affiliate is a party to a separate interconnection agreement with SBC-13STATE under Sections 251 and 252 of the Act.  Any attempted assignment or transfer that is neither permitted by this Section 29.1 nor otherwise agreed to by the Parties in writing is void ab initio.
	SBC attempts to limit Level 3’s ability to assign or otherwise transfer this Agreement to an affiliate if that affiliate already has an existing interconnection agreement.  This imposes an unnecessary burden on Level 3 that prohibits it from freely assigning its rights to an affiliate, but allows SBC the ability to assign the agreement to another affiliate with whom Level 3 may have an agreement without impunity.  
	SBC-13STATE would object to an assignment of Level 3’s agreement to an Affiliate who already had an executed agreement with SBC-13STATE in that particular state.  Notice of this assignment is needed because SBC-13STATE’s administrative systems and billing systems and tables are not able to handle more than one agreement per entity in a state with the same name and/or OCN/AECN number.  The OCN is used as the CLEC identifier in these systems.  SBC-13STATE also needs to remain in compliance with the agreement.
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