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	Disputed Contract Language
	Level 3

Position/Support
	SBC

Position/Support

	NIM 1

(§1.1)
	
	Should the ICA govern the terms and conditions for the interconnection architecture between the parties’ network for all traffic?
	1.1 This Appendix sets forth the terms and conditions that Network Interconnection Methods (NIM) is provided by the applicable SBC Communications Inc. (SBC) owned Incumbent Local Exchange Carrier (ILEC) and LEVEL 3.  This Appendix describes the physical architecture for Interconnection of the Parties’ facilities and equipment for the transmission and routing of Telephone Exchange Service traffic and Exchange Access traffic between the respective Customers of the Parties pursuant to Section 251(c)(2) of the Act; provided, however, Interconnection may not be used solely for the purposes prohibited not permitted under the Act.  including, but not limited to, solely for the purpose of originating a Party’s own interexchange traffic. 
	Yes.  Section 251 of the Federal Communication Act (the “Act”) provides that the interconnection agreement shall govern the terms and conditions by which the parties interconnect each others’ network for the exchange of traffic.  
	No. SBC cannot properly be made financially responsible in whole or in part for facilities used by the  LEVEL 3  to provide a service to its end user to reach an interexchange carrier.



	NIM 2

(§§ 2.1

 2.1.1, 2.1.2, 2.1.3, 2.1.4, 2.1.5, 2.1.6, 2.1.7, 2.1.8, 2.1.9, 21.10)
	
	LEVEL 3:  Does the federal Act permit Level 3 to establish a single point to interconnect its network to SBC’s network, and further require each party to bring its originating traffic to the SPOI without requiring the other carrier to pay the originating carrier’s costs associated with its network design?

SBC:  Should Level 3 be required to bear the cost of selecting a technically feasible but expensive form of interconnection such as a single point of interconnection or a point of interconnection outside the local calling area? 


	2.1 LEVEL 3 and SBC-13STATE agree to Interconnect their networks according to the requirements of the Act, including but not limited to Section 251(c)(2) of the Act.  Accordingly, the parties agree to interconnect their networks at a single location per LATA or greater sized area considering that SBC is no longer restricted from carrying traffic across LATA boundaries.  The parties also agree that distance is irrelevant to cost.  Therefore connecting at a single point per LATA, state or region represents a balanced and fair method of interconnection.  The physical architecture plan will, therefore specify the location of LEVEL 3’s switch(es) and SBC-13STATE’s Tandem switch(es) to be interconnected.  Each party agrees that it is solely responsible for the costs of establishing points of interconnection and each is solely responsible for bringing its traffic to those sole points of interconnection.  Accordingly, neither party will bill the other party any non-recurring or recurring costs for establishing points of interconnection because both parties recognize that doing so is simply unfairly shifting costs in contravention of the five federal circuit courts of appeal that have ruled on this issue.

2.1.1 
A “Tandem Serving Area” or “TSA” is an SBC 13-STATE area defined by the sum of all SBC 13-STATE  End Office Switch(es) that subtend an SBC 13‑STATE tandem as defined in the LERG.

2.1.2 A “TSA POI” is a point of interconnection on SBC 13-STATE ’s network that is established to serve the TSA in which the POI is located.  This TSA POI may also be used to serve an SBC 13-STATE  Local Tandem Switch(es) and/or SBC 13-STATE End Office Switch(es) in adjacent TSAs where the V&H coordinates of the SBC 13-STATE Local Tandem Switch(es) and/or SBC 13-STATE  End Office Switch(es)  are less than or equal to fifteen (15) miles from the V&H coordinate of the POI.

The TSA POI is within the TSA or less than or equal to fifteen (15) miles  from the V&H coordinate of the POI to the V&H coordinate of an SBC 13-STATE tandem building or SBC designated facility hub  (SBC building/location that SBC designates as a hubbing point for facilities) in the served TSA

2.1.3
A “Distant POI” is a point of interconnection on SBC 13-STATE ’S network that is established to serve a TSA (“Served TSA”) that is more than fifteen (15) from the V&H coordinate of the POI to the V&H coordinate of an SBC 13-STATE  tandem building or designated facility hub in the Served TSA.
2.1.4
A “Single POI” is a single point of interconnection on SBC 13-STATE network established to interconnect SBC 13-STATE’S network and LEVEL 3’s network for the exchange of Section 251 (b) (5)/IntraLATA Traffic which may serve one or more TSAs within that LATA.

2.1.5
An “End Office POI” is a point of interconnection where an SBC 13-STATE’S End Office Switch does not subtend an SBC 13-STATE  Local Tandem Switch within the LATA.

2.1.6
LEVEL 3 may elect to establish one or more of the POIs described above.  A POI may be a “Distant POI” and/or “Single POI” to one Tandem Serving Area at the same time that it is a “TSA POI” to another Tandem Serving Area.  If LEVEL 3 establishes a Single POI or Distant    POI(s) in a LATA, LEVEL 3 agrees to compensate SBC 13-STATE at the appropriate tariffed Intrastate Switched Exchange Access rate for the  7transport  portion of call delivery on SBC 13-STATE’s side of the POI,  that is outside of the TSA, less the fifteen (15) miles that is designated as being within a TSA. This additional financial responsibility is for interconnection facilities only, and will be determined using the V&H coordinates of the SBC 13-STATE Access Tandem Switch(es) and/or SBC 13-STATE End Office Switch(es)  and the V&H coordinate of the POI, less fifteen (15) miles. These charges apply to the transport facility without regard to the direction of the traffic.

2.1.7
An End Office POI will only be used to originate and/or terminate traffic in the End Office where the End Office POI is located.

2.1.8
Establishment of Additional POIs.  If LEVEL 3 elects to establish additional POIs, the Parties shall negotiate and agree on the intervals for establishing such new POI(s) and the location of such POI(s).  

2.1.9
 SBC 13-STATE’s network is partly comprised of End Office switches, Tandem switches that serve Section 251(b)(5)/IntraLATA traffic, Tandem switches that serve IntraLATA and InterLATA traffic, and Tandem switches that serve a combination of Section 251(b)(5)/IntraLATA Traffic, and IntraLATA and InterLATA Traffic carried by an IXC.  Using one or more of the NIMs herein, the Parties will agree to a physical architecture plan in each LATA where LEVEL 3 offers service.  At the time of implementation in a given LATA, the plan will be documented and signed by appropriate representatives of the Parties, indicating their mutual agreement with the physical architecture plan.

2.1.10
Except as noted in 2.1.6 above, each Party is responsible for the facilities on its side of the POI(s) and may utilize any method of Interconnection described in this Appendix.  Each Party is responsible for the appropriate sizing, operation and maintenance of the transport facility to the POI(s).  The Parties agree to provide sufficient facilities for the Interconnection trunk groups required for the exchange of traffic between LEVEL 3 and SBC 13-STATE.
	The federal Communications Act permits Level 3 to interconnect its network with SBC’s network at a single point within a LATA.  Once that point is established, each party is responsible for routing its originating traffic to that single point of interconnection (SPOI).  This language is necessary to clarify (because of countervailing language proposed by SBC) that each party is responsible for their own costs of interconnection and their own network-design costs to route their customers’ traffic to the SPOI. 

With respect to the financial responsibility for transporting originated traffic, the FCC adopted 47 CFR § 51.703(b).  Rule 51.703(b) requires that the financial responsibilities for interconnection for originating traffic should be borne solely by each carrier, and prohibits carriers from shifting costs of transporting traffic to the POI to other carriers.  Rule 51.703(b) also unequivocally prohibits LECs from levying charges for traffic originating on their own networks.  The FCC has also expressly declined to allow an ILEC to shift the costs of transport and termination to the interconnecting CLEC.  See Local Competition Order, 11 F.C.C.R. at 15588-89, p. 176.  Thus, SBC is responsible for the costs associated with transporting its originated traffic to the Level 3 POI, and Level 3 is responsible for the costs associated with transporting its originated traffic up to its POI.

	SBC’s proposal gives Level 3 a variety of interconnection options, but the compensation mechanism differs as appropriate depending on where Level 3 chooses to interconnect.  Under SBC’s proposal, Level 3 can choose (a) a POI in each tandem serving area; (b) a POI that is not in the tandem serving area (“Distant POI”); and (c)  a single POI in the LATA on SBC’s network.  Level 3, on the other hand, proposes a single POI in the LATA or even greater sized area. Level 3, in other words, proposes an expensive form of interconnection. 

If Level 3 wishes a “technically feasible” but expensive form of interconnection such as single point of interconnection per LATA or a POI outside the tandem serving area,

then Level 3 should be required to bear the cost of that interconnection, including a reasonable profit pursuant to Paragraph 199 of the First Report and Order.  SBC proposes that Level 3 pay the transport  portion of call delivery on SBC 13-STATE ’s side of the POI,  that is outside of the tandem serving area, less the fifteen (15) miles.

Furthermore, the notion that SBC Long Distance is able to carry calls across LATA boundaries is correct.  However, SBC Telco is still limited to carrying traffic only into waivered local calling areas.

	NIM 3

(§ 2.2)
	
	Level 3:  Assuming the federal act permits Level 3 to establish a single point of interconnection, can SBC shift costs to Level 3 by modifying the SBC network?

SBC:  Does a POI serve as a financial demarcation point between the Parties in all instances, including those where the CLEC chooses an expensive form of interconnection?


	2.2 
Each Party, at its own expense, shall provide transport facilities to the technically feasible point(s) of interconnection on SBC-13STATE’s network in a LATA selected by Level 3.  Notwithstanding any other language contained in this Agreement, including schedules and attachments hereto, this Section 2.2 shall be interpreted to permit LEVEL 3 the sole right to select and maintain one or more technically feasible points of interconnection on SBC-13STATE’s network, including preexisting LEVEL 3 points of interconnection.  In the event of a network rearrangement by SBC-13STATE, including a tandem rehoming, the point of interconnection shall not change unless LEVEL 3 so requests.  In the event of such a network rearrangement by SBC-13STATE, this Section 2.2 shall be interpreted to require SBC- 13STATE to continue to provide transport from the existing point of interconnection and LEVEL 3 shall pay SBC-13STATE no more than the reciprocal compensation rate that it paid before the network rearrangement occurred.  LEVEL 3 shall have the right to designate additional points of interconnection in its sole discretion and subject to technical feasibility. In the event of a conflict between this Section 2.2 and any other provision of or amendment to this Agreement, this Section 2.2 shall govern.
	No.  SBC may not modify or diminish Level 3’s right to select the point of interconnection by modifying the SBC network.  This language is necessary to clarify that, regardless of how SBC reconfigures its network, Level 3 maintains its right to have a SPOI, and to have each party be responsible for all costs on its side of the POI. 
	The POI serves as a financial demarcation point between the Parties unless a CLEC selects an expensive form of interconnection.  



	NIM 4

(§ 2.3)
	
	Does the POI establish the legal, technical, and financial demarcation point between the parties in all instances, including those where Level 3 chooses  to interconnect in a manner that SBC contends, and Level 3 denies, is an expensive form of interconnection?


	2.3
Points of Interconnection (POIs):  A Point of Interconnection (POI) is a point in the network where the Parties deliver Interconnection traffic to each other, and except when LEVEL 3 selects an expensive form of interconnection, the POI also serves as a legal, technical, and financial demarcation point between the facilities that each Party is responsible to provide.
	Yes.  The POI establishes the legal, technical, and financial demarcation point between the parties.   

SBC may assert that the POI is more expensive to SBC because it forces SBC to transport all of its own traffic over a longer distance than if Level 3 were to create a POI at each Tandem or local switch.  Level  3 believes these transport costs are not relevant to the question of whether Level 3 may establish a POI (see the position/support statement in response to NIM Issue 2.)  Level 3 also disputes that such transport costs are more “expensive.”


	The POI serves as a financial demarcation point between the Parties unless a CLEC selects an expensive form of interconnection. 

	NIM 5

(§ 2.5)
	
	Should the Interconnection Agreement govern the network architecture and exchange of all traffic between the parties, or just local traffic?


	2.5
Each Party is responsible for the appropriate sizing, operation, and maintenance of the transport facility to the POI(s).  The parties agree to provide sufficient facilities for the Local Interconnection Trunk Groups trunk groups required for the exchange of traffic between LEVEL 3 and SBC-13STATE.
	The federal Communications Act provides that parties shall establish interconnection agreements for the exchange of all traffic, not merely local exchange traffic.  SBC’s proposed language would limit the use of the interconnection trunks under this agreement to be used only to exchange local traffic.  Level 3’s language is intended to make clear that the parties shall establish trunk groups, not limited to the exchange of only local traffic.
	Section 251(b)(5) of the 1996 Act provides that carriers shall establish interconnection for the transport and termination of telecommunications traffic.  Level 3 would expand SBC's obligations for  interconnection facilities to the POI(s) beyond the scope of the Act.  Facilities that carry Ancillary trunks and trunks that support IXC carried traffic on behalf of Level 3's end users are the responsibility of Level 3.  These trunks and associated facilities provide services to Level 3's end users that neither originates or terminates to SBC's end users.



	NIM 6

(§ 2.7)
	
	LEVEL 3:  Is it necessary to clarify in this agreement that each party is responsible for their  own costs on their side of the POI?

SBC:  Should Level 3 be responsible for facilities that carry OS/DA, 911, mass calling and Meet-Point trunk groups?
	2.7 Level 3 is financially responsible for the facilities that carry OS/DA, BLVI, 911, mass calling and Meet Point trunk groups, which trunk groups are described and defined in Appendix ITR, however, for the facilities that carry mass calling and Meet-Point trunk groups, the Parties shall be responsible in accordance with their obligations to bring traffic to the single POI.
	Yes, as to Level 3 issue.   Level 3’s proposed language is necessary to clarify that each party is responsible for the costs of bringing their own traffic to the POI, including Meet Point Trunk Groups and those facilities on their side of the POI that carry mass calling, OS/DA, BLVI.
	Yes. As for OS/DA, Level 3 may obtain OS/DA from any carrier or provide OS/DA itself.  For 911, Level 3 is legally required to provide 911 service to its customers, and Level 3 should not be allowed to shift that burden to SBC.  Regarding mass calling trunks, Level 3 should be required to provide such trunks to ensure network reliability and 911 capabilities, and to protect SBC from mass call volumes generated by Level 3’s end users.  Finally, meet point trunks allow Level 3 end users to access interexchange carriers.  They do not benefit SBC and SBC should not bear the burden of providing them. 


	NIM 7

(§§ 3.1.1

3.2.1)
	
	LEVEL 3:  Should the agreement contain language to account for the fact that the physical collocation appendix or SBC’s tariff may not accurately reflect the applicable law?

SBC:  Should the Agreement, in addition to allowing Level 3 to interconnect pursuant to the Physical Collocation Appendix and to the applicable state tariff, also allow Level 3 to interconnect pursuant to unspecified applicable law?
	3.1.1
When LEVEL 3 provides its own facilities or uses the facilities of a 3rd party to a SBC-13STATE Tandem or End Office and requests to place its own transport terminating equipment at that location, LEVEL 3 may Interconnect using the provisions of Physical Collocation as set forth in Appendix Physical Collocation, applicable state tariff or according to Applicable Law.

3.2.1
When LEVEL 3 provides its own facilities or uses the facilities of a 3rd party to a SBC-13STATE Tandem or End Office and requests that SBC-13STATE place transport terminating equipment at that location on LEVEL 3’s behalf, LEVEL 3 may Interconnect using the provisions of Virtual Collocation as set forth in Appendix Virtual Collocation or applicable state tariff or according to Applicable Law.  Virtual Collocation allows LEVEL 3 to choose the equipment vendor and does not require that LEVEL 3 be Physically Collocated.
	Yes.  This language is necessary to make clear that SBC’s tariffs and the physical collocation appendix may not reflect the applicable law.
	The whole purpose of the interconnection agreement is to set forth as precisely as possible the parties’ rights and duties with respect to the matters that are subject to section 251 of the 1996 Act.   Innocuous as Level 3’s language may appear at first blush, it should be rejected.  If Level 3 has in mind some source of law that it believes should inform the parties’ contract language, it should identify that source of law so that the parties can come to grips with it now.  If Level 3’s proposed reference to “applicable law” were appropriate for this section of the agreement, it would be equally appropriate for virtually every other section of the agreement.  To the extent that Level 3’s concern is that some applicable law that may come into existence in the future should be taken into account, it already is – by the intervening law provision in the Agreement.



	NIM 8

(§ 3.3.1)
	
	LEVEL 3:  By entering into this agreement, does Level 3 waive its rights to obtain non-discriminatory interconnection?

SBC:  Should a non-section 251/252 service such as Leased Facilities be governed by this Agreement or arbitrated in this section 251/252 proceeding?  
	3.3.1
Where facilities are available, LEVEL 3 may lease facilities from SBC-13STATE on terms and conditions no less favorable than SBC-13STATE provides to itself or any other LEVEL 3, IXC or any other regulated carrier, whether such terms and conditions are subject to Title 2 of the Act,  as defined in Section 5 of this Appendix.  LEVEL 3 may lease facilities from a third party.
	No as to Level 3’s issue.  This language is necessary to make clear that, in entering this agreement, Level 3 does not waive its rights to obtain non-discriminatory interconnection or forms of interconnection no less favorable to that provided by SBC to itself or any other carrier.  
	No as to SBC’s issue. Neither Section 251, nor any other provision of the Act requires ILECs to provide  interconnection facilities on  the CLEC's side of the POI.  Accordingly, this Agreement should not govern such matters, and the language proposed by Level 3 is not arbitrable
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