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AARP’s Motion for Reconsideration 

COMES NOW the AARP, pursuant to Rule 4 CSR 240-2.160(2), and in response to the Commission’s August 23, 2005 “Order Regarding Consolidation and Procedural Schedule” (Commission’s Order), respectfully asks the Public Service Commission (Commission) to reconsider two aspects of the Commission’s Order: 1) the provision that attempts to force AARP to become a party to a case for which it has not sought intervention, and 2) the provision that would re-schedule the dates for local public hearings that the parties had previously negotiated in Case No. ER-2005-0436.  In support hereof, AARP states as follows:


1.
The Commission’s Order purports to involuntarily make AARP a party to Case No. EO-2002-384, a case that was set up to “examine” the relative class cost of service and rate design for the “Missouri Public Service” area of the former Utilicorp United, Inc.--now Aquila, Inc. Ibid., pp. 8, 10-11.  As a matter of law, that case cannot result in utility rate changes.  Only two valid methods exist to change general utility rates in Missouri—the “file and suspend” procedure and the “complaint” procedure.  Rate design for Aquila’s electric customers must be determined by the Commission based upon evidentiary support on the record of the ongoing rate case (Case No. ER-2005-0436), regardless of any determinations the Commission may make in Case No. EO-2002-384.  Failing to consolidate these two cases does not relieve the Commission of the responsibility to independently make rate design determinations in the general rate case, based upon competent and substantial evidence on the record of that rate case.

2. AARP did not request intervention in Case No. EO-2002-384 when that case was in February of 2002. 
    AARP has not had the opportunity to participate in the numerous technical conferences and meetings that have been held in that case over the past few years, nor has AARP had the opportunity to review the data that has shared among the parties to that case.   The undersigned counsel has not been retained by AARP to participate in Case No. EO-2002-384.  

Forcibly interjecting AARP into this very old case, at this late stage in the matter, does not allow sufficient time for AARP to hire expert witnesses to review the historical data in that case in order to provide meaningful prepared testimony by the Commission’s deadline of September 19, 2005.  It is not be fair nor is it consistent with due process under the law to give AARP less than three weeks to prepare for a matter in which the parties to that case have been working for years.   

3.
The due process concerns are particularly grave given the Commission’s statement that AARP "will be bound by the result” in EO-2002-384.  Commission’s Order, p. 8.   Thus it appears to be the express purpose of the Commission’s Order to force AARP to become a party to Case No. EO-2002-384 in order to collaterally estop AARP from exercising its due process rights in the case in which it has chosen to participate—Case No. ER-2005-0436.  Furthermore, to the extent that the Commission’s Order has the effect of denying AARP’s right to make rate design recommendations in the ongoing rate case, such a decision would violate the AARP’s right to have all relevant factors (including class cost of service and rate design issues) considered simultaneously by the Commission in Case No. ER-2005-0436. 
4.
The Commission’s Order also changes the dates upon which all parties agreed for the local public hearings to be held in the rate case.  The parties negotiated for several days regarding a proposed procedural schedule, and proposed it jointly to the Commission, including two proposed local public hearings—one to be held in Raytown, Missouri and one to be held in St. Joseph, Missouri, on November 7 and 9, respectively.  Over a month ago, the Commission adopted the schedule jointly negotiated among the parties, including approval of the local public hearing dates, assuring the parties that the “Commission will set these hearings”.  Order Concerning Test Year and True-up and Adopting Procedural Schedule, issued on July 21, 2005, p. 9.  Now the Commission has changed its mind, rejecting the agreed upon dates without consulting with the parties about what other dates might be convenient and appropriate in this case.  Instead, the Commission has turned over the authority to reschedule the time, place, and manner of these hearings to Aquila, Inc.—a party with little interest in full public participation.

5.
The Commission’s rescheduling of the local public hearings is unreasonable and problematic for several reasons.  The two jointly proposed dates for local public hearings were carefully negotiated by AARP in return for other procedural considerations.  Unilaterally changing those dates while granting other provisions in the proposed procedural schedule causes AARP to lose the benefit of its bargain as it relates to the dates for those local hearings.  

AARP has relied upon the Commission’s July 21, 2005 order and its assurances in planning its participate at those local public hearings.   The new dates suggested by the Commission (sometime between November 17 and 23—the day before Thanksgiving) is so close to a holiday period that AARP is concerned that it will be inconvenient for some people wanting to testify and that dates in this time frame will have a negative impact on turnout for the local public hearings. 

Moreover, the rescheduling of the local public hearings threatens to inhibit meaningful settlement talks in this case.  The Commission’s Order now suggests that the local public hearings could occur weeks following the scheduled Settlement Conference in the rate case, now scheduled for October 31-November 4, 2005.  AARP (and potentially other consumer representatives) will be hesitant to consider a settlement prior to the opportunity for the general public to testify on the record. 

The Commission should recall that the fact that an “agreement in principle” was announced prior to the local public hearings in the ongoing Laclede Gas Company rate case created significant public concern that public input and public evidence was not being seriously considered by the parties to that case.  Given this environment, a delay in the agreed-upon dates for local public hearings in Case No. ER-2005-0436 will certainly discourage the possibility of settlement in this rate case.


The Commission has decided against consolidating the two Aquila cases.  Therefore, the fact that the Commission plans to conduct a hearing in Case No. EO-2002-384 during the week of November 7 should not have any impact whatsoever on local public hearings scheduled that week in a totally separate rate case.

WHEREFORE, the AARP respectfully requests that the Commission reconsider: 1) its decision compelling AARP to become a party to Case No. EO-2002-384, and 2) its decision to delay the local public hearings in Case No. ER-2005-0436, allowing these hearings to take place on November 7 and 9, 2005, as the parties had originally negotiated.

Respectfully submitted,







/s/ John B. Coffman




________________________________







John B. Coffman

      MBE #36591







1623 University Ave.







Columbia, MO  65201







Ph: (573) 424-6779

Attorney for AARP

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to the following this 30th day of August 2005:

Steve Dottheim



Lewis Mills

General Counsel’s Office


Office of the Public Counsel


Missouri Public Service Commission
P.O. Box 2230

P O Box 360




Jefferson City, MO  65102

Jefferson City MO  65102




James C. Swearengen


Stuart Conrad

Brydon Swearengen & England

Finnegan, Conrad & Peterson

P.O. Box 456




3100 Broadway, Suite 1209

Jefferson City, MO 65102


Kansas City, MO 64111

Major Craig Paulson


Shelley Woods

Federal Executive Agencies

Attorney General’s Office

139 Barnes Drive



P.O Box 899

Tyndall Air Force Base, FL 32403

Jefferson City, MO 65102

Jeffery Keevil



William Steinmeier

Stewart & Keevil



William D. Steinmeier, P.C.

4603 John Garry Drive, Suite 11

2031 Tower Drive, P.O. Box 104595

Columbia, MO 65203


Jefferson City, MO 65110-4595

Paul DeFord




Mark Comley

Lathrop & Gage



Newman, Comley & Ruth

2345 Grand Blvd., Suite 2800

Monroe Bluff Executive Ctr.

Kansas City, MO 64108


601 Monroe St., Suite 301







P.O. Box 537







Jefferson City, MO 65102-0537







/s/











John B. Coffman

�  AARP is filing this motion in both of the above-styled cases.  However, AARP is filing this motion in Case No. EO-2002-384 for the sole purpose of protesting the attempt to involuntarily bestow party status upon AARP in that case.  In no way should this motion be construed as AARP’s consent or acquiescence to party status in that case.
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