BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Tariff Revisions Respecting
)

the Interim Energy Charge of The Empire District
)
Case No. ER-2002-1074

Electric Company




)

SUGGESTIONS IN SUPPORT OF UNANIMOUS STIPULATION AND AGREEMENT REGARDING “ERROR” IN CASE NO. ER-2001-299 AND AN IMMEDIATE REDUCTION OF THE INTERIM ENERGY CHARGE


COMES NOW the Staff (“Staff”) of the Missouri Public Service Commission (“Commission”), and for its Suggestions In Support Of Unanimous Stipulation And Agreement Regarding “Error” In Case No. ER-2001-299 And An Immediate Reduction Of The Interim Energy Charge, respectfully states as follows:


1.
On March 8, 2002, The Empire District Electric Company (“Empire” or “Company”) filed with the Commission, in what became Case No. ER-2002-425, proposed new tariff sheets.  The Company’s filing constituted a request for interim rate relief and as such, was submitted concurrent with its filing for a permanent rate increase (Case No. ER-2002-424).

2.
According to an accompanying motion, Empire’s proposed interim tariff sheets were designed to increase the Company’s Missouri jurisdictional revenues by $3,562,983, exclusive of fees and applicable taxes.  The tariff sheet filing proposed implementation of the interim increase as a surcharge to customers, which would be subject to refund pending the Commission’s decision in Case No. ER-2002-424, wherein the Company is requesting a permanent general rate increase of $19,779,916 on an annual basis.

3.
The interim filing represented another attempt by Empire to recover revenues that the Company asserted it would legitimately have recovered, but for an acknowledged “error” made by the Staff in its calculation of Empire’s revenue requirement in the Company’s recently concluded electric general rate increase case, Case No. ER-2001-299, which “error” was not timely identified by Empire.
  On March 18, 2002, the Office of the Public Counsel (“Public Counsel”) filed a motion to dismiss the interim case on the ground that the granting of such a request required a showing of an emergency situation and that Empire had made no such showing.  Indeed, the Company admitted in its filing that its circumstances did not constitute an emergency.  Intervenor Praxair, Inc. (“Praxair”) filed pleadings in support of Public Counsel’s motion.  The Staff’s March 18, 2002 Response to the Company’s interim filing, among other things, expressed Staff’s general opposition because of the absence of an emergency situation.

4.
Although an April 9, 2002 prehearing conference initiated an extended period of negotiations among the parties in an effort to resolve the interim case, the parties were unable to reach and finalize their agreement prior to May 9, 2002, when the Commission issued an order rejecting Empire’s proposed interim tariff sheets and granting Public Counsel’s motion to dismiss Case No. ER-2002-425.
 

5.
In the course of the negotiations, however, it became clear that, notwithstanding the Commission’s action in the interim case, Empire was interested in: (a) reducing the amount of the Empire’s Interim Energy Charge (“IEC”) currently in effect as a result of a unanimous stipulation and agreement involving fuel (“Fuel Stipulation And Agreement”), which was approved by the Commission in Empire’s previous general rate increase case,
 and (b) clarifying some of the language in the Fuel Stipulation And Agreement.  At the same time, the Staff, upon further review, determined that its revenue requirement calculation “error”---i.e., failure to include the costs of off-system sales and “fuel adders” (other miscellaneous fuel costs) for which Empire has twice sought relief from the Commission---would likely not prevent Empire from recovering its prudently incurred cost of off-system sales and fuel adders, after all.  As a result of these developments, on May 14, 2002, Empire, the Staff, Public Counsel, and Praxair, who together constitute all of the parties to the previous permanent general rate increase case (Case No. ER-2001-299) and to the current permanent general rate increase case and the now dismissed interim rate increase case (Cases No. ER-2002-424 and ER-2002-425, respectively), filed in the instant case their Unanimous Stipulation And Agreement Regarding “Error” In Case No. ER-2001-299 And An Immediate Reduction Of The Interim Energy Charge (“Agreement”).  

6.
In Paragraph 6 of the Agreement, Empire acknowledges that it has an opportunity to recover the approximately $3.6 million “error” that was at issue in the interim case, Case No. ER-2002-425.  The acknowledgment reflects the Staff’s determination that, given the past, prevailing and anticipated natural gas prices, combined with Empire’s natural gas hedging program (as noted in Paragraph 7 of the Agreement), the IEC mechanism specified in the Fuel Stipulation And Agreement and clarified in the Agreement in the instant case will, in all probability, allow the recovery to occur automatically.  In fact, as discussed below, there is a very strong likelihood that Empire will recover the entire amount in the normal course of events, and thereby avoid any adverse consequences of the “error.” 

7.
Paragraph 10 of the Fuel Stipulation And Agreement states in part as follows:

Subsequent to the expiration of the IEC, a true-up audit will commence (“the IEC true-up audit”) in which the Staff and the Public Counsel will have the opportunity to audit Empire’s actual fuel costs for the period during which the IEC was in effect under the same terms and conditions that apply to audits in general rate cases before the Commission.  If the IEC true-up audit determines that all or a portion of the revenue collected by Empire pursuant to the IEC exceeds Empire’s actual and prudently incurred costs for fuel and purchase power (as recorded in the FERC accounts 501, 547 and 555) on a retail Missouri jurisdictional basis during the IEC period, Empire will refund the excess above the greater of the actual or the Base, plus interest, pursuant to the terms of this Agreement.  No refund will be made if Empire’s actual and prudently incurred costs for fuel and purchase power during the IEC period equal or exceed the Forecast amount. 

8.
Paragraph 4 of the Agreement in the instant case makes clear that, for purposes of the true-up audit, Empire’s actual fuel and purchased power cost (hereinafter, “Actual Fuel Cost”) for the effective period of the IEC will include the actual costs of off-system sales and fuel adders, which were at issue in the now dismissed interim case, Case No. ER-2002-425.  Since these costs will be included in Actual Fuel Cost, and given that the IEC true-up mechanism was designed in such a way that, as long as the Actual Fuel Cost does not exceed the Forecast fuel and purchased power cost (the amount collected from customers, partly in permanent rates and partly in the interim IEC charge; hereinafter, “Forecast Fuel Cost”), the actual costs of off-system sales and fuel adders included in the Actual Fuel Cost will be fully recovered.
It is only if the Actual Fuel Cost exceeds the Forecast Fuel Cost that the Company will be unable to fully recover its Actual Fuel Costs.  In that event, the extent to which Empire will recover these costs will be directly dependent upon the amount by which Actual Fuel Cost exceeds Forecast Fuel Cost.  For example, if Actual Fuel Costs exceed the Forecast Fuel Costs by $1.0 million and Empire’s actual costs of off-system sales and fuel adders total $3.6 million, Empire would recover only $2.6 million ($3.6 million less $1.0 million) of those costs.

However, given the prevailing fuel and purchased power prices, the fact that the Company has locked in a substantial percentage of its future natural gas requirements at relatively low prices, and the fact that some 30% of the maximum effective period of the IEC has already elapsed, there appears to be little chance that the Company will experience a shortfall.  Indeed, the fact that the Agreement reflects Empire’s desire to reduce its IEC charges, effective as soon as possible, underscores the Company’s confidence that its Actual Fuel Cost for the period of the IEC will come in well below the Forecast Fuel Cost.  Thus, the Staff’s “error” in not including costs of off-system sales and fuel adders in the Base cost is quite likely to prove irrelevant to Empire’s ability to recover those costs.

In recognition of the very strong likelihood that it will recover the costs associated with the $3.6 million “error” that occurred in Case No. ER-2002-299, Empire has agreed (Paragraph 9 in the Agreement) that it will no longer assert that it has not had, or does not continue to have, that opportunity.  The Company has also agreed that it will not seek to recover any portion of the $3.6 million “error,” except as already provided for in the Fuel Stipulation And Agreement, as clarified in the Agreement in this case, ER-2002-1074.

The Company acknowledges that it will not receive any interim rate relief as a result of this Agreement (Paragraph 10 of the Agreement).  In this connection, the Staff would note that by entering into this Agreement, the Staff has not made any concessions regarding its position that the emergency standard is the appropriate standard to be used in interim rate cases.

9.
From the Staff’s discussions with Empire, the Staff received the impression that, to the Company, the heart of the negotiations had become a need to clarify some of the language in the existing Fuel Stipulation And Agreement, particularly as it pertains to the true-up audit and the calculation of a refund following the expiration of the IEC.  The Staff thought that it was appropriate to attempt to address this concern of the Company, given what had occurred and the uniqueness of the IEC effort that all parties had undertaken.  Accordingly, Paragraphs 4 and 5 of the Agreement specify in greater detail how actual fuel-related costs are to be treated for purposes of the true-up audit.  The Staff asserts that the details set forth in the clarifying language simply express what the Staff has always understood to be the manner in which the true-up process would operate.  From the Staff’s viewpoint, the Agreement in this case does not change, in any way, the manner in which the true-up would otherwise have been performed.
10.
As noted earlier, the Agreement also reflects Empire’s desire to effectuate a reduction in the amount it currently collects from its customers as a result of the IEC.
  Paragraph 7 of the Agreement states that the Company has entered into “relatively low-priced forward contracts and financial positions for a significant portion of its anticipated natural gas requirements.”  The result has been to reduce the risk of exposure to high-cost natural gas for both Empire and its customers.  The Staff supports the proposed reduction because it reduces the exposure of Empire’s customers to higher rates during the period of the IEC.  Furthermore, if, as expected, a substantial portion of the IEC will be refundable upon the expiration of the IEC, a reduction in charges at this time will allow customers to retain cash that otherwise would have to be initially paid to Empire, only to be refunded with interest at the conclusion of the IEC period.  The Staff would note that a decrease in the amount collected under the IEC will increase somewhat the Company’s risk of not fully recovering the $3.6 million “error.”  This matter  was fully discussed with the Company and its counsel, and Empire expressed the desire to go forward with the reduction.  The Staff concurs with the Company’s belief that the increased risk is not appreciable and therefore supports the proposed reduction in collections.

WHEREFORE, for the above-stated reasons, the Staff recommends that the Commission issue an order: a) approving the Unanimous Stipulation And Agreement Regarding “Error” In 

Case No. ER-2001-299 And An Immediate Reduction Of The Interim Energy Charge, which was filed in this case on May 14, 2002, and b) approving Rider CIEC, filed by Empire on May 15, 2002.
Respectfully submitted,
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� Upon discovering the error, Empire, on October 26, 2001, filed  proposed tariff sheets (Case No. ET-2002-210) designed to raise Empire’s current rates to a level sufficient to collect the disputed amount of the “error” on an annual basis.  On November 19, 2001, however, the Commission rejected the tariff sheets on the ground that, since Empire had not filed an application for rehearing, the Commission’s Report And Order in Case No. ER-2001-299 was final. 


� On May 14, 2002, Empire filed an Application For Rehearing of the Commission’s decision.  The Staff regards that filing as potentially confusing because Commission approval of the Agreement in the instant case resolves all issues related to the interim case, Case No. ER-2002-425.  (See Paragraph 11 of the Agreement.)


� Unanimous Stipulation And Agreement Regarding Fuel And Purchased Power Expense And Class Cost Of Service And Rate Design (“Fuel Stipulation And Agreement”), approved on September 20, 2001 in the Commission’s Report And Order in Case No. ER-2001-299.


� The reduction will be accomplished via “Rider CIEC,” (File No. 200200972) which Empire submitted for Commission approval on May 15, 2002, and which conforms with the illustrative Rider CIEC, attached to the Agreement.  
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