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JUDGE WOODRUFF: We're here today in File
Nunber ER 2018-0366, which is a Proceedi ng Under
Section 393.137 To Adjust The Electric Rates O The
Enpire District Electric Conpany. W' Il begin today
by taking entries of appearance beginning with Staff.

MR. THOWPSON:. Thank you, Judge. Kevin
Thonmpson for the Staff of the Mssouri Public Service
Comm ssion, Post Ofice Box 360, Jefferson City,
M ssouri 65102.

JUDGE WOODRUFF: And for the Ofice of
Publ i ¢ Counsel .

MR H WLLIAMS: Thank you, Judge.
Hanpton Wl lians and Nathan WIllians for the Ofice of
the Public Counsel, and ny information's been provided
to the court reporter.

JUDGE WOODRUFF:  Thank you. And for
Enpire.

M5. CARTER Diana Carter w th Brydon,
Swear engen and Engl and, 312 East Capitol Avenue,
Jefferson Gty, Mssouri for the Enpire District
El ectric Conpany.

JUDGE WOODRUFF:  Thank you. And for
MECG?

MR. WOODSMVALL: David Wodsnmal |l on behal f
of MECG

TI GER COURT REPORTI NG LLC
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JUDGE WOODRUFF: The other parties in the
case are Mssouri Joplin, Cty of Joplin, and Division
of Energy. All three have contacted ne and requested
to be -- |leave to be excused fromtoday' s hearing and
| wll grant that request.

We al so have a pending notion from Public
Counsel for leave to file their Corrected Direct
Testinony of John Riley. That was filed on July 17th.
Anyone object to that request? | see no indications
of opposition so it will be granted. And I assune

that would be a substitution of that testinony for the

previ ous --
MR N WLLIAMS: Yes.
JUDGE WOODRUFF: -- testinony from
M. Riley.
There was -- of course, there's also a

Motion to Dismss that was filed by Enpire that's been
t he subject of nunmerous pl eadi ngs back and forth. The
Commi ssion's not going to make a ruling on that from
the bench today. It wll be taken along with the rest
of the case.

There was a suggestion -- when this
heari ng was schedul ed, there was al so the idea that
there woul d be oral argunment on that notion. | don't

plan to make any separate oral argunent time for that.
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If you want to address it, address it in your opening
statement s.

Also, this is just alittle bit of a
hurri ed-up procedural schedule in that we didn't have
time for Rebuttal and Surrebuttal Testinony on all the
I ssues. As agreed by the parties, that will be --
there wll be an opportunity for live Rebuttal,
Surrebuttal Testinony.

Just procedurally, | would anticipate
t hat woul d be during what would normally be called
Direct of your witness when you present your pre-filed
testinony. Then you can go on forward and present
your Rebuttal Testinony if you' ve got Rebutta
Testinony to that witness. | believe there's one
Wi tness for Enpire who didn't do pre-filed testinony
so we'll just do himentirely |ive.

And | believe that's everything that's --
as far as pending notions. Let's go off the record
for a nonent and we'll mark testinony.

(Exhibits 1 through 5 were marked for
identification.)

JUDGE WOCDRUFF:  All right. Let's go
back on the record then and we're ready for opening
statenments. For opening we'll begin with Enpire.

M5. CARTER. Good norning. So as Judge

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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Whodruff noted just a mnute ago, there is a Mdtion to
Dismss or for Summary Determ nati on pendi ng before
the Conmi ssion that was filed by Enpire.

As detailed in that notion and the
initial and reply supporting suggestions, that notion
shoul d be granted in -- because the entirety of the
new statute, RSMo 393. 137, which was enacted by Senate
Bill 564, does not apply to Enpire. The Comm ssi on,
therefore, lacks authority or jurisdiction to proceed.

Subsection 1 of the statute provides that
the statute applies only to electrical corporations
that do not have a general rate proceedi ng pendi ng
before the Conmm ssion as of the |ater of February 1,
2018 or the effective date of this section of the
stat ute.

There are two material facts. Enpire was
t he subject of a general rate proceeding on June 1 and
the statute took effect on June 1. Only OPC responded
to the Motion for Summary Determ nation. OPC admtted
fact two and OPC did not present a genui ne dispute
regarding fact one. No party to the case asserted
that there were any additional material facts.

When the Conmission closed its initial
wor ki ng docket regarding the Tax Cuts and Jobs Act,

Staff filed a notion to open rate case and to require

TI GER COURT REPORTI NG LLC 12
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Conpany to show cause. The Conm ssion then issued its
order titled Order Opening Rate Case, Directing
Notice, Establishing Tinme to Intervene and Requiring
Conpany to Show Cause Wiy Its Rates Should Not be

Adj usted. That was in Case Nunber ER-2018-0228
captioned In the Matter of the Propriety of the Rate
Schedul es for Electric Service of the Enpire District
El ectric Conpany.

The order of the Conmm ssion opening that
rate case noted that Staff asked the Comm ssion quote,
To open a rate case because, quote, Enpire's existing
rate schedul es may no | onger be just and reasonabl e.

OPC, the only party again who responded
to the notion, their own argunent that 228 case is not
a general rate proceeding is that the Comm ssion did
not intend to consider all relevant factors in that
case. Essentially OPC s argunent is that the
Comm ssion intended to violate the statutory
requi renment that the Conm ssion consider all rel evant
factors in setting rates.

It's unreasonable for OPC to rely on an
antici pated unl awful action on the part of the
Commi ssion as a basis for denying that the 228 case is
not a general rate proceeding within the neaning of

t he new st at ut e.

TI GER COURT REPORTI NG LLC
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OPC al so contends that the 228 case was
closed prior to June 1, but that sinply doesn't match
with what actually happened. Staff filed w thdrawal
of the case, a dismssal, and then it withdrew its
di sm ssal the sane day. It also wasn't Staff's case
to dismss. It was a Commi ssion-initiated rate case.

Filings continued to be made in the case.
There was oral argunent held in the case before Judge
Wodruff with OPC present, and Judge Wodr uff
acknow edged at that oral argunent that the case was
open.

Two parties to this case argue that the
new statute applies to Enpire; OPC and MECG  No
testinony was filed by MECG and MECG doesn't have any
W tnesses to provide Rebuttal or Surrebuttal |ive
today. MECG s counsel, however, did file a detailed
position statenment advocating for action to be taken
under the new stat ute.

But M. Wodsmall, the counsel for MECG
had this to say previously about the 228 case: This
case, as applies to Enpire District, is a general rate
case. We have a general rate case here. So the
provi sions of Senate Bill 564 don't apply. So |
believe Staff had it right initially by dismssing

this case. Dismss this case. GCet rid of the genera

TI GER COURT REPORTI NG LLC 14
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rate case. That way, if you reflect the settlenent in
the Enpire wind case, you can still make the one-tine
change under Senate Bill 564, but right now, you've
really boxed yourself. There's a predicanent as it
applies to Enpire Electric.

| very nmuch agree with those statenents
of M. Whodsnall that were made in the argunent in the
228 case.

So with Enpire's notion pending, the
Comm ssion nay feel like you're faced with two
extremes; claw everything back to January 1 and nmake
det erm nati ons about excess ADI T now w t hout the
necessary information, or possibly do nothing.

But that's not what we have. If you
deci de that 393. 137 doesn't provide the Conm ssion
wi th any additional authority over Enpire, you still
have the 228 case, the Comm ssion-initiated rate case.
The tax stipulation that was executed by Enpire, Staff
and Joplin was filed in the 228 case and also this
case. The provisions of the stipulation provide a
fair and reasonable result for Enpire and its
cust oners.

Enpire's rates will be adjusted
prospectively with Cctober 1, 2018 as the effective

date of the 17,837,022 dollar annual rate reduction

TI GER COURT REPORTI NG LLC
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and all excess ADIT wll be tracked back to January 1,
2018, or technically Decenber 31, 2017, and deferred
to aregulatory liability account for consideration in
Enpire's next general rate case.

But even if the Conm ssion decides
393. 137 does apply to Enpire, approval of the tax
stipulation provisions is still the right result.
First, we have Enpire Wtnesses Charlotte North and
Steve Wllianms and Staff Wtness Mark O i gschl aeger
and they' Il explain why OPC s reconmendati ons
regardi ng excess ADIT sinply cannot be nade in this
case.

Then al so, OPC appears to be | ooking only
at subpart 3 of the new statute, but subpart 4
provi des the Comm ssion with discretion. Wen the new
statute was enacted -- enacted, it did not replace the
Commi ssion's discretion to be exercised in the setting
of just and reasonabl e rates.

If the Conmm ssion grants Enpire's notion,
either as dism ssal or for sunmary determ nati on,
approval and adoption of the provisions of the tax
stipulation would be an appropriate, |awful and reas--
excuse ne, and reasonable resolution of the 228 case,
the Commi ssion-initiated rate case.

But if the Conm ssion denies Enpire's

TI GER COURT REPORTI NG LLC 16
WAV TI GERCR. COM  573. 999. 2662



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

notion, subsection 4 of 393. 137 allows for approval
and adoption of the provisions of the tax stipulation
to be the appropriate, |lawful and reasonabl e
resolution of the 228 case and this case that we are
on here today.

Wth approval of the stip provisions,
only the rate design issue remains to be decided. And
Enpire is fine with the proposal of Staff that is in
Ms. Lange's Rebuttal Testinony.

Do you have any questions for nme? That
is all | had to start.

CHAl RVAN HALL: Good norning. Well, let
me start with what happened in 0228. 1Is it not true
that -- that after Staff filed its dismssal of that
case, that the Comm ssion issued an order?

M5. CARTER. Yes. The Comm ssion --

CHAI RVAN HALL: And -- and that order
acknow edged di sm ssal and closed the file; is that
correct?

M5. CARTER  Yes.

CHAI RMAN HALL: And has the Conmm ssion
I ssued any other order in that case?

M5. CARTER: There has not been a witten
order of the Commi ssion in the case.

CHAI RMAN HALL: Well, then why does it

TI GER COURT REPORTI NG LLC 17
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matter what other parties said and did? There's a
Comm ssion order closing the case. Isn't that all --
isn't that all that's relevant?

M5. CARTER. No. Not -- not in ny
opinion and | don't believe legally. It is common
practice here at the Conm ssion that any filing opens
a case. The case is open. It is open right now. You
show it as open on your records. It is an open
Commi ssion proceeding. And if you |look at the
Comm ssion's records, it was open on June 1st.

CHAI RMAN HALL: So there -- so can you
point -- can you show ne sone case |law that indicates
that the manner with which this Conmm ssion runs its
filing system supersedes an order of the Conm ssion?

M5. CARTER: C osing a case?

CHAl RVAN HALL: Correct.

M5. CARTER. No. | can't say that |I'm
aware of any time this situation has conme up such that
we woul d have case law on this point. | would like to
addr ess t hough whether or not that order of the
Conmmi ssion cl osing case could be effective to actually
cl ose the case.

CHAl RVAN HALL: Okay. | would be
intrigued to hear that discussion.

M5. CARTER. It was effective upon

TI GER COURT REPORTI NG LLC 18
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I ssuance with no fuse to allow Enpire to appeal that
dismssal. It was also issued with no opportunity for
Enpire to respond to Staff's notion. There's been no
opportunity yet to appeal that order because, again,
there was no opportunity to apply for rehearing on
that order. It would need to be a matter of

reconsi deration that then would be taken up on appeal
at the close of the entire case. Right now we can't
appeal that case because there is no final order

cl osing the docket.

CHAI RVAN HALL: O her than the one on
May 17t h.

M5. CARTER: Yes. And then the judge
conducted oral argunent in the case and said the case
was open. | don't -- | think honestly if we went to
the Court of Appeals, they would tell us we do not
have a final judgnment on which to appeal.

CHAI RVAN HALL: Well, we may find that
out .

M5. CARTER. W -- we may.

CHAI RVAN HALL: Yeah.

M5. CARTER. Also, and if we just want to
go with technicalities, which | think this would be at
this point, if we are | ooking at whether or not Staff

filing a voluntary dism ssal and then w thdraw ng that

TI GER COURT REPORTI NG LLC
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di sm ssal after the Comm ssion had recognized it and
then proceeding in the case, if we're going to the
technicality of whether or not that was a cl osed case,
even though right nowit remains open on the

Conmi ssion's records, then we need to al so | ook at
other -- Enpire's other rate case that was open on
June 1st.

CHAI RMAN HALL: Well, before doing that,
let's turn to the -- to the other issue as to whether
028 [sic] was, in fact, a general rate case because it
doesn't seemto nme like it was. It seens to ne that
all of the parties acknow edged that there was going
to be a single issue investigated.

In fact, didn't -- didn't -- in Staff's
notion didn't Staff specifically say that there are --
there are instances where single issue analysis is
appropriate and there would not be an all rel evant
factor analysis? Isn't that specifically what was
said in the notion opening up 0228?

M5. CARTER. | don't have Staff's notion
in front of me so | don't recall whether or not those
exact words were in there. Wat -- what | do knowis
their notion is to open, quote, a rate case, end
quote. They -- they asked to have a rate case opened.

And the Conmm ssion's order specifically states that it

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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is opening a rate case.

CHAI RMAN HALL: But aren't there --
aren't there lots of cases that are called rate cases
that are not the -- the typical all relevant factor
rate case?

M5. CARTER: Not that |I'm aware of

CHAI RVAN HALL: Not that you're aware of.

We'll have to do a little nore analysis of that.

M5. CARTER. |'mnot aware of us calling
themrate cases when -- when they're just about rates.
Like a tariff filing. | don't recall that being

called a rate case or an AAOfiling or a CCN
application. | have not -- I'mnot aware of that ever
being referred to as a rate case.

CHAI RMAN HALL: And then isn't there also
the -- the -- the argunent that even if -- even if SB
564 doesn't apply to Enpire, that the Comm ssion has
authority to look at this issue under its general
aut hority?

M5. CARTER: Most definitely. And that's
what we're asking you to do. You have the 228 case
there. Enpire has been asking basically since it
opened for the Comrission to use that rate case to
adj ust rates prospectively as a result of the Tax Cuts

and Jobs Act in 2017.

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

21



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

CHAl RVAN HALL: So then -- then -- then
in a nutshell are we here fighting about January 1 to
Cctober 1?7 Isn't that, in essence, what we're
fighting about?

M5. CARTER: That is certainly a big part

of it. There's also excess ADIT, which is 40 mllion
dollars in difference, | believe approximtely for the
cal cul ations and -- and nuch nore significantly in
terms of normalization violations and -- and all

things that M. Wllianms will explain to us |ater when
he is on the stand.

The two excess ADI T recommendati ons from
OPC just sinply cannot be accepted in this case. And
that is very significant and separate fromthe
cl aw back back to -- back to January 1 that OPC
reconmends.

CHAI RVAN HALL: How did the Anmeren
resol ution handl e that?

M5. CARTER:. It's ny understanding -- and
| was not in the Aneren case. |It's ny understanding
fromfilings that have been nade in this case, excuse
me, that Ameren went conpletely under the new statute
and subsection 3 of the new statute, which is what OPC
cont ends should be done here. Certainly as a | egal

argunent and factual, Enpire and Aneren are very

TI GER COURT REPORTI NG LLC
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different conpanies and in very different positions.

CHAI RMAN HALL: How so?

M5. CARTER: Excuse ne. In terns of size
and al so what was intended with the statute. 1'm
sorry. | find it a bit --

CHAI RVAN HALL: Well, so why -- why does
the size of the conpany matter in -- on -- on this
I ssue?

M5. CARTER: I n whether or not you can
absorb that change. It also has to do with planning.

CHAI RMAN HALL: But isn't the change --
isn't the anount of the change sonewhat comrensurate
with the size of the conpany?

M5. CARTER. Sonewhat, yes. Ameren was
planning for it and Enpire was not. | think nost of
us here today -- and again, this isn't evidence. This
is just argunment. Ameren wanted to nake the trade for
that legislation for Senate Bill 564.

CHAI RVAN HALL: But isn't that exactly
why there was additional |anguage put in the statute,
to allow for deferral for Enpire?

M5. CARTER. Possibly, yes. And that's
our alternative argunent in this case. |If the statute
applies, then you go to subsection 3 -- subsection --

excuse ne subsection 4, which does not match w th what

TI GER COURT REPORTI NG LLC
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OPC is recommending in this case.

CHAl RVAN HALL: Subsection 4 allows --

M5. CARTER. |I'msorry. W're pretending
I"'mnot sick. So this is not happening.

JUDGE WOCDRUFF: Go ahead and grab your
drink at the table, if you'd I|ike.

MR THOMPSON: This issue is really
affecting you.

M5. CARTER: |'ve been saying for about
four days nowit's an allergy. Sorry.

CHAl RVAN HALL: Well, | nmean, it was
certainly nmy understanding that | believe it was
subsection 4 was put in place in order to address sone
of Enpire's concerns. How does Section 4 work?

M5. CARTER. Ckay. That one is a little
different -- in fact, is quite a bit different from
subsection 3.

CHAl RVAN HALL: Actually before you do
that, could soneone get ne a copy of the bill or the
statute, whatever? Thank you.

MS. CARTER:  Subsection 3, which OPC has

focused on in this case, speaks in terns of a one-tine

adj ustnent and a deferral of all inpacts perhaps -- |
don't have the wording in front of me -- of the tax
act .

TI GER COURT REPORTI NG LLC
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Subsection 4 is quite different. It
presents, for good cause shown, a conplete alternative
to subsection 3. And dependi ng on whi ch paper copy
you're holding there, the bill originally had a
m stake and referred to subsection 2, but the actual
statute has corrected that to refer back to
subsection 3.

CHAI RVAN HALL: Ckay.

M5. CARTER. So subsection 4 is a
conplete alternative to subsection 3. [|f you' re under
4, you don't even look at 3. And if there is good
cause shown and the statute applies, you can go under
subsection 4, which allows the Conm ssion discretion
then to defer, in whole or in part, the effects of the
act until -- and this is quite significant -- the
utility's next rate case.

CHAI RVAN HALL: Yeah. And let nme -- |

nean, the way | interpreted that was that it -- you
would -- you would -- you could put all -- you could
put -- you could put the one-tine rate change and

deferral in whole or in part into a regulatory asset.

So you would still be going back to
January 1, but you wouldn't -- but you would -- you
could put any portion of that into an -- into a

regul atory asset at the next rate case for application

TI GER COURT REPORTI NG LLC
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inrates in the next rate case. |Is that -- is that
not an accurate interpretation of the statute?

M5. CARTER: That is not ny
interpretation of the statute and that is not how we
read it or believed it was intended.

CHAI RVAN HALL: GCkay. So what is your
interpretation of the statute then?

M5. CARTER. That the reason for the
di fference between conparing with until the date of
the one-tine adjustnent, which is subsection 3, and
then the deferral in subsection 4 is until the
electric utility's next rate case.

The distinction there is between in
subpart 3 they're | ooking at the deferral of the stub
peri od between January 1, 2018 and whenever the
one-tinme adjustnent is nade, but in -- excuse ne,
under subpart 4 we're dealing with excess ADIT.
Enpire, unlike Anmeren, cannot divide excess ADIT into
the protected bucket as of right now

CHAI RMAN HALL: GCkay. But in terns of
the January 1 to October 1 anpunts, the -- the -- the
35 to 22, 21, that amount under this section could be
put into a regulatory asset for -- for -- for

application in rates in the next general rate case?

M5. CARTER: | don't believe subsection 4
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is contenplating any sort of one-tinme adjustnent. And
that's why M. Wodsmall, | believe, may have said
what he said about |osing the opportunity to nmake that
one-tinme adjustnent for Enpire.

Enpire is offering up the one-tine
adj ust nent and believes that should be done in the 228
Commi ssion-initiated rate case. Enpire wants to nmake
that goi ng-forward adjustnent to nmake their rates in
line with what should be going forward because of the
Tax Cuts and Jobs Act.

Subsection 4 of the statute | believe is
about deferral of excess ADIT back to -- we all keep
saying January 1, 2018. I'mtold that is not tech--
technically accurate from an accounting standpoi nt
because it's at the close of 2017 that you actually
have to go back to for excess ADIT.

And the fact that Enpire is offering up
this one-tine adjustnent, is offering up a rate change
nost certainly constitutes the good cause to go under
subsection 4, if the Comm ssion w shes to proceed that
way and deny Enpire's notion. If you want to resol ve
the tax issues in this docket as opposed to 228,
Enpire offering up the one-tinme adjustnent is nost
certainly sufficient good cause for the only action to

be a deferral of excess ADI T under subsection 4.
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You then get -- custoners then get the
one-tine adjustnment going forward and a conplete
return of all excess ADIT.

CHAI RMAN HALL: So you believe Section 4
only -- only refers to ADI T?

M5. CARTER: It doesn't expressly say
t hat, no.

CHAI RMAN HALL: But that's your
interpretation of it?

M5. CARTER:. That's how it nmakes sense.
It never refers to a one-tine adjustnent and speaks
for the deferral period going until the next general
rate case as opposed to the | anguage used in
subsection 3.

CHAl RVAN HALL: Ckay.

M5. CARTER. | will conpletely admt that
it is an oddly worded statute. For exanple, they
speak in terns only of regqulatory assets being
created. And everyone here wll tell us you' d have to
create a regulatory liability if you want anything to
be done, but yet they never authorize that.

CHAI RMAN HALL: There were a | ot of
| awyers | ooking at this during the process.

M5. CARTER. | was not one of them

CHAI RMAN HALL: Do -- do you believe that
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there are factual issues in dispute or relevant to --
ot her than your Mdtion to Dismss, putting that aside
for a nonent, are there -- are there factual 1 ssues
that need to be resolved in order to resolve this case
or is it really just policy issues that need to be
resol ved?

M5. CARTER: Excess ADIT is very fact
dependent. So if the Conm ssion wants to take action
on excess ADIT in this case, other than goi ng under
subsection 4 and just deferring it for consideration
in the next rate case, yes, there -- there's
significant facts that need to be presented regarding
whet her or not that is possible and those
cal culations. And there's -- we're mles apart.

CHAI RMAN HALL: Al right. Thank you.

M5. CARTER: Thank you.

JUDGE WOCDRUFF:  Thank you. And openi ng
for Staff.

MR, THOMPSON: Thank you, Judge. My it
pl ease the Conmi ssion. Staff is here in the sonewhat
unusual position of finding itself in alignnment with
t he Conpany on each of the issues. W have two
wi t nesses that have provided pre-filed testinony
today, Mark A igschl aeger and Sarah Lange. W al so

have Natelle D etrich available to answer questions if
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you happen to have any questions that fall within her
speci al know edge of expertise. Thank you.

You see | didn't sit down.

CHAI RVAN HALL: Do you agree that
Section 4 of the statute only relates to AD T?

MR THOWSON: No, | don't.

CHAI RMAN HALL: Can you explain to ne
what you think it does?

MR, THOWSON: Well, here in M ssouri
we're a plain |anguage state. And the plain | anguage
of this statute says that as an alternative to a
one-tinme change in deferral under subsection 3, as an
alternative to that, you can instead allow a deferral
in whole or in part of such federal act's financi al
I npacts. So whatever the federal act's financial
i npacts are, that's what you can allow a deferral of
in whole or in part. So | don't think it's just ADIT.

CHAI RMAN HALL: So you're -- so Staff's
pos-- interpretation of Section 4 was closer to ny
i nterpretation?

MR, THOMPSON:. That's correct.

CHAI RMAN HALL: So you believe that it
gi ves the Comm ssion discretion to put that portion of
the inpact of the tax cut into rates inmediately and

the remainder to defer as a regulatory asset for the
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next rate case?

MR, THOMPSON:. Yes, sir.

CHAI RVAN HALL: Is there anything else in
the -- in the statute that would conflict wth that
fromyour --

MR THOWSON: No, | don't think so. In
subsection 4 where it tal ks about a deferral in whole
or in part, naturally you have to consider, well, if
you only defer part of the inpact, what happens to the
rest of the inpact? And | think the answer is that
the rest of the inpact is applied i nmediately.

CHAI RMAN HALL: So Staff -- Staff filed a
Notice of Dismssal or filed a dismssal of the -- of
the 0228 case on May 16th or 17th; is that correct?

MR, THOWPSON: Yes, sir.

CHAI RVAN HALL: And Ms. Carter --

Ms. Carter makes an interesting point that that really
wasn't Staff's case to dismss. How do you respond to
t hat ?

MR THOWSON: Well, | think she's
absolutely right. The Staff noved the Conm ssion to
open a rate case to consider the continued propriety
of the rates of Enpire District Electric Conpany. The
Commi ssion, in response, did so and issued a show

cause order, as Staff had requested. So certainly it

TI GER COURT REPORTI NG LLC 31
WAV TI GERCR. COM  573. 999. 2662



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

was the Conmm ssion's case.

CHAI RMAN HALL: So when -- so when Staff
filed its dismssal, that essentially, for all intents
and purposes, was a Mdtion to Dismss as opposed to --

MR, THOWPSON: Yes, sir.

CHAI RMAN HALL: -- to an actual
di sm ssal ?

MR. THOMPSON.  Yes, sir.

CHAI RVAN HALL: So then -- then when the
Commi ssion filed its -- or issued its Notice of
Di sm ssal, was that essentially an order closing the
case?

MR, THOMPSON. | think it was a notice,
just like it said it was. Should it have been an
order? | think I would say it probably shoul d have
been an order rather than a notice. Because if it
wasn't Staff's case to dismiss, then the appropriate
response by the Conmi ssion would be an order granting
Staff's Motion to D sm ss.

CHAI RMAN HALL: Is that dispositive, the
word "notice" as opposed to "order" fromStaff's
per spective?

MR, THOMPSON: It's not dispositive, but
it's an indication. It's -- it's one of several

pi eces of evidence or indications that you woul d
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consi der in deciding what happened and what the nature
of that case was and what the nature of the action the
Commi ssion took in response to Staff's notion was.

CHAI RMAN HALL: Is it relevant that the
notice was -- was effective imediately as opposed to
providing tine for a notion for reconsideration?

MR, THOMPSON: | believe it was.

CHAI RVAN HALL: So what is the effect of
that from-- from Staff's perspective?

MR, THOMPSON. It is possible that the
conpany could go to the Court of Appeals and get a
wit requiring the Conm ssion to reopen the case, as
M. MIls did in a previous event sone years ago where
an order -- in that case an order was issued with a
very short period of tinme between the tinme of issuance
and the effective date.

And M. MIIls, then the Public Counsel,
argued successfully that his right to have a due
opportunity to review the decision and pursue an
application for rehearing had been deni ed.

CHAI RMAN HALL: Wi ch woul d have the
effect of making the case open on June 1, the
effective date of 5647

MR. THOMPSON:. | believe it would have
that effect.
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CHAI RVAN HALL: What is Staff's position
as to whether or not 0228 was a general rate
proceedi ng?

MR, THOMPSON:. | believe it was and is a
general rate proceeding given the nature of Staff's
notion requesting that it be opened to consider the
propriety of rates and the Conm ssion's order doing
just -- establishing a docket to do just that.

And if | could explain, a general rate
case is not a rate case where all relevant factors are
considered. A general rate case is a rate case in
which the rates charged to each class of custoner is
adjusted. The factors that are considered in a rate
case depend on many circumnstances.

That's why the | anguage is all rel evant
factors. Sonetinmes there's a lot of factors that are
relevant. Sonetines, as in the case of Hot el
Continental that Staff pointed to in its notion,
there's only one factor that's relevant. That doesn't
change whether it's a general rate case or not.
Ceneral rate case has to do with the change of rates
for all classes of custoner.

CHAI RVAN HALL: Didn't the notion filed
by Staff requesting that the case be open specifically

say that it was not an all relevant factor general
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rate proceeding, that there were tinmes when single
I ssues could be explored outside of a general rate
case? Isn't there |anguage to that effect in your
noti on?

MR, THOMPSON:. Absolutely there is. And
the reason is, is that Staff -- Staff was interested
in getting the benefit of the tax rate reduction to
custonmers as quickly as possible. And it appeared to
me then, and, frankly, continues to appear to ne now,
that the quickest way to do that would be to foll ow
the lines of the Hotel Continental decision, which was
t horoughly discussed in Uility Consuners' case, UCCM
that we all consider the gospel distinguished, but not
overturned, not overruled. So the Hotel Continental
class of action is still available in an appropriate
ci rcunst ance.

When you're calculating rates and you
establish the revenue requirenent, the very |ast step
in establishing the revenue requirenent is to gross it
up for taxes. That is to nultiple that nunber by a
factor that will then include in it the anount of
addi ti onal noney that has to be collected from
ratepayers in order to pay for the tax liability.

So that's the very last step, multiply the revenue

requi rement figure by a factor.
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So fromthe point of view of Hote
Continental in which a gross receipts tax rate had
changed, to ne it seens very applicable. You sinply
gross the revenue requirenent back down and then
multiple it by a new gross-up factor reflecting the
reduced tax rate and you have a difference. And that
difference then is the anobunt that goes back to the
rat epayers.

Now - -

CHAI RMAN HALL: Goi ng forward?

MR, THOMPSON: On a prospective basis,
that's right. And -- and | have told you previously
that | have serious questions as to the
constitutionality of requiring any of these conpanies
to unwillingly surrender what they have coll ected
during the so-called stub period. There are severa
M ssouri Supreme Court decisions, including UCCM that
say it can't be done. And | continue to believe that
a Court of Appeals would | ook at those deci sions
saying -- and sinply say, yep, can't be done.

CHAI RVAN HALL: Unl ess 564 applies to
Enpire. Because there isn't it very crystal clear
that we could do that?

MR. THOMPSON:. That's what the statute

says. But statutes have crashed on the rocks of due
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process before.
CHAI RMAN HALL: You think that even if
564 applies to Enpire, that there is a due process

claimthat Jan. 1 to Cctober 1st i s untouchabl e?

MR, THOWSON: | believe that to be true.

CHAl RVAN HALL: GCkay. Thank you.

MR, THOMPSON: Thank you.

JUDGE WOCDRUFF:  All right. Let's nove
over to MECG

MR. WOODSMALL: Good norning. David

Wodsmal | on behalf of M dwest Energy Consuners G oup.

Through this opening statenent |'mhoping to
acconplish a couple things. First, I'mhoping to
provi de sone background on the dispute being heard
today. | will address the requirenents of Section
393. 137, also known as part of SB 564, and Enpire's
argunent that these provisions do not apply to it.
Second, | will provide a summary of
MECG s positions in this case. | wll discuss the
various benefits associated with tax reformthat
shoul d fl ow back to custoners and | w |l address the
appropriate allocation of those benefits to custoner
cl asses and the nethod that the rates should be
designed in order to inplenent each class's rate

reducti on.
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As nost of you know, the issue of utility

regul ation was a closely watched issue in the General

Assenbly this year. Initially Enpire sought, within
the context of Senate Bill 642, to inplenent a revenue
stabilization nechanism Prior to that bill being

heard by the Senate, it was rolled into SB 564 and was
consi dered al ongsi de the Pl SA proposal of Anmeren and
KCP&L.

Utimately SB 564 was enacted by the
CGeneral Assenbly. As passed, utilities received their
regul atory reforns that they wanted. The quid pro quo
for this regulatory change was that the utilities had
to return all aspects of tax benefit associated with
t he enactnment of the Tax Cuts and Jobs Act.

Utimtely SB 564 was signed by the
Governor on June 1. As a result of the energency
cl ause attached to that bill, the tax provision becane
effective on Jul-- on June 1. Amazingly, less than
three weeks after getting the benefits that it wanted
fromthe legislation, Enpire was here trying to renege
on the deal and take back the quid pro quo.

After securing the authorization for the
desired revenue stabilization nmechani sm three weeks
| ater, Enpire noved on and tried to elimnate the tax

benefits that was the quid pro quo in the deal.
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Specifically, after the Comm ssion opened this docket,
Enmpire filed a Motion to D smss, which would have
elimnated any mandate that it return the tax savings
to custoners.

Utimately Enpire has executed a
stipulation which would return sonme benefits to
ratepayers. Noticeably, however, that stipul ation
allows Enpire to pocket a | arge amount of the benefits
for itself. As such, the stipulation is in direct
violation of SB 564. This stip-- stipulation deviates
fromthe dictates of SB 564 in several ways.

First, the return on any benefits are
del ayed fromthe mandate -- mandated deadli ne
contained in SB 564; that is, SB 564 said that you had
90 days from June 1, so August 30th. The stipulation
allows themto not nake a change until COctober 1. So
that's in -- that's in contravention of the statute.

Second, contrary to SB 564, the
stipulation allows Enpire to keep all tax benefits for
the period of January 1 through Septenber 30t h.

Finally, the stipulation allows Enpire to
defer the return of excess accunul ated deferred i ncone
taxes. By failing to require the return of this noney
to ratepayers, the stipulation effectively provides

Enpire a tax-free loan fromits ratepayers w thout any
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conpensation or interest.

So how is Enpire effectuating this
bl atant violation of SB 564? The effective provision
in SB 564, as | nentioned, is Section 393.137. That
provi sion provides the Commi ssion with the authority
to order a single issue reduction in a utility's rates
to account for the reduction in the federal corporate
I ncone tax rate.

Recogni zing that KCPL and GMO had fil ed
rate cases on January 30th, 2018, which would al so
effectuate the return of these tax benefits, the
statute auth-- the statute provided authority to order
a single issue reduction in rates only applies to
utilities that did not have, quote, a general rate
proceedi ng, unquote, pending on February 1st -- or on
June 1st when the |egislation was signed.

Once the bill canme law and it had secured
the benefits sought in the legislation, Enpire
I mredi atel y began to maneuver and schene so they did
not have to return these benefits to its custoners.

Specifically, like KCP&L and GMO, Enpire
argued that it had a general rate proceedi ng pendi ng.
Not only did it argue that it had one, Enpire now
argues that it had two general rate proceedi ngs

pendi ng before the Conm ssi on.
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So let's tal k about those two cases.
First, Enpire argues that Case Nunmber ER-2018-0228
was, quote, a general rate proceeding wthin the
meani ng of the statute. Enpire's reliance on that
case as a general rate proceeding is msplaced. As
OPC has pointed out repeatedly, general rate
proceeding is a phrase that has been defined in
certain PSC regul ati ons.

Recogni zi ng that the General Assenbly
chose to use this exact termthat has already been
defined, it is likely that they used that term
consistent with the Comm ssion's existing definition.
So what is that definition? The definition routinely
used by the Comm ssion is that, quote, General rate
proceedi ng neans a general rate increase proceeding or
conpl ai nt proceedi ng before the Conm ssion in which
all relevant factors that nmay affect the cost or rates
and charge of the electric utility are considered by
the Conm ssion, end quote. All relevant factors are
consi der ed.

JUDGE WOCDRUFF: What's the citation for
t hat ?

MR, WOODSMALL: That -- | can get it for
you. It's in Public Counsel's responses and it cites

to the FAC stat-- regul ations.
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JUDGE WOCDRUFF:  Ckay. Thank you.

MR, WOODSMALL: G ven the statutory
limtations for filing a general rate proceeding, that
case can only be created by a utility application or
tariffs or through a conpl aint proceeding. Certainly
Staff's initiating pleading in 390-- or in
ER- 2018- 0228 did not neet any of these statutory
mechani sns.

Furthernore, Staff's pleading itself did
not contenplate a, quote, Al relevant factors review
required to initiate general rate proceeding. In
fact, Staff's initiating pleading in that case, as
wel |l as the Comm ssion's subsequent order, clearly
i ndi cates that the case was never contenplated to be
an all relevant factors review but a single issue
revi ew.

That fact is also denonstrated by the
fact that Staff never staffed the case with any
auditors, financial analysts or engineers to conduct
the all relevant factors review Furthernore, Staff
never issued a single Data Request in those cases
necessary to conduct an all relevant factors review

Clearly then, recognizing that
ER- 2018- 0228 was not an all relevant factors review,

it could not be a general rate proceeding within the
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definition of SB 564. Not only was ER-2018-0228 not
an all relevant factors review such that it becane a
general rate proceeding, it also wasn't pendi ng before
the Commi ssion on June 1, 2018.

Much as it had in a simlar Anmeren
docket, Staff had noved to dism ss that docket on
May 17th. |Immediately after it voluntarily noved to
di sm ss that docket, the Comm ssion issued its notice
acknow edgi ng the voluntarily dism ssal.

Suddenly, w thout any explanation, Staff
reversed itself and tried to dismss its dismssal,
but the Comm ssion never acknow edged that. The
Conmm ssi on never took any step. |If Staff wanted to do
that, what it properly should have done was file it in
a new case. Therefore, ER-2018-0228 was not a genera
rate proceedi ng.

Now, there's been sonme questions as to
whet her the fact that the Conm ssion nade it effective
on issuance. | don't believe that's a problem
Certainly in rate cases, you have that problem because
you' re deciding parties' rights.

This was a case that the Conm ssion
initiated. That -- the Conm ssion had the right to
dism ss that case. In fact, the Conm ssion's

di sm ssal was |argely consistent with the actions that
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Enpire actually requested in its responses in that
case. So | don't believe the fact that you
di smssed -- you dismssed it without allow ng any
time for an application for rehearing is problematic.

Therefore, given that ER-2000--
ER- 2018- 0228 was not an all relevant factors review
and was not pendi ng on June 1st, 2018, | don't believe
that that case is a general rate proceeding within the
nmeani ng of 393. 137.

The other case that Enpire argu-- this is
an interesting part and counsel didn't tal k about
this, but it's in their testinony and their pleadings.
The other case that Enpire argues was a general rate
proceedi ng that was pendi ng before the Conmm ssion on
June 1st, 2018 was Case Nunber ER-2016-0023. That was
Enpire's | ast general rate proceeding.

In that case, the Conm ssion approved
Enpire's rate schedul es on Septenber 6th, 2018. It
appears, however, that the case renai ned open in order
to consider Enpire's conpliance in inplenenting the
PAYS program Tariffs approved, no one filed an
appeal. There were sone conpliance matters in the
case and it stayed open. Nevertheless, the fact that
the case remai ned open to consider conpliance did not

mean that it was still a general rate proceedi ng.
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Those matters had been conpl eted on Septenber 6th,
2016.

|f the Conm ssion believes, however --
this is inmportant. |[If the Conm ssion chooses to
bel i eve that ER-2016-0023 is a general rate
proceedi ng, then the custoners neverthel ess believe
t he Conm ssion can follow the clear goal of the
| egislation in that case.

| f Case Nunber ER-2016-0023 is a general
rate proceeding for Enpire's purpose of avoiding the
statute, why can't it be the vehicle for you to return
the tax benefits? They're saying it's a general rate
proceeding. Use that case. Tell themto imedi ately
fl ow back the benefits in that case. Al rel evant
factors review, that's what they told you you needed
to doit. They say it's a general rate case. |If
they're trying to use that to avoid the statute, then
use that to give back the tax benefits.

This is a classic case of what is good
for the goose is also good for the gander. |If
ER- 2016- 0023 is a general rate proceeding, then just
i ke the pending KCP&L and GMO rate cases, it provides
the exact vehicle necessary to return tax benefits to
cust oners.

Ei ther Enpire should return the tax
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benefits through the single issue nechani sm contai ned
in SB 564 or it should return themthrough the genera
rate proceeding that Enpire clains was pending in

ER- 2016- 0023.

Now, I will candidly --

CHAI RMVAN HALL: [|'msorry. | want to
interrupt just for a second. M. Thonpson, could you
respond to that?

MR, THOMPSON. Respond to his invitation
that you use the 0023 case as the vehicle?

CHAl RVAN HALL: 0023, yeah. Then I'm
going to ask Ms. Carter to respond as well.

MR, THOWMPSON: | would -- | would prefer
you use the 0228 case as the vehicle. | think --

CHAI RMAN HALL: Well, putting -- putting

preferences aside, is he -- is he right that if that
case is, in fact, still open, that it does provide a
vehi cl e?

MR. THOWSON: | don't believe it does.

The reason is, is that the work of determ ning the

prospective revenue requirenent and distributing that

in rates, developing tariffs to charge the various

cl asses those rates, that work has all been done.
CHAI RVAN HALL: But isn't -- isn't that

just a factor that we should take into account when
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det erm ni ng whether or not that case is open? And
it -- if it's open, it's open; if it's not, it's not.

MR THOMPSON: It is open. But cases
change during the course of their life, particularly
rate cases. For exanple, the -- the traditional file
and suspend case is an uncontested case when it's
originally filed. It becones a contested case when
it's -- the tariffs are suspended. And then after the
tariffs are rejected and the conpany is directed to
file conpliance tariffs, it's a non-contested case
again. So cases change as they progress through their
life.

Personally | do not believe that the 0023
case is the appropriate vehicle. The reason is, if
you do have to do an all relevant factors
determ nation, |eaving aside ny Hotel Continental
argunent, then the information in that case is now
stale. You would have to collect newinformation in
order to determ ne what those factors are.

CHAl RVAN HALL: But under -- but under
Hotel Continental, couldn't we sinply do exactly what

he descri bed a nonent -- nonent ago, take --
MR, THOMPSON:. Yes. Yes, you coul d.
CHAI RMAN HALL: -- take the revenue

requi rement and apply the new tax rate?
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MR THOMPSON: Yes, sir, you could.

CHAl RVAN HALL: But you'd say only going
forward, not going backwards?

MR, THOWPSON: Yes, sir.

CHAl RVAN HALL: Ms. Carter?

M5. CARTER | would love a turn. Thank
you.

CHAI RMAN HALL: And |I'm sorry, Counsel,
for interrupting.

MR. WOODSMALL: No, that's fine. |
assunme |'mgoing to get to rebut themhere in a
second.

M5. CARTER. | would just |like to point
out a couple things so we're all on the sane page
factually. The 0023 case, the 2016 rate case wasn't
open all of the tinme. It didn't remain open from when
the tariffs were done in that case.

Enpire nade a filing regarding its PAYS
study in that docket nunber pursuant to the
resolution -- the initial resolution of that rate case
and that automatically reopened the case. Per
Conmmi ssion procedure, when a filing was nmade in the
docket, it reopened the case. And that was on -- |
believe | nmade that filing on May 31st of 2013, the
PAYS st udy.
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The Comm ssion then issued its order

closing case in the 223 case on June 14, 2018 stating

that since Enpire does not request any action fromthe

Comm ssion, the Commission will close this genera
rate case.

So it was open on June 1st, but then it
was cl osed by Comm ssion order on June 14t h.

CHAl RVAN HALL: Was that -- was that
Comm ssion order effective imedi ately?

M5. CARTER: | assune so.

CHAI RVAN HALL: And so there was no
chance for Mtion for Reconsideration of that order?

M5. CARTER:. That is correct. In this
case --

CHAI RMAN HALL: And so a -- so a wit
could be filed to reopen that case?

M5. CARTER: | believe quite
di stinguishable in that no relief was being requested
in that case at that tine and it's custonmary for the
notice clo-- closing case to be issued, there was
not hi ng pending in the case. But -- but yes, if we
want to go through all that, we can. That's the
di stinction there.

| woul d say though what M. Wodsnal

said about -- all of his argunents about you shoul d
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use the 2016 rate case to reflect a change, that is
exactly what Enpire is asking the Conm ssion to do
with the Comm ssion-initiated rate case. That -- that
Is Enpire's ask in this case is for you to use the
rate case you opened to effectuate a change effective
Cctober 1st in Enpire's rates.

CHAI RMAN HALL: Ckay. Thank you.

MR, WOODSMALL: So a coupl e points.
Enpire wants to say the case was closed. So it wasn't
open and then reopened later. That's exactly the
situation we had in 0228. It was closed by the
Comm ssion, it remained cl osed and sonehow opened
| ater. But on June 1st, it was closed. M ght have
reopened at sone point later, but on June 1st the case
was cl osed.

Finally, the Conm ssioner is right on
point. The order, just like here, was effective on
I ssuance. So they seemto want to pick and choose
whi ch argunents they apply to whi chever case, but |
agree. 2016-0223 is not the best way to do this. But
they want to point to that as a case that was open.
And if it was a general rate proceeding, then it
provi des a vehicle for these changes.

Goi ng back, | will candidly admt that |

made m sstatenents in the Conm ssion's oral argunent
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on May 24th, 2018. | chalk those up to several
things. First, SB 564 had not yet been enacted. W
were guessing as to what the final version of the bil
woul d | ook |ike, what the | anguage would be and so |
made statenents based upon ny understanding at the
tinme.

The oral argunent focused on the
Conmmi ssion's existing authority and | negligently --
"Il give it to you, | negligently allowed nmyself to
di scuss pending | egislation before it had even been
voted out of the General Assenbly.

Secondly, | had not fully conducted
research as to the scope of the Conm ssion's
definition of, quote, a general rate proceeding. M
comments in response to those nmade by others were
m si nfornmed and were not consistent with the
Comm ssion's regul ati ons.

Finally, ny goals were made with the goa
of getting the Comm ssion to approve the non-unani nous
stip in the wind case. As such, they were focused on
ot her goals. The Conm ssion's now rejected or not
approved that stipulation, so we're here today trying
to get the tax benefits.

CHAl RMAN HALL: Counsel, | have a

question. How does the non-unani nous stipulation in
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this case conpare to the non-unani nous stipulation in
the custoner savings plan case?

MR, WOODSMALL: It -- it is identica
with two changes -- or a couple changes, if you will.
There are sone signatories mssing fromit, but the
provi sions are identical except for one thing. And I
believe this was an oversi ght.

There are three parts to any rate case;
revenue requirenent, revenue allocation, rate design.
The ori gi nal non-unani nous stipulation in the w nd
case had all three conponents. Sonehow in this case,
it -- no, I'msorry, the stipulation in the wind case
had both a revenue requirenent conponent and a revenue
al | ocati on conponent.

| believe the parties indicated an
intention for this one to be identical but sonmehow it
| eft out the revenue allocation conponent. And |I'm
going to ask sone questions later. But as far as the
revenue requirenment, it's identical.

CHAI RMAN HALL: Wy did you -- you
were -- you were a signatory in the custoner savings
pl an.

MR, WOODSMALL:  Uh- huh.

CHAI RMAN HALL: GCkay. Wiy -- why was it

appropriate in that case but not this one?
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MR. WOCDSMALL: The biggest reason is
that | was opposing 564 in the CGeneral Assenbly. And
if I was successful there in preventing it from being
enacted, then 393. 137 woul d have never been in place.
In which case how do | get the tax benefits from
Enmpire? So | was wlling to do that then because
393.137 wasn't in effect.

The Comm ssion didn't approve the
stipulation. Al bets are off. Now | need to take
advant age of the benefits in 564. So it's just the
timng and the intervening events.

Getting to the Chairman's questions
before, it is ny belief and Public Counsel's belief
fromtheir pleadings that a general rate proceeding
isn't the sanme thing as a rate case. If you wll, a
general rate proceeding is a subset of a rate case.
You have rate cases that aren't general rate
pr oceedi ngs.

For instance, a fuel adjustnent clause
change. It changes rates, but not a general rate
proceeding. MEEIA |SRS, RESRAM all affect rates but
aren't general rate proceedings. So when the
Comm ssi on opens a docket for a rate case, it didn't
say, W're opening a general rate proceeding.

W' re opening a rate case. Not a rel--
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all relevant factors review So it's not within the
scope. By say-- by calling it a rate case, | don't
beli eve the Comm ssion was trying to nake it equate to
all general -- a general rate proceeding wthin the
nmeani ng of 564.

CHAl RVAN HALL: Let ne stop you again for
a second. |Is there anything in statute that defines
general rate proceedi ng?

MR. WOODSMALL: | don't believe so.

CHAI RVAN HALL: So where the Ceneral
Assenbly used that |anguage in 564, it -- it used that
termfor the first tinme?

MR, WOODSMALL: No. | took your question
to nmean is there anything in statute that defines
general rate proceeding. They use that --

CHAI RMAN HALL: That was ny question,
but --

MR, WOCDSMALL: Ckay.

CHAI RMAN HALL: -- but your -- your
answer here | think is what | was | ooking for.

MR, WOCDSMALL: They have used the phrase
"general rate proceedi ng" other places in the statute,
including the FAC and | don't --

MR H WLLIAMS: 386. 266

MR. WOODSMALL: Yeah, 386.266, which is
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the FAC statute. And | don't know if they've used it
any place else, but certainly in the FAC statute they
use the exact phrase "general rate proceeding."” No
definition.

They give the Commission in that case
authority to define and do a rul emaking to inpl enent
the terns of the FAC. And that's when the Comm ssi on,
using that authority, included the phrase "all
rel evant factors.” So | don't believe there's a
definition anywhere, but the Comm ssion has used that
phrase ot her places.

There was a questi on about what
Section 4 -- subsection 4 does allow. | agree with
Staff, | agree with the Chairnman that subsection 4
does allow for a deferral. But it's inportant that it
allows for a deferral for good cause shown. W have
yet to see what the good cause shown is. And -- and
I"'mwilling to consider that, if | can see the good
cause shown.

The other part is subsection 4 --

CHAI RVAN HALL: [|'msorry. Could good
cause be the effect -- the financial effect on -- on
the utility?

MR, WOODSMALL: Absolutely. |If there is

sonething out there -- it's fact dependent. |If
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there's sonething out there that Enpire cones forward
and says, We do not have the cash flow necessary to
return this noney now, | believe that's a good cause
shown. But in that situation they don't get to keep
it. They defer it to a future tinme period.

And it also allows for deferral in whole
or in part. So you could give the prospective effect
to custoners now, as Staff said, but defer the stub
period Sept-- or January 1 through August 30th, defer
that, defer the ADIT as they want to do in the
stipulation. But it has to be for good cause shown
and they haven't done that. And it has to preserve
all the benefits to give back to custoners at sone
point in the future.

So now that |'m done discussing the
applicability of SB 564, | want to tal k about ny
positions in this case. MCG s positions; |'mjust
their lawer. | need to go back. |1'msorry.

They say now in response to OPC s
testinony, they -- they nmake the conment in their

openi ng statenent that they can't quantify and

segregate the excess ADIT. That's interesting because

in their pleading on March 19th, 2018, Enpire said
t hey coul d.

The directive fromthe Conm ssi on:
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Enpire shall quantify and track all inpacts of the Tax
Cuts and Jobs Act of 2017 potentially affecting

el ectric service rates from January 1, 2018 going
forward

Enpire's response, quote, EDE has the
ability to evaluate, quantify and cal cul ate the
I npacts of the act potentially affecting the Conpany's
cost - of - servi ce.

They said they could do it on March 19t h.
Now i n response to Public Counsel, they say they can't
segregate the ADI T bal ances. So sonething's wong
t here.

So our positions in this case. SB 564
contenplates the return to ratepayers of all benefits
associ ated with the enactnent of the Tax Cuts and Jobs
Act. These benefits take three forns. First there
are the direct benefits associated with reducing the
i ncone tax from 35 percent to 21 percent.

Second, there are the nore indirect
benefits associated with the fact that the val uation
of accunul ated deferred incone taxes are suddenly
overstated and need to be restated at the 21 percent
incone tax rate. And | can explain to you ADIT, but |
don't think it's necessary at this point.

Finally, recognizing that this could not
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be done coincident with the inplenentation of the Tax
Cut and Jobs Act on January 1, SB 564 specifically
contenpl ates the return of benefits that occur between
January 1, 2018 and when the Comm ssion gets rates
changed, the stub period.

Tal ki ng about each of those separately,

t he non-unani nous stipulation properly quantifies the
first bucket. The prospective effect of decreasing
from35 percent to 21 percent, M. digschl aeger

di scusses that. |It's roughly 17.5 mllion. That's
the prospective effect.

Now I'"Il tell you, to be consistent with
SB 564, that has to be done by August 30th. Not
Cctober 1st as the stipulation wants to do. But the
anopunt, the quantification has been done. Public
Counsel, M. Riley's, is just barely off, but probably
roundi ng or sonet hi ng.

The second bucket, the return of the
accunul ated deferred i ncone taxes. The statute
provides for that to be returned inmediately. The
sti pul ati on, however, just says, Let's defer it. It
doesn't provide the good cause shown for why they
shoul d defer it. And it's big noney. M. Riley, in
his testinony, has been able to go back, quantify

those anounts, provide the proper anortization periods
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and provide a nmechanismfor getting it back to
cust oners.

So absent good cause shown, | believe you
should follow M. Riley's guidance, the only one in
this case that quantifies and returns the ADIT. O her
utilities have all been able to do it. You just
approved the Aneren stipul ation yesterday or two days
ago. | don't renenber. And it provided for a return,
a quantification, a segregation of ADIT and an
anortization back into rates.

KCP&L and GMO in their rate case, they're
in the process of doing it as well. Wstar just filed
a settlement |ast week that does the sane thing. It
can be done. It's not that big a deal. M. Riley has
done it. Absent good cause shown, let's get it back
to custoners.

As | nentioned, this represents a
cost-free loan to the utility. They're keeping
custoner noney. |If you want to defer it, put a
carrying cost on there like you do on the FAC.

Finally, the stub period. There's a --
there is an explicit provision in SB 564 that calls
for the return of stub period benefits. It's easy to
cal culate. You just take the annual anount and you

prorate it based upon the nunber of days. The
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stipulation inexplicably allows Enpire to keep all of
that, not defer it. It allows themto keep it.
That's in direct violation of SB 564 and it shoul d be
returned to custonmers consistent wwth M. Riley's

t esti nony.

The last thing | want to do tal k about,

I n the non-unani nous stipulation in the wi nd case,
there was a provision for how to all ocate between the
cl asses. The stipulation left that out. There's no
evi dence here today about how to do that.

"' mgoing to ask sonme questions later. |
hope there is a agreenent that it be done consi stent
with how the wi nd stipulation was, but that would be
our preference. There is a table of the classes and
the percent to each of themso | believe that's a
clean nmethod to do it.

Finally, once you get it allocated to the
cl asses, how do you design the rates? M. Lange on
behal f of Staff proposed a nethod that is identical to
the nmethod used for Ameren. You put a line itemon
the bill called tax cuts benefit, whatever, and you
apply it on a kWh basis within each class. That's
fine within MECG W signed the Ameren stipul ation.
That stipulation had the support of Public Counsel,
had the support of the utility, Staff, everybody. So |
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bel i eve that mechanismas provided in Ms. Lange's
testinony is an appropriate way to flow back the
benefits. Thank you.

CHAI RVMAN HALL: Do you think that it --
there's an argunent that Staff's initial pleading in
0228 coul d be considered a conpl aint?

MR, WOCODSMALL: | would say no. Staff
knows how to file conplaints. Staff has done it.
There are particular -- there are rules for the
contents of a conplaint and that pleading is not a
conplaint. So | would say no.

CHAI RMAN HALL: Didn't the substance of
that pleading indicate that current rates were not
just and reasonabl e and needed to be adjusted?

MR, WOCDSMALL:  Sure.

CHAI RVAN HALL: Wiich is essentially the
basis of a conplaint opening a rate case. Correct?

MR, WOCDSMALL: Right. | don't believe
it conplies with the Conm ssion rules. Even if it
does, the Staff dismssed it. So there's that. The
second part is there has been a question for years and
years and years as to whether Staff can even file a
conplaint. The statute says that nunicipalities,
Board of Al dernmen, a group of customers -- 25 or nore

custoners, or the Conmm ssion on its own noti on.
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It doesn't say Staff can do it. And I
haven't seen anything that says that the Conmm ssion
has del egated that authority. The case -- that issue
has never been tried. | think it's silly that Staff
shoul d not be able to file a conplaint, but there is a
guestion as to whether Staff could even file that
conpl ai nt absent del egation of the authority fromthe
Commi ssion. But | don't think it is a conplaint.
| think it is, at best, an investigation pleading.

CHAI RMAN HALL: How do you respond to
M. Thonpson's argunents about what all rel evant
factors neans?

MR, WOODSMALL: As | heard M. Thonpson
state it, that a general rate proceeding is not a
proceedi ng that |ooks at all relevant factors, but a
proceedi ng that provides for, quote, a change for al
cl asses.

CHAI RVAN HALL: Well, and also that all
rel evant factors m ght nean one factor or two factors
if that's all that's relevant.

MR WOODSVALL: Well, the Comm ssion has
specifically found agai nst that and Staff agreed with
them In the Noranda case, you'll recall this two or
three years ago, MEC filed a conplaint alleging --
well, MEC -- it was Noranda filed a conpl ai nt
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al l eging that Areren was over-earning. Staff said no,
you can't -- that's not the basis of a conpl aint
because you didn't |ook at all relevant factors and
poi nted out --

CHAI RMAN HALL: | think what they said is
that there were other factors that were rel evant.

MR, WOODSMALL: Right. And they said it
shoul d be di sm ssed.

CHAl RVAN HALL: And that -- and that's
different -- well, but that's different than saying in
a rate case, you have to | ook at everything. You
just -- you have to |look at everything that's
rel evant.

MR, WOODSMALL: Well, based upon the fact
that Staff said it didn't |ook at everything --

CHAI RVAN HALL: That was rel evant.

MR. WOODSMALL: -- the Conmi ssion
di sm ssed the conplaint. So the Comm ssion, at | east

in that case, seened to indicate that all rel evant

factors wasn't just one or two. It had to be pretty
ext ensi ve.

But along those lines, | would tell you
if you bas-- if you take the Conpany's incone

statenent and financials, which includes all rel evant

factors, and make one change to it, isn't that an al
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rel evant factors analysis? You' ve made one change,
but the nunber of pencils, the conputers, the payroll,
it's all already built into the Conpany's financials.
But the Conm ssion has wanted nore than sinply one
change. It wanted everything to be | ooked at.

CHAI RVAN HALL: Thank you.

MR, WOCDSMALL: Thank you.

JUDCGE WOCDRUFF:  Public Counsel.

MR H WLLIAVS: Good norning. My it
pl ease the Conm ssion. M nane's Hanpton WIIi ans,
representing the Ofice of the Public Counsel. First,
|"mgoing to discuss the applicability of 393.137 and
the definition of general rate proceeding.

Second, I'mgoing to tal k about the
anal ysis of Sect-- subsection 3 and 4 of that statute.
OPC in this case represents -- pardon ne -- recommends
application of subsection 3. [|'ll continue to discuss
OPC s recommendations for the costs under subsection 3
t hat shoul d be flowed back to custoners. 1'll also
di scuss the Non-unani nous Stipul ati on and Agreenent
filed by Staff, Enpire and the Gty of Joplin.

And then 1'Il conclude by briefly
responding to the Motion to Disnmiss and Summary for
Det er m nati on.

To start with this case, | think the
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easi est way to begin is to nake a determ nation as to
whet her or not 393 applies in this case. 393 states
that the section applies to electrical corporations
that did not have a general rate proceedi ng pendi ng
bef ore the Commi ssion as of June 1st, 2018.

CGeneral rate proceeding is a specific
term It's intended to nean sonethi ng other than
cases adjusting rates, such as fuel adjustnent
cl auses, | SRS cases or other interimrate adjustnents.

By illustration in the statute that was
di scussed during M. Wodsnall's section on the FAC,
386. 266, that statute states that the Comm ssion can
initiate a fuel adjustnent clause in a general rate
proceedi ng after consideration of all relevant factors
and then subsequent to those general rate proceedi ngs,
make interimrate adjustnents outside of the genera
rat e proceedi ng.

To clarify what that neant, the
Commi ssion initiated a rule which defined that ternis
general rate proceeding as a, quote, Proceeding in
which all relevant factors that nmay affect costs or
rates or charges of an electric utility are consi dered
by the Comm ssion. And that's Comm ssion rule 20.090.
And | believe that that contradicts M. Thonpson's

proposed definition.
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Al relevant factors is not only -- as a
term is not only found in Comm ssion rules. |It's
been applied by courts for nearly 40 years. 1In the

Utility Consuners' Council case versus Public Service
Commi ssion, 585 S.W 2d 41, the M ssouri Suprene Court
in interpreting 393.150 states, quote, Al the quoted
section of the statute refers to conplaints. The
requi rement that all relevant factors be consi dered
is, of course, applicable under the file and suspend
nmet hod al so, end quote.

So in discussing the general rate
aut hority under 393.150, the Suprene Court identified
that that would include an all relevant factors
det er m nati on.

The Western District in Kansas Gty Power
& Light versus Public Service Conm ssion, 509 S.W 3d
757 stated that, \Wien a proposed rate schedule is
suspended pursuant to Section 393. 150, the PSC nust
provide notice to affected parties, hold a ful
heari ng, and consider all relevant factors before
approving any new rate, end quote.

In State versus O fice of Public --
pardon me. O fice of Public Counsel versus PSC 331
S.W 3d 677, the Western District held, quote, The
CGeneral Assenbly understood that the role of a ful
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rate case proceedings is to set base rates upon
consideration of all relevant factors, end quote.

In AG Processing versus Public Service
Comm ssion, 311 SSW 3d 361, the Western District
held -- pardon nme, the Western District quoted a
Conm ssion order that an interimrate adjustnent
mechani sm nust be established in a general rate
proceedi ng, quote, Considering all relevant factors.

Now, Enpire argues that File Nunber
ER-2018-0228 is a general rate case and as a result,
they are excluded fromapplicability under that
statute. So let's test the argunent agai nst the
Conmmi ssion's definition.

Was the proceeding in the 0228 case
I ntended to consider all relevant factors? The
answer's no. The file was only intended to consider
the inpact of the Tax Cuts and Jobs Act. And no ot her
cost or revenue factors were consi dered.

The Comm ssion's order opening the file
states that its purpose is to explore its authority to
change rates, quote, w thout considering all relevant
factors in an extended general rate case, end quote.
That's the Conmi ssion's order. Because the file was
never intended to consider all relevant factors, the

0228 case --
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CHAI RVAN HALL: Do you have a copy of the
order?

MR H WLLIAMS: | don't have a copy of
the initiating order, but | can certainly provide one.
| don't know if I can make John -- hold on one second.

We'l |l provide that for you shortly.
Whenever M. WIllianms returns, we can reviewthe
docunent .

So because the file was never intended to
consider all relevant factors, the 0228 file should
not be determned to be a general rate proceeding. It
shoul d be noticed that Anmeren M ssouri had a conpani on
case, which was 0226, which al so had the show cause
order, and that did not preclude the applicability of
the statute under the agreenent.

The second thing to keep in mnd is that
not all rate cases are general rate proceedi ngs.

There are nultiple interi mrate adjustnent nechani snms
that are litigated as rate cases other than general
rate proceedi ngs. Conmi ssion rule, Chapter 3161
identifies a fuel adjustnent clause; Chapter 2100,
renewabl e energy standard rate adjustnment nechani sns;
Chapter 3162 and Chapter 20.091, the environnental
cost recovery nechani sms; Chapter 20.092, denand-side

prograns, investnent mechani snms such as MEEI A, Chapter
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3.260, the natural gas infrastructure replacenent
surcharges; and Chapter 3650, water utility

i nfrastructure replacenent surcharges. Al of these
nmechani sns adjust the utility's rates based off of a
speci fic cost or revenue factor, unlike general rate
pr oceedi ngs.

| f you accept Enpire's argunent that al
rate cases are general rate cases, then that neans
that every interimrate adjustnent nechani sm shoul d be
subject to a full procedure of a general rate case and
must consider all relevant factors. Such
interpretation would | ead to an absurd result and
woul d be contrary to statute.

In fact, Enpire Wtness Chris Krygier
argues that point in his testinony where he asserts
that Enpire's general rate proceeding fromtwo years
ago, ER-2016-0023 is an active general rate
proceeding. Since the rates of that case were set in
2016, since its rates went effective, the Conpany
continued to use that case file to submt several
demand- si de nanagenent programtariffs such as the
interimrate nechani sns that do not require a general
rate proceeding and they' ve also filed sone conpliance
reports.

In ER - in the 02-- pardon ne, the 0023
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case from 2016, the Conmm ssion ordered effective
conpliance tariffs on Septenber 14th -- that went into
effect on Septenber 14th, 2016. After those genera
rates were approved and went into effect,
qualitatively the rate case concl udes.

I f that were not the case and if
ER- 2016- 0023 is still opened and has not been
concl uded, then Enpire questionably has been operating
a unl awful fuel adjustnent clause, which would have
been authorized in that rate case. |If this rate case
were still open, we would be on nonth 33 of that rate
proceeding. Certainly that's not the case.

And | would disagree with M. Wodsnmall's
reconmendation that that case can be used as a vehicle
to address the matter before the Conm ssion today.

There's a second argunent agai nst
Enpire's position regarding the dismssal of the 0228
case. I'mgoing to discuss that when responding to
the notion before the Coormission. M. WIIlians has
just delivered the docunent titled Order Qpening Rate
Case, Directing Notice, Establishing Tine to
| nt ervene.

If, in fact, the Comm ssion were to
determ ne that the 0228 case does not qualify as a

general rate proceeding, then that neans that the
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statute applies. And in applying the statute, we're
presented with two subsections. Excuse ne one second.

Now, once the Comm ssion, again,
determnes it applies, the Conm ssion has to determ ne
how to reflect the inpact of the Tax Cut and Jobs Act.
There are two operative sections. Subsection 3.

Under subsection 3, the Conm ssion has a one-tine
authority to adjust rates to reflect the inpact of the
tax cuts, as well as establish a regulatory account to
book the financial inpact of the tax cuts begi nning
January 1st through the inplenentation of the new
rates.

The second subsection, subsection 4, says
that, For good cause shown by the el ectrical
corporation, as an alternative to the one-tine rate
change under subsection 3 and to allow the utility to
defer the inpacts of the financial -- the financial
I npacts of the tax cut to an account in total.

It's inportant to note that in this
proceedi ng, Enpire has argued that the statute does
not apply and has not filed testinony to support a
showi ng of cause that woul d substantiate good cause
under subsection 4 and for the Comm ssion to direct
the deferral of the excess tax cal culation instead of

the rate reduction.
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The statute sets out in a manner to nake
subsection 3 the default and subsection 4 is upon a
showi ng of the conpany. And they've not substanti ated
that in this case. Enpire has, however, filed a
Stipulation and Agreenent proposing to lower its rates
by 17.8 mllion dollars, which is an adm ssion of its
ability to adjust its rates under subsection 3.

Enpire's offering that stipulation in
this case, not the 0228 case. | should say | guess as
wel | as the 0228 case, but they filed that agreenent
in this case as well.

In Enpire's position statenent, not in
testinony or anything under -- adm ssible as evidence,
but inits position statenent, it asserts good cause
to apply subsection 4 for two reasons. The first one
being the terns of the Non-unani nous Stipul ati on and
Agreenment. As |I'Ill discuss further later, there are
terns in that agreenent that violate the application
of this statute and should not be used as a basis to
det erm ne good cause.

The second contingent that the -- that
Enpire raises is -- for good cause is because of,
quote, the potential disparity of treatnent of various
M ssouri utilities. First, the statute itself only

applies to electric utilities. So while Enpire
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| aments that other utilities have not had to address
the tax issue, that's irrelevant. The statute was not
designed to apply to other utilities.

Second, Aneren M ssouri has already filed
its new rates under the statute. And KCPL and GMO are
legitimately engaged in a general rate proceeding,
which | believe they filed in February of this year,
so certainly by the June 1st exenption. Enpire is the
outlier.

Finally, the argunment ignores that Spire
West and East, M ssouri Anerican Water and Liberty
Natural Gas have all addressed the tax issue in their
respective cases. Oher utilities have had to address
this issue. And neither the first nor the second
poi nt should be basis to find good cause under
subsection 4. Since Enpire has filed to properly show
good cause, therefore, the Conm ssion should apply
Section 3.

In applying Section 3, it addresses the
i npact of the tax rate reduction in two ways. First
by | owering the custoners' rates and then second, by
deferring what the Conpany has coll ected beyond the
21 percent tax rate, from January 1st to the effective
date of the newrates, into an account to be dealt

with in a subsequent general rate proceeding.
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| think contrary to M. Thonpson's
arguments, | do not believe that there are | ega
concerns or this is relatable to the refund case
because the way that this statute functions is not to
use the over-collection fromJanuary 1st to the
I npl enentation of the new rates and refund those rates
outside of a rate case. It instead defers that anount
to be dealt with in a subsequent rate case, just like
an AAO or other accounting treatnent. Wat the
statute though -- it directly dire-- | should say it
directs the Comm ssion's action on the account itself.

So exploring those two sections of
subsection 3, the first of the statute says, To adjust
the electrical corporation's rates prospectively so
that the incone tax conponent of the revenue
requi rement used to set the electrical corporation's
rates i s based upon other provisions -- pardon ne, is
based on the provisions of such federal act w thout
consi dering any other factor.

So this is the express authority for the
singl e issue rate-mking.

Now, to determ ne the inpact of the
federal tax rate, you have to consider two conmponents.
First is the anount of the tax rate reduction, which

Is sinply the difference between a 35 percent tax rate
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and a 21 percent tax rate applied to the revenue
requirenent. The last rate case was ER-2016-0023.
And rates were set in that case assum ng a 35 percent
tax rate.

The O fice of Public Counsel believes
that the difference between the 21 and the 35 percent
tax rate, as testified to by John R ley, is 17,469, 270
dollars. Enpire and Staff in this case have filed
testinony in support of a nunber which is 17,837,022
dol | ar s.

The di fference between the position of
Staff and Enpire and Public Counsel arises fromthe
applicability of a conposite tax rate applied to
Enpire's revenue requirenent. John Riley will be
avai l abl e to answer any questions about the basis for
the application of the -- his conposite tax rate.

The second conponent that has to be
I ncl uded when considering the inpact of the tax act is
the -- dealing with the excess accunul ated deferred
inconme tax. Determning the application of the excess
ADI T, for short, for reducing rates should really be
the focus of this proceeding.

This case marks the third proceedi ng
regarding the inpact of the Tax Cut and Jobs Act. And
this is the third proceedi ng where Enpire has failed
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to submt to the Comm ssion an ADI figure -- an ADIT
figure in testinony. On January 1st in AWZ2018-0174
when asked to determ ne the annual revenue requirenent
I npact of the Tax Cut and Jobs Act, Enpire failed to
identify any ADIT. Conpare that to Ameren M ssouri,
KCPL and GMO whose responses did include the inpact of
excess ADIT and the rest of it.

On March 19th, in the 0228 case, when
asked to quantify and track the excess protected and
unprotected ADIT, Enpire again to failed -- failed to
report figures. Conpare that to the conpani on case
for Areren M ssouri in 0226 where the Conpany succeed
in conplying wth the Conm ssion's order. And by that
tinme, KCPL and GVO had al ready commenced their genera
rate proceedi ng and were not subject to a conpanion
or der.

Finally, in this proceeding the hearing
to provide the benefits of the Tax Cut and Jobs Act to
rat epayers, Enpire Wtness Charlotte North's testinony
does not identify or quantify an excess ADI T anount.

Wt hout identifying an anount of excess
ADI T, there's no way to reflect the flow back in
rates. However, just because A-- Enpire did not
report excess ADIT to the Conm ssion doesn't mean they

didn't have an estimate for the figure. Through the
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course of this proceeding, OPC s discovery shows that
Enpire's been devel opi ng excess ADI T cal cul ati ons as
early as Decenber 6th, 2017.

E-mails attached to John Riley's
testi nony marked as Schedul e 3 show that throughout
January, Enpire had devel oped excess ADIT figures on
spreadsheets but had not reported those in the filings
in the AW0174 or 0226 cases and in this proceeding.

OPC s excess ADIT figures are based on
Enpire's previously undi scl osed work papers. From
Enpire's work papers, John Riley was able to determ ne
anmounts for both protected and unprotected excess
ADIT. M. Rley nmade a few adjustnents as to whet her
an account should be protected or unprotected based
off the sufficiency of information provided by Enpire.
When he's on the stand, | encourage you to inquire
about his adjustnents.

The second question that the Conmi ssion
has to determne is what the proper flow back period
is for both the excess ADI Ts protected and unprotected
amopunts. \While Enpire did not identify ADIT in their
testinony, in the deposition that's going to be
of fered of Stephen WIllianms of Liberty Utility Service
Corporation, he estimated that a vast majority of

excess ADIT is likely protected.
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Now, the difference between protected and
unprotected ADIT matters. As M. WIllians explains in
a January 23rd e-mail, the protected piece wll be
anortized as the timng differences reverse, and that
the unprotected piece will anortize at the whimof the
PSCs of the various states. He continues to say, So
negoti ate sonet hing good for us, please.

For the protected ADI T anount, the IRS
requires the use of a neans called ARAMif the utility
Is capable of performng the calculation. |If not, the
IRS permts the Conpany to use a reverse South Ceorgia
net hod, which applies a conposite depreciation rate to
a set of assets.

In this case, Enpire has not submtted
any testinony on this issue. 1In this case -- pardon
nme, in the 0226 case, on March 19th Enpire stated that
Enmpire will need to acquire new software estinmated at
129- to 165,000 dollars to foll ow the ARAM net hod.

So the Conpany has already admtted that they are not
presently capabl e of perform ng the ARAM anal ysi s.

In his deposition, Steve WIlians stated
that Enpire has a license to use -- a license to use
necessary software which it's had for a coupl e of
years, but has never inplenented it. So they've had

the capability but they' ve not done it.
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In an e-mai| dated January 23-- 23rd
i ndi cates that Enpire would attenpt to work with
Deloitte to inplenent this software; however, it's six
nonths | ater and Enpire has not either proven or even
testified that it's capable of foll ow ng ARAM

So this scenario where we have a -- an
anmount of what the excess ADIT is but we're uncertain
as to the specific apportionnment between protected and
unprot ected cl asses, and those specific flow back
periods, it's very simlar to what the Conm ssion
faced in its recent Spire rate case.

In that case, the Comm ssion authorized a
ten-year flow back period for the unprotected ADIT and
a 20-year flow back period for the protected ADIT and
al so authorized a tracker that woul d serve to prevent
any potential normalization violations for refund of
the protected ADIT.

Based off of the estimates of the total
anmopunt of the ADIT, there was a 50/50 split assessed
bet ween the protected and unprotected bal ances. And
the Commi ssion ultimately authorized a rate reduction
based off those ADIT figures of 11.5 mllion dollars.

In this case, John Riley proposes simlar
treatnent on the terns of the flow back, the 10-year

and the 20-year period. Also, he recommends the use
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of a tracker to prevent nornmalization violation. For
protected excess ADIT, M. R ley took the total
protected anount and anortized that figure over

20 years for an annual rate adjustnent or rate inpact
of 8,729,631 dollars. For unprotected excess ADIT,
M. Riley took a calculation of unprotected anount,
anortized that figure over ten years and estimtes an
annual rate inpact of 2,282,553 dollars.

Now, that figure is going to be
identified again when M. Riley takes the stand.

There is an adjustnent based off of a tax factoring
error that isin M. Rley's testinony that results in
a 5,900 dollar reduction on an annual basis based off
its excess ADIT. That figure will be updated on

testi nony.

Now, the total amount is approxinately
10.9 million dollars reflecting fromthe AD T, which
Is in the ball park with what was estimated in the
Spire case based off of estinmates.

Now, using the estimates with a tracker,
it also mtigates concerns of shifting classifications
bet ween protected and unprotected bal ances. 1In the
deposition of Stephen WIllianms, he explains that if an
asset is pulled out of service, thenit's treated as a

di sposition of that asset and it triggers a rel ease of
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any excess accunul ated deferred i ncone tax associ ated
wi th that asset.

So if a protected bal ance were -- rel ated
to a coal plant had accunul ated and then the coal
pl ant shuts down early, then the accrued excess
bal ances woul d then becone unprotected and avail abl e
for quicker recovery.

So if the Comm ssion actually has based
of f these 10 and 20 year estinates with the tracker,
that would not only serve to provide refunds back to
custoners, but it would also provide a neans through
the tracker to account for any adjustnents between the
protected or unprotected properties and the taxes
applied to them The total reduction that -- annual
reduction that OPC is proposing under this first
section of subsection 3 is 28,481, 454 dol | ars.

The second conponent for subsection 3,
which is the deferral account to record the financial
i npact of the tax cuts for the period of January 1st,

2018 through the date of the newrates are in effect.

This amobunt -- the anounts deferred under this
subsection will be included in the revenue requirenent
used in the electric corporation's rates -- pardon ne,

appl i ed against the rates in the subsequent general

rate proceeding and then anortized over a period as
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determ ned by the Conm ssi on.

The tinme period that John Riley testifies
to for his calculation runs from January 1st through
August 30t h, which was the |ast day by statute new
rates nust go into effect. If the Commi ssion were to
aut horize rates prior to Oct-- August 30th, this
figure woul d be subject to a change.

OPC Wtness John Riley testifies that
t hat amount from January 1st through August 30th on
the inpact of the Tax Cut and Job Act is 11,582, 365
dollars. And that would be deferred into a regulatory
liability account. He also recomrends that a
four-year anortization period be ordered on that
account in the subsequent rate case. Those are the
reconmendati ons on the anounts.

Al so, we have -- M. Riley recommends the
manner in which the refunds should be inplenented are
agai nst the custoner charges. The only two
I ndi vidual s providing testinony on the nethod to
provi de the refund woul d be Sarah Lange and John
Riley.

Earlier | alluded to concerns regarding
sonme ternms of the Non-unani nous Stipul ati on and
Agreenent filed by Enpire, Staff and the Gty of

Joplinin this proceeding. First, the effective date
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of the new rates under the Stipulation and Agreenent
woul d be October 1st, 2018, not August 30th. The
statute requires that rates go into effect within
90 days of June 1st. Anerican Heritage Dictionary
defines "within" as inside the limts or extent of
time, degree, or distance.

The nmonth differential between August
30th and COctober 1st, based off of M. Riley's
cal cul ations, would be approximately 1.5 mllion
dollars that the ratepayers would not see the benefit
of .

The second and |l arger issue is that the
Stipulation and Agreenent only applies the excess ADIT
from-- or it only captures the excess ADIT fromthe
anmount of January 1st through the effective dates of
the new rates and not the direct 21 percent rate
I npact .

Now, if you recall on both subsection 3
and 4, it requires this anmount to be deferred. And
that's approximately 11.5 mllion dollars. So for
both these terns al one, the Stipulati on and Agreenent
is unlawful because it fails to acconplish the
requi rements of Section 393.137. Legal issues --

I ssues aside, ratepayers would | ose out on

approximately 13 mllion dollars fromthose issues
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al one.

The other concern | have regarding the
Stipulation and Agreenent is |located in paragraph 11,
whi ch reads, quote, The signatories agree that any and
al | discussions, suggestions or nenoranda revi ewed or
di scussed related to this tax stipulation shall be
privileged and shall not be subject to discovery,
adm ssible in evidence, or in any way used, described
or di scussed, end guote.

It remnds me of the first rule of fight
cl ub, which is you never talk about fight club.

Nei t her Enpire, Staff or the City of Joplin have the
det-- have the ability to determne the adm ssibility
of evi dence.

In EOG 2018-0092, the Enpire w nd case,
there were work papers prepared froma Stipul ation and
Agreenent filed by parties in that proceeding that
were not actually filed wwth the agreenent and -- or
provi ded as work papers with affidavits filed in
support of that agreenment. Lena Mantle's May 4th
affidavit in that case, page 6 and 7, details the
circunstance. The Stipulation and Agreenent was fil ed
on April 24th.

The Public Counsel's office did not

receive the Excel docunents which substantiated many
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terms until May 1st as a result of a Data Request.
Included in those spreadsheets that arrived apart from
the stipulations were work papers regarding the
proposed market protection provisions; estimates of
when project outputs, revenues, operations and

mai nt enance costs; and details on the repl acenent of
current wind PPAs. Instead of having ten days to
review the materials, ny staff only had three days
before filing our testinony.

Under the -- under the terns of this
Stipulation and Agreenent, it woul d appear that
parties such as mne woul d have no access to such work
papers. The purpose of these proceedings is to
devel op a factual record sufficient for the Commi ssion
to develop just and reasonable rates. And | question
the propriety of the terns that appear to seek to
conceal material facts fromthe Conmm ssion and from
t he public.

The Comm ssion's rul es al ready provide
protections for prehearing and settl enent conferences.
Rule -- Chapter 2.090, sub 7, provides that, quote,
Facts disclosed in the course of pre-hearing
conferences and settlenent offers are privil eged,
except by agreenment and shall not be used agai nst

participating parties unless fully substantiated by
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ot her evidence, end quote.

Chapter 2.125 sub 1C already states that,
guote, Negotiations and settlenents of the parties or
attorneys made at a settlenent conference shall be off
the record and shall not be nade part of official use,
end quot e.

The termof the stipulation is in excess
of what's al ready protected under Comm ssion rule.

And |'m concerned that if the Conmm ssion does not
condem the fight club clause, the termw Il begin to
appear with increasing frequency in Stipulations and
Agreenents.

| will now quickly respond to the two
out standing notions. There is a -- not only is there
a notion for good cause to dism ss the proceeding,
which |'ve already discussed under the de-- or under
nmy analysis on the applicability of the general rate
proceeding. The -- the other bit that OPC filed in
the -- inits response to Enpire's Mdtion to D smss
was regardi ng whether or not the 0228 case was in
effect on January -- pardon ne, on June 1st.

On May 17th, the Comm ssion issued an
order noticing -- titled Notice Acknow edgi ng
Di sm ssal and Cosing the File by Order subsequent to

the order fath-- pardon ne, Staff filed an untinely
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wi thdrawal of its notion as the order had al ready been
granted. Neither Staff nor Enpire noved to reopen the
file. Parties continued to file docunents in that
section, but the -- but that fact does not actually
initiate a rate case.

Section 386.280 states that every order
of the Conmm ssion has to be in witing and entered
into the record of the Conmm ssion. So whether or not
parties continue to make filings through the filing
system does not actually -- particularly after a rate
IS -- a case is closed, does not initiate the case
again. Now, those points are expounded on and we'l |
include it in the brief.

The only other thing I would |ike to add,
I think there was a question regarding -- earlier
about whether or not the 0228 case could be defined as
conplaint. Under the Conm ssion Rule 2.070, it
details the standards for filing a rate case through a
conplaint. Valid conplaints nmust identify sone
utility act done, quote, In violation of any provision
of law or any rule or order or decision of the

Conmm ssi on, end quot e.

There -- there was no assertion that a
conpany was -- had done anything unlawful in the
applicability of the rates. | don't think that
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through any case it has been asserted that enactnent
of its Conmm ssion-authorized rates is an act of
unl awf ul ness and the purpose of having these
proceedings is to instead reflect the new rates under
the new tax plan. But yeah, those provisions were not
identified in the filings which initiated that
proceeding. |'mavailable for any questions you may
have.

CHAI RMAN HALL: Do you believe that
Section 4, 393.137 would authorize the Conmm ssion
to -- to determ ne that good cause has been shown to
defer the stub period and the ADIT fl ow back to a
regulatory liability to be included in rates in the
next general rate case?

MR H WLLIAVMS: [I'mgoing to ask you to
repeat the question

CHAI RVAN HALL: Ckay.

MR H WLLIAMS: As far as what
conponents that you're | ooking to defer.

CHAI RMAN HALL: Assunme that good cause
has been shown.

MR H WLLIAMS: Yes.

CHAl RVAN HALL: Does Section 4 authorize
the Commi ssion to defer the stub period and the ADIT

flow back to a regulatory liability to be included in
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rates in the next rate case and sinply order going
forward that the revenue requirenent be reduced by the
17.5 mllion dollars or -- or the anount that equals
the difference between 35 to 217

MR H WLLIAVS: | don't. And -- and
here's why: Subsection 4, the termis upon good cause
shown by the electrical corporation, the Comm ssion
may -- and here's the operative ternms -- as an
alternative to requiring a one-tinme rate change and
deferral under subsection 3. Anerican Heritage
defines "alternative" as to take the place of another.

The authority for the Conm ssion to nmake
the rate change i s under subsection 3.

CHAI RVAN HALL: Right. But you didn't
keep reading where it says, In whole or in part.

MR H WLLIAMS: Well, and | think
that -- that what Section 4 contenplates is permtting
t he establishnent of deferral accounts, but | do not
believe that Section 4 contenplates allowing for a
one-time rate reduction under subsection 3. And
that's -- that's the concern. It goes back to
M. Wodsmall's --

CHAI RVAN HALL: Well, then what does in
whol e or in part nean then?

MR H WLLIAMS: Well, | -- 1 think that
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if -- if -- your -- your question was can you defer
the stub period, the ADIT and then authorize a rate
reduction for the other part -- for the -- for the tax
differential.

| believe that subsection 4 would all ow
you to defer the stub period. It would allow you to
defer the ADIT. And it would allow you to defer the
tax differential. | do not read subsection 4 as
aut hori zing the Conmm ssion to defer the -- pardon ne,
to permt a one-tine rate change for a portion of the
tax inpact.

CHAI RMAN HALL: So what does in whole or
In part nean?

MR H WLLIAMS: | -- 1 think the
Conmm ssion has the discretion to determ ne what anount
of the deferrals it wants to include in the -- in the
amount itself.

CHAI RMAN HALL: And so what does -- and
so what should the Conm ssion do with the re-- do with
t he bal ance?

MR H WLLIAVS: | do not believe that
the statute speaks to how the Comm ssion should treat
t he bal ance of the inpact of the Tax Cut and Jobs Act.

CHAl RMAN HALL: Well, it would seem i ke
your argunment is that the Conpany should keep it.
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MR H WLLIAMS: Well, ny argunent is

that --

CHAI RVAN HALL: Well, no, but --

MR H WLLIAMS: -- the Conmi ssion
should -- should apply it, but what | -- what ny

argunent is, is regarding the Comm ssion's authority
under the statute. | -- ny argunent is, is that if
subsection 4 is applied, the recourse is a deferral.

That it does grant the Conmm ssion the
ability to determ ne the anobunt of what is deferred.
And shoul d the Conm ssion exclude sonme proportion,
then | do not believe that there is another nechani sm
under 137 which allows for the disposition of the
remai nder. Now, that doesn't nean that the Conm ssion
doesn't have authority el sewhere, but -- but under
this statute, | -- and the application of subsection
4, I -- 1 don't knowif that -- that is present.

And | would also point out -- | nean
under subsection 3 as -- as we've identified in this
case, on the establishnment of cause, the Conpany's
already -- is affirmatively arguing that it is seeking
to reduce its rates by 17.8 mllion doll ars.

And between our figures on what are the
annual inpacts for approxinmately the excess ADI T, the

di fference between Staff -- pardon ne, OPC and Staff
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and Enpire is approximately 10 mllion doll ars.
So that's really -- when we tal k about cause and
ability, that's got to be what's consi dered.

CHAI RVAN HALL: Yeah. |If the Conm ssion
were to determ ne that 393. 137 was not applicable to
Enpire, do you think that it is legal for the
Conmm ssion to put the stub period into a regul atory
liability?

MR H WLLIAVS: W had filed comrents
in the -- mght have even been in the -- in the 0228
case file, which had supported Staff's position that
the Commi ssion woul d have authority separate fromthe
operation of the statute to consider sone costs. And
| believe that was the position that we took.

CHAl RVAN HALL: Ckay.

MR H WLLIAMS: The operative issue
bei ng, of course, whether or not you were trying to
provide a refund of that anount or whether or not you
were trying to put it in a deferred asset or deferred
liability account.

CHAI RVAN HALL: | have no further
questions. Thank you.

MR. H WLLIAMS: Thank you.

JUDGE WOCDRUFF:  Thank you. That's all

the openings. We'Ill take a break before we cone back
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with testinony. Conme back at 10:45.

(A recess was taken.)

JUDGE WOODRUFF:  We' Il begin with
Enpire's w tness.

M5. CARTER. And Chris Krygier is our
first wtness

JUDGE WOODRUFF: I f you'd pl ease raise
your right hand, I'Il swear you in.

(Wtness sworn.)

JUDCGE WOODRUFF:  Thank you. You may
i nquire.
CHRI STOPHER D. KRYAd ER, having been first duly sworn,
testified as foll ows:
Dl RECT EXAM NATI ON BY Ms. CARTER

Q If you'll please state your full nane.

A Chris Krygier.

Q By whom are you enpl oyed?

A | am enpl oyed by Liberty Utilities
Services Corp. where | serve as the director of Rates
and Regul atory Affairs for the Central Region. And in
that region that includes the Enpire District Electric
Conpany.

Q You prepared and pre-filed Direct
Testinmony in this case that has been narked as

Exhibit 1; is that correct?
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A That is correct.

Q Do you have any corrections to that
Direct Testinony?

A | have one correction and one update.
The correction is on page 3, line 17. There's a
reference there that says subsection 2. That should
read subsection 3.

Q What is the reason for that change?

A It relates to a typographical error in
the statute that was | ater corrected once the final
| aw was passed and finalized.

Q Wth that one correction, if | asked you
t he questions fromyour Direct Testinony today, would
your answers be substantially the sane?

A | have one nore update. And that is --
it'"s not really a correction, but at the tinme that |
wote this testinony, the -- there's reference to the
custoner savings plan order; as an exanple, page 7,
lines 16 and 17. Since then, the Conm ssion has
i ssued an order in that docket. So that's nore of an
update than a correction.

Q And then with that, would your answers be
substantially the sanme if | asked themtoday?

A Yes.

M5. CARTER. And this is the point where
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I would normally ask for the adm ssion of

M. Krygier's testinony and tender himfor cross, but

he's al so providing Rebuttal Testinony on the stand.
JUDGE WOCDRUFF:  All right.

BY M5. CARTER

Q M. Krygier, did you review the D rect
Testi nony of John Riley filed on July 11, 20187

A Yes. And the corrected version.

Q That was filed on July 17th; is that
correct?

A Yes.

Q In M. Riley's testinony, he states that

four adjustnents are required to be made in this case.
Do you agree that the four adjustnents proposed by OPC
must be made in this case?

A No, | don't.

Q The first adjustnment proposed by OPC is
to reflect the federal tax rate reduction going
forward. Do you believe there should be a rate
reducti on goi ng forward?

A Prospectively, yes. W differ on that
anount. W have -- Enpire has cal cul ated an anount of
approxi mately 17.8 mllion.

Q And what is the date that Enpire proposes

for the effectiveness of the new rates?
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A Oct ober 1st of this year.

Q The second adj ust nent proposed by OPC a
rate reduction related to protected excess ADIT and
the third adjustnent proposed by OPCis a rate
reduction related to unprotected excess ADIT. Does
Enpire agree wth these two proposed adj ustnents?

A No, we do not. The testinony of
Ms. North and M. Steve WIllians will go into further

detail, but conceptually, we do not agree with that
adj ustnent -- those two adjustnents.
Q And then the final adjustnent proposed by

OPC is a claw back to January 1, 2018 for the federal
tax rate reduction from 35 percent to 21 percent.
Does Enpire agree with this claw back adjustnent?

A No, we do not.

Q And why is that?

A Part of it has the |legal questions
surrounding it that have been much discussed this
norni ng. The second piece is that we think the
Stipulation and Agreenent filed in this docket and the
0228 docket resolves both of those issues in a

reasonabl e way.

Q And you're referring to subsection 4 then
of 393.137 --
A Yes.

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

96



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

Q -- as an alternative neans of resolving
t he case?

A Yes.

Q What i s your understandi ng of

subsection 4 of the statute?
MR N WLLIAMS: I'mgoing to object to
that. M. Krygier is not an attorney. | don't know

what probative val ue his understandi ng of what the

statute is has in this case. | don't see any.
JUDGE WOCDRUFF:  Response?
M5. CARTER: | believe his understandi ng

of that statute is relevant to his alternative
proposal and the good cause.

JUDGE WOCDRUFF:  I'Il overrule the
obj ecti on.

THE W TNESS: Can you pl ease restate the
guesti on?

BY M5. CARTER

Q Yes. \What is your understanding of the
subsection -- of subsection 4 of the new statute?

A | believe subsection 4 -- and it's even
captured in the title -- refers to allowing for good

cause a different outconme than what's contenplated in
t he nmuch-di scussed subsection 3 this norning and

primarily OPC s position. And | think that it allows
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for that -- sonmething |ike the Stipulation and
Agreenent to be approved as that good cause.

Q So what is Enpire proposing for this
alternative deferral ?

A That we would make it what I'll call an
interimrate adjustnent. Meaning starting October 1st
prospectively we'll file for a rate reduction and then
we'll start tracking for the excess ADIT as it relates
to refunding and dealing with in the next rate case.

Q The deferral portion of subsection 3 of
the statute provides for a deferral for the period of
January 1 through the date the electric corporation's
rates are adjusted on a one-tine basis. Is that sane
| anguage used in subsection 4?

MR N WLLIAMS: Judge, I'mgoing to
object to that question too. | nean the statute
speaks for itself.

JUDGE WOODRUFF:  Again, I'll overrule.

THE WTNESS: | believe the | anguage is
different in subsection 4 and 3.

M5. CARTER: And | have no further
rebuttal questions for M. Krygier and woul d nove for
the adm ssion of Exhibit 1 and tender himfor
Cross- exam nati on.

MR N WLLIAMS: The Ofice of Public
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Counsel objects to Exhibit 1.

JUDGE WOCDRUFF: What's the basis of your
obj ecti on?

MR N WLLIAVS: M. Krygier's
expressing | egal opinions and he's -- admts that he's
not an attorney. Part of the -- a good part of the
testinony deals with a Stipulation and Agreenent that
was objected to and that the Comm ssion has rejected
in anot her case so not -- it's to-- it's irrelevant at
this point and probably was irrelevant all -- all
along. And his testinony about the statute, the
Comm ssion's already deened to know the statute so
It's cumul ati ve.

JUDGE WOODRUFF:  I'm going to overrule
the objection. Exhibit 1 will be received.

(Exhibit 1 was received into evidence.)

JUDGE WOCODRUFF:  For cross-exam nation
then, we'll begin with the Staff.

MR, THOWMPSON: Thank you, Judge.
CROSS- EXAM NATI ON BY MR, THOWPSON

Q Morni ng, M. Krygier.
A Good norning, M. Thonpson.
Q Wth respect to subsection 4 of the

statute, over objection, you' ve done a little

di scussion of that. | wonder if you could tell nme in
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your words your understandi ng of the good cause that
Enpire relies on for treatnent under that subsection?

A Wiile I"'mthe first to admt |I'mnot an
attorney, | think that the stipulation that we filed
presents an opportunity that bal ances all of the
di fferent stakehol der perspectives in the proceeding
and woul d be justification to proceed forward as we've
contenplated in the stip.

Q Thank you. No further questions.

JUDGE WOODRUFF:  MECG?
MR, WOODSMALL: Thank you.
CROSS- EXAM NATI ON BY MR, WOODSIVALL:

Q Al ong the sane |ines about good cause, if
the Commi ssion determnes that the statute provides
for a return to custoners of not only the prospective
piece, the ADIT and the stub period treatnent, is the
Conpany financially capable, have the cash flow, of
returning that noney to custoners?

A Are you asking if essentially the
Commi ssion were to side with OPC and MECG s

perspective in the case?

Q Yes.
A | haven't done any analysis to say that
definitively, but generally speaking, | would assune

yes.
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Q Okay. No further questions.
JUDGE WOCDRUFF:  Public Counsel ?
MR N WLLIAMS: Thank you.
CROSS- EXAM NATI ON BY MR N. WLLI AVE:

Q During part of your Rebuttal Testinony,
you testified that you anticipate that if the
agreenent is approved, that Enpire would nake -- and
you | think called it an interimadjustnment in rates
to reflect the prospective rate relief, did you not?

A Al'luding to the Cctober 1st, 17.8 mllion
approxi mately, that was the adjustnent | was referring
to.

Q What woul d be Enpire's authority for
doing that on an interim-- or what would be Enpire's
authority, to your understandi ng, for being capable of
doing that without doing a full general rate case?

A Are you asking what woul d be our | egal
authority to nmake a rate change like that?

Q Why do you think it would be legal, or do
you know?

A My understanding of the rules, that a
conpany can file a rate change at any tinme potentially
and if it's not contested and there aren't any --
there's no opposition, a change in rates can occur.

Q So you could have filed sone tariff
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sheets to inplenent the reduction already?

A Potentially, yes.
Q And that's your understandi ng?
A Yes. But what our -- to that end, we've

obvi ously been on a procedural schedule in the various
dockets, whether it's the rate case 0228 or this
procedural schedule. So obviously we've been
foll owi ng how that path has been charti ng.

Q Has there been sonme particul ar reason why
Enpire has not filed rate schedul es that woul d
inplement that -- | think it's about 17.8 mllion
dol I ar reduction?

A Well, we have obviously made an attenpt
to resolve it once earlier in April with a
Non- unani nous Stipul ati on and Agreenent there. But
general |y speaki ng, we've been follow ng the course
outlined by the Comm ssion and wor ki ng our way through
t hose various procedural schedul es.

Q Do you know what Enpire's excess
accunul ated deferred incone tax is as of 12/31/17?

A | could approximate it, but |I'd have to
defer to either Ms. North or M. Steve WIlIlians on
t hat anount .

MR N WLLIAVS: My | have an exhibit

mar ked?
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JUDGE WOODRUFF: Sure. This will be
Nunber 6.
MR N WLLIAMS: And I may not have
br ought enough exhi bits.
JUDGE WOCDRUFF: That's all right.
(Exhibit 6 was nmarked for
I dentification.)
MR N WLLIAVS: My | approach?
JUDGE WOODRUFF:  You nmay.
BY MR N WLLI AVSE:

Q M. Krygier, |I'mhanding you what's been
mar ked for identification as Exhibit Nunber 6. Have
you seen at |east the content of that exhibit before,
perhaps in a different form electronically if not
hard copy?

A At sone point, yes.

Q And does it reflect an estimte of
Enpire's excess accunul ated deferred incone tax as of
12/ 31/ 177

A What page are you looking at? And the
ot her question is, these are -- looks |ike Data
Requests answered by Ms. North. | wasn't sure if
t hese were intended for her or for ne.

Q |'"mstarting with you.

A Okay. And what page are you | ooking at?
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Q Look at |ine 45 on page 4.

A " mthere.

Q And that -- that's not excess. That's an
estimated -- Enpire's estimate of its bal ance of

accunul ated deferred incone tax, is it not?
A. It's descri bed here as estinated bal ance
of ADIT after reform It looks |ike the excess is

further down.

Q That would be on line 46, would it not?
A Yes.
Q And if you look at the colums, colum M

Is Mssouri retail.

A Just trying to match up this one. It
doesn't have headers on it, so | think I --

Q It was a trade-off between legibility and
header s.

A Do you have it as the fourth columm from

the right if you start colum one being the nunbers as

col um M?
Q | believe that's correct.
A ["'mw th you.
Q And that nunmber is 120 mllion roughly?
A Yes.
Q |s there any dispute between -- nateri al
di spute, | should say, between Public Counsel and
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Enpire as to that nunber?

A | don't know. And the reason I'd have to
defer to Ms. North or M. WIllians is | know that
there are sone significant differences on the excess
ADIT fromour analysis of M. Riley's cal cul ati ons,
but | just don't know where -- where -- if that's the
starting point or the ending point of it.

Q | think what you're telling ne is that
you have a high | evel understanding but not in the
weeds, so to speak?

A | think that's a fair description of
excess ADIT.

Q Do you know when Enpire first estimted
Its excess accunul ated deferred incone tax bal ance and
t hat bal ance being as of 12/31/2017?

A | don't know when we have the first
estimate. It's obviously a pretty conplicated and
detailed issue. |'d probably recommend that either be
a M. [sic] North or M. WIIlians' question.

Q Do you recall -- do you know -- or when
did you first see an estimate of Enpire's excess
accunmul ated deferred incone tax as of 12/31/2017?

A | couldn't give you an exact date. |
woul d estimate sone tine in the first quarter of 2018,

but I don't -- | don't recall. And the other piece
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was | know that there have been a nunber of noving
parts as it relates to potential accounting

ram fications and the differences of protected and
unprotected. So | know those initial estimtes have
the -- were estimates and works in progress.

Q Do you know if fromthe first quarter of
2018, which is when you believe you first saw an
estimate -- or that you recall, whether the estimte
of excess accunul ated deferred incone tax for Enpire's
el ectric operations in Mssouri has changed materially
fromthat date till the current date?

A That | don't know because | don't recall
what the initial estimtes may have been, but | think
that's probably a M. Steve WIIlianms' question.

Q Have you had an opportunity to see Public
Counsel Wtness John Riley's Direct Testinony?

A. The initial and corrected, yes.

Q And have you had an opportunity to review
t he schedul es attached to it?

A Sonme of themat a very high | evel, but
nost of that review is done by Ms. North and
M. WIIlians.

Q Vell, would you take a | ook at Schedul e
JSR- 3, which consists of ten pages?

A. |"mthere.

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

106



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

Q On sone of those e-nails there's a Chris
Krygier identified. Correct?

A Yes.

Q Are you the Chris Krygier who's
identified on these e-mails as a sender or a

reci pient?

A | am the sane.

Q And if you turn to page 8 of Schedul e
JSR- D 3.

A " mthere.

Q Do you see the date of that e-mail?

A Yes, | do.

Q Wul d that have been the first tine that
you received an estimate of -- or saw an estinmate of
Enpire's -- saw Enpire's -- first saw Enpire's

estimate of excess accunul ated deferred incone tax?

A | can't say for certain. |If it wasn't
that date, it m ght have been generally around that
date roughly since the act had passed a few weeks
before that.

Q And |'mglad you said that, because
intended to limt it to the inpacts of the Tax Cut and
Jobs Act. | recognize there can be excess accunul at ed
deferred inconme tax from ot her things.

Do you know if Enpire books protected
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accunul ated deferred inconme tax separately from
unprot ected accunul ated deferred i ncone tax?

A As it relates to this -- this tax act
i nplications?

Q No. More generally.

A | don't know nore generally. And the
reason | don't knowis I don't know how it was
captured in the 1986 act and those underlying details.
In this case | don't -- | know we've done sone
prelimnary estimtes and have been working with the
accounting firmthat's assisting us, but | don't
bel i eve any entries have been actually recorded for
protected versus unprotected. But M. WIllianms could

confirmthat.

Q And that would be in connection with the
Tax Cut and Jobs Act of 20177?

A Correct.

Q Do you know if Enpire has |icensed

software that will allowit to determne its protected
accunul ated deferred inconme tax separately fromits
unpr ot ected accunul ated deferred i ncone tax?

A | know we're looking into it, but
M. WIllians could tell you the stage of where that
process is as relates to getting it either purchased

or install ed.
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Q So you're not aware of whether or not
Enpire actually has the software that's capable -- or
the rights to the software that's capabl e of doing
this?

A | don't recall whether we do or do not.
W might. But M. WIllians would be able to give
further details into that.

Q So at this point it's your understanding
that if you have it, it hasn't been inplenented yet?

A | don't believe it's been inplenented,
but I know that it's being discussed.

Q Turning back to the e-mails on JSR-D 3,
your nane | think appears on those that -- or on pages
7 to 8 only; is that correct?

A | believe ny nane appears on page 9 and
t hen on page 10 as wel |.

Q Vell, on the e-mails where your nane
appears, did you either author the e-mail or read it,
t he content?

A | assunme | would have read the content,
yes. It looks like these are from other senders on

t hose pages 7 through 10.

Q So you didn't author any?
A | don't believe so. M nanme's not on
themfroma -- in the "from field.
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Q And on those e-mails who's Steve
WIlians?
A "' massum ng the sane M. Steve WIIlians

that's here today.

Q And sonme of those e-nmils identify a
Charlotte North. Wo is she?

A The same Charlotte North that's here
t oday.

Q And | believe some of those e-mails al so
identify a Rob Sager. Wo is he?

A He is the forner vice president of

finance for the Central Region, which includes Enpire.

Q Turning to page 7 of JSR-D 3.

A | amthere.

Q What does that first paragraph say?

A Wi ch part of the e-mail are you | ooking
at? There's -- it looks like there's two e-mails on

page 7 of 10.

Q The very top of the page where it's from
Steve Wllianms to Charlotte North and Chris Krygier,
Subj ect, regarding the tax reformi npact workbook.

A The protected piece wll be anortized as
timng differences reverse, which could be 40-, 50
years. The unprotected piece will anortize at the

whi m of the PSCs of the various states, so negotiate
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sonet hi ng good for us, please.

Q And what is your understandi ng of what
Steve WIlians was requesting when he said, So
negoti ate sonet hing good for us, please?

A |'d have to defer you to M. WIIians.

Q VWll, 1I'mnot asking what he neant.
['"'m-- what did you understand himto nean?

A VWhat did | -- are you asking what did |
under stand what Steve put in his e-mail to nme? |Is
t hat what you're asking?

Q "' masking you to tell us what your
under standi ng of what M. WIIlians was sayi ng when he
said, So negotiate sonething good for us, please

MR, THOMPSON:. (Objection, irrelevant.

JUDGE WOCDRUFF:  Overrul ed.

THE WTNESS: M understandi ng woul d be
to negotiate a reasonable outcone. |It's a very
technical subject and to find a bal ance that strikes
all of the parties' interest that everyone could
hopeful |y agree to.

BY MR N.  WLLI AMS:

Q And then at the first sentence of the
next paragraph it says, W will nove out the protected
pi ece when we can determne how nuch it is. Wat is

he referring to there?
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A | would assune, but | would ask that you
confer with M. WIlians, that the protected piece is
referring to the discussion we've been having today
about protected ADIT and unprotected AD T.

Q Vel |, what was your understandi ng of what
he neant by saying, W will nove out the protected
pi ece? Mve it out from what?

A "' massuming the total ADI T bal ances,
trying to sort between protected and unprotected.

Q What do you know about conposite tax
rates for regul atory purposes?

A General |y speaking, that they're a blend
of the federal and state tax rates.

Q Do you know if there's only one way to
cal cul ate the conposite tax rate for a given state and
federal ?

A It varies state to state. And | believe
it depends on rate-nmaking purposes how state portions
of the tax rates are deductible for federal purposes
or vice-versa and that can have an inpact on how
conposite tax rates are calculated, but | believe that
varies state to state

Q VWell, let's limt it to Mssouri. |Is
there only one way to conme up with a conposite tax

rate for an entity operating in Mssouri, or are there
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different ways it can be approached?

A | don't know if there's Comm ssion
precedent, per se, or sonething like that, but ny
experience through rate cases has been as we evol ve
t hrough the process, parties generally conformor get
agreenent on sone nunber. Even if they have
differences in howit's calculated, ny experience has
been, generally speaking, the parties start to align
on what they think the value is.

Q All I"mreally trying to get out from you
is, is for Mssouri can there only be one conposite
tax rate or are there different ways of calculating it
so that you mght have different -- 1'll use the words
"experts" with different opinions about what a
conposite tax -- appropriate conposite tax rate shoul d
be?

A |'d have to defer to ny tax folks. |I'm
generally used to -- like | said, we start a rate case
with different values and we all, generally speaking,
start to nove towards each other over tine, but |'d
have to defer to the tax experts on that one.

Q Well, | don't know the prospective
financial .

Does Enpire agree if Enpire's rates are

changed in this case, the starting point for
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i npl ementing those changes is an Enpire annual revenue
requirenment -- and this is for the electric
operations -- of 489, 566,812 dollars?

A | believe you're pulling that value from
a schedule that's attached to Ms. North's testinony.

Q Not necessarily. I'mjust trying to find

out if we have a dispute.

A The revenue requirenent cal cul ation, that
489 mllion, is based on different assunptions because
it was a black box settlement. | don't believe

there's a material dispute as to what that value is at
a m ni mum between our cal culation and the Staff's
calculation. | don't recall offhand what M. Riley's
cal cul ati on was, but there could be mnor differences
due to assunptions, but | know at a m ni nrumwe're not
materially different fromthe Staff.

Q What |'masking you is if that nunber's
an acceptable starting point if the Conm ssion ends up
in this case ordering rate changes?

A | believe it is, yes.

Q Thank you.

MR N WLLIAVS: No further questions of
this witness at this tine.

JUDGE WOODRUFF: Move to questions from
t he Bench.
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QUESTI ONS BY CHAI RVAN HALL:

Q Good nor ni ng.
A Good nor ni ng.
JUDGE WOODRUFF: | -- go ahead. [|'m
sorry. I'msorry. | got confused for a nonment. Go

ahead.
BY CHAI RVAN HALL:

Q Did | understand your response to
M. Wodsmall correctly that if this Comm ssion were
to order a reduction in Enpire's revenue requirenent
inline with MECGs and OPC s argunents, that that
woul d have no adverse inpact on ratepayers?

A My under standi ng of his question was |
don't -- short answer is yes, but | haven't done any
material nodeling to go through those scenari os.

Q Well, | think his question is -- actually

isalittle different. H's question concerned cash

flow and -- and -- and whether the cash flow was there
to -- to cover that reduction in rates.

A Yes, | believe it was.

Q So | guess ny question is different. And

I"'mwanting to know if you think there would be any
adverse inpact on ratepayers if the Comm ssion were to
order a 28 mllion dollar reduction in the annual

revenue requirenent?
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A | haven't done that nodeling fromthe --
so | couldn't tell you definitively. | don't believe
so, but | haven't done the actual nodeling to say
here's how that flows through.

Q Are there other -- other w tnesses
that -- that will be providing testinony for the
Conpany in this case that m ght have nore insight on
potential inpact on ratepayers froma 28 mllion
doll ar reduction in rates?

A We don't have anyone readily avail abl e,

but if that's an inportant question, we can absolutely

turn the crank, so to speak, to start those
cal cul ations and -- and provide sonething that's a
definitive answer to that question. | apol ogize for
not having a snappy answer, but we don't have anyone
here that can provide that.
Q Okay. Thank you

JUDGE WOCDRUFF:  Anyone wi sh to recross
based on questions fromthe Bench?

MR, THOMPSON: No, thank you.

JUDGE WOODRUFF:  Any redirect?

M5. CARTER: Thank you.
REDI RECT EXAM NATI ON BY Ms. CARTER

Q M. Krygier, M. Thonpson for Staff asked

you about good cause to support the Conm ssion taking
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action under subsection 4 of the statute. Do you
recall that?

A Yes.

Q Is there also a Qand A in your pre-filed
Direct Testinony that's been admtted as Exhibit 1

where you explain good cause for the Conm ssion?

A Yes. It starts at the bottom of page 3,
line 24 and then goes on to page 20 -- pardon ne,
starts at the bottom of page 3, line 24 and then

conti nues on to page 4.

Q And do you have Staff Wtness Mark
A igschlaeger's Rebuttal Testinony with you?

A Yes, | do.

Q | f you could | ook beginning on Iine 17 of
page 6.

A "' mthere.

Q And then continuing through line 6 on
page 7.

A "' mthere.

Q You can either read that to yourself or

read it aloud. M question is, do you agree with that

testinmony from M. digschl aeger?

A |"ve read it. Can you restate the
guesti on?
Q Do you agree with that testinony?
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A Yes, | do.
Q Subsection 4 of the statute, do you have

that statute with you?

A Yes, | do.
Q Subsection 4, as you heard us discuss
already today, is -- provides for a deferral as an

alternative to a one-tine rate change and a deferra

under subsection 3. Is that your understandi ng?
A. Yes, it is.
Q And what is Enpire proposing to have done

or to do in addition to the deferral under subsection
4 if the Conm ssion were to order that?

A Proposing a rate adjustnent effective
Oct ober 1st for a reduction in rates of approximtely
17.8 mllion dollars.

Q And woul d that al so constitute good cause
for the Conm ssion proceedi ng under subsection 4 of
the statute?

MR N WLLIAMS: | object to the

question, calling for a | egal concl usion.

JUDGE WOCDRUFF: I'l1 sustain that
obj ecti on.

M5. CARTER. Perhaps | -- | could
rephrase. | believe he was asked that -- a very

simlar question already.
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JUDGE WOCDRUFF:  Well, you asked him-- |
bel i eve you asked himfor the -- what exactly was your
obj ecti on agai n?

MR N WLLIAMS: That it calls for a
| egal concl usi on.

JUDGE WOODRUFF:  Yeah. And the question
was about what the Comm ssion could find.

M5. CARTER. No, | asked if he believed
t hat woul d be good cause.

MR N WLLIAMS: | don't recall the word
“bel i eve" being in the question.

JUDGE WOODRUFF:  Ckay. Well, go ahead
and rephrase your question. W'l|l see what happens.
BY M5, CARTER

Q Do you believe that one-tine adjustnent
that Enpire is offering to nmake, that rate reduction
woul d constitute good cause?

A | believe it does.

Q That's all | have.

JUDGE WOCDRUFF:  Thank you. Then you can
step down. You can call your next w tness.

M5. CARTER: Charlotte North.

JUDGE WOCDRUFF:  Rai se your right hand,
"Il swear you in.

(Wtness sworn.)
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JUDGE WOCDRUFF:  You may i nquire.
CHARLOTTE NORTH, havi ng been first duly sworn,
testified as fol |l ows:

DI RECT EXAM NATI ON BY MS. CARTER:

Q If you'll please state your nane.
A Charlotte North.

Q And who is your enployer?

A Li berty Utility Service Corp.

Q And what is your role at Enpire?

A | amthe supervisor in the Rates and
Regul atory Affairs Departnent for the Central Region,
whi ch enconpasses the Enpire District Electric
Conpany.

Q You prepared and pre-filed Direct
Testinony in this case that has been marked Exhi bit 2;
Is that correct?

A Yes.

Q Do you have any corrections to that
testi nony?

A More of an update. | have provided two
addi tional testinonies in Ar-- one in Arkansas and one
i n Kansas.

Q Wth that clarification, if | asked you
the questions fromyour Direct Testinony today, would

your answers be substantially the sane?
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A Yes.

M5. CARTER. And, again, this is where |
woul d normal ly tender for cross, but Ms. North is also
a rebuttal witness for Enpire.

BY Ms. CARTER

Q Ms. North, did you review the Direct
Testi nony of John Riley filed on July 11, 20187

A Yes.

Q Did you also review the Corrected Direct
Testinony filed on July 17, 2018?

A Yes.

Q M. Riley's testinony states that four

adjustnents are required to be nade in this case. The
first adjustnent proposed by OPCis to reflect the
federal tax rate reduction going forward.

Do you agree that there should be a rate

reduction goi ng forward?

A Yes.

Q And did you performthose cal cul ati ons
for Enpire?

A. Yes, |'ve perforned those cal cul ati ons.

The anmount that we canme up for in Mssouri anmount on
an annual basis is 17,837,022 doll ars.
Q And is that shown on Schedule 1 to your

Direct Testinony?
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A Yes, it is.

Q The second adj ust nent proposed by OPC is
a rate reduction related to protected excess ADIT.
And the third adjustnent proposed by OPCis a rate
reduction related to unprotected excess ADIT. Were
do you and M. Riley agree on excess AD T?

A M. Rley and | agree that there are two
buckets that excess ADI T needs to be put into; one
bei ng the protected, the other being the unprotected.
We also are in agreenent that the protected portion of
the excess regulatory liability is nmandated by sone
I RS nornalization rules and the unprotected portion

can be anortized back to our custonmers through the

Conmmi ssion's discretion. And -- yeah. Sorry.
Q And then you di sagree at that point?
A Yes, we -- yes.
Q And | have used, for page references, the

red line copy of M. R ley's Corrected Direct
Testinmony. | amlooking at page 5, line 4 of that red
line Corrected Direct Testinony. He states that
Enpire's total excess ADIT is 197,477,172. Do you
have that there?

A | do.

Q Is this Enpire's current total excess

ADI T bal ance?
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A That is not what we have cal cul ated, no.

Q How different is that fromwhat Enpire's
records show as your current excess ADI T bal ance?

A We have estimated this bal ance to be
120, 170, 706 dol |l ars.

Q What account of Enpire's books and
records contains excess ADI T?

A W' ve recorded this anpunt to track
excess ADI T through Account Nunber 254430, which is a
regul atory liability.

Q And | believe you stated for us the
nunber already. |s that the account that corresponds

wi th the nunber you gave us, the 120 mllion?

A It is a conponent that's in that nunber.
Q Wiy is M. R ley's nunber incorrect?
A | believe there's a few reasons why

M. R ley's nunber is incorrect. The first being that
he has included in his calculations portions that
shoul d be attributed to FERC jurisdictional tariffs,
our custoners for FERC. The second one being that he
has al so i ncluded an anobunt for a gross-up and we have
not in that calculation. And finally, it -- he
doesn't appear to have included all -- and val ued al

of the ADIT balances in his revaluation of the excess

ADI T.
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Q And will M. WIllians then address those
errors in nore detail?

A. Yes, he wll.

Q On page 9, lines 15 through 16 of the red
line copy of M. R ley's Corrected Direct Testinony,
he states that Enpire has been working on cal cul ating
excess ADIT since as far back as Cctober of 2017; is

that correct?

A Yes.

Q Di scussi ons had begun at that point; is
that right?

A Yes. General discussions, yes.

Q When did you nmake those first early

cal cul ati ons of excess AD T?

A There was prelimnary estinmates done in
Cct ober roughly. However, it wasn't until after the
Tax Cuts and Jobs Act was signed into the | aw and
becone effective January 1st were we able to really
under stand the conponents of it and start

under standi ng that and applying it to our 12/31

bal ances.
Q Did you ever claimthat you weren't able
to estimate your -- your total excess ADI T bal ance?
A Not to my know edge, no.
Q On page 9 at line 17 through 18 of the
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red line copy of M. Riley's Corrected Direct

Testi nony, he states that Enpire has not provided its
excess ADI T balance to the Conm ssion. |s that
correct, that Enpire has not nade a filing with the
Commi ssion with the excess ADI T?

A That is correct.

Q M. Riley notes that Enpire did not
provi de the excess ADI T bal ances to the Comm ssion in
response to the order in AW2018-0174 or in response
to the show cause order in ER-2018-0228. Do you have
both of those orders with you?

A | believe | do, yes.

Q Do you believe Enpire honestly and
conpl etely answered the five questions, subparts A
through E, that the Comm ssion asked in the AW docket ?

A Yes.

Q And do you believe Enpire tinely
responded to the order in that other docket nentioned
by M. R ley, the 228 case, the Conmm ssion rate case?

A Yes.

Q Has Enpire since provided its excess ADI T
calculation to OPC and Staff?

A Yes. We provided that estimate through a
Dat a Request response.

Q And is that DR 1301?
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A Yes. | believe so.

M5. CARTER:. How nmany copies would you
li ke?

JUDCE WOCDRUFF: Just ne and the
Conmi ssi oner .

(Exhibit 7 was nmarked for
I dentification.)
BY MS. CARTER

Q Did you prepare that Data Request
response?

A Yes, | did.

Q And what does that show?

A Thi s Data Request response shows the

annual inpact and it al so has another cal cul ation
where we have an estinmate of our excess regul atory
liability calculation. And we also further attenpted
to split that bal ance between protected and
unpr ot ect ed.

Q If | asked you this Data Request right
now while you were on the stand and you were able to
prepare the answer while we were sitting here, would
it be the sanme as what is the response to Data Request
1301 that's been marked as Exhibit 77

A. | believe so, yes.

M5. CARTER: | nove for the adm ssi on of
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Exhibit 7.

JUDGE WOCDRUFF:  Seven has been offered.
Any objections to its receipt?

Hearing none, it wll be received.

(Exhibit 7 was received into evidence.)
BY Ms. CARTER

Q What can you do with the total excess
ADI T bal ance?

A. Well, we -- in accordance to what we have
been ordered to do by the Conm ssion, we can track the
bal ance of the excess regulatory liability and that's
what we have done. However, anything further than
that we can't do until we get the proper anortization
period for that.

Q And is that then naking that next step of

prot ected versus unprotected?

A Yes.

Q And will M. WIlIlianms provide testinony
on that?

A Yes.

M5. CARTER: That is all the questions |
have for Ms. North.

JUDGE WOCDRUFF:  All right. D d you w sh
to offer Nunber 2?

M5. CARTER. Yes. | would nove for the
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adm ssi on of Exhibit Nunber 2.

JUDCE WOCDRUFF:  Nunber two has been
offered. Any objections to its receipt?

Hearing none, it wll be received.

(Exhibit 2 was received into evidence.)

JUDGE WOCDRUFF:  For cross-exam nation
then, beginning with Staff.

MR, THOMPSON: Thank you, Judge.
CROSS- EXAM NATI ON BY MR, THOVPSON:

Q Good norning, M. North.
A Good nor ni ng.
Q Now, you testified that you revi ewed and

are famliar with the testinony and schedul es provi ded
by M. Riley?

A Yes.

Q So M. Riley proposes four buckets, is
that not correct, to use the termthat seens to be

accounting |lingo?

A | think he proposes four adjustnents.
Q Four adjustnents. Ckay. | apol ogi ze.
A That' s okay.

Q | don't nean to denean them by calling

t hem buckets. So adjustnent nunber one, would you
agree, would be a prospective rate adjustnment with an

annual val ue of 17,469, 270 doll ars?
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A For M. Riley's adjustnent?

Q M. Rley's adjustnent, that's correct.

A Yes.

Q Ckay. And do you agree with that nunber?
A No.

Q What do you believe the correct nunber

shoul d be?

A And nmy nunber is also an estimte, but --
Q Ckay.
A -- | believe that that nunber shoul d

be -- and that's reported on ny Schedule 1 of ny
testinony. | have that that nunber shoul d be
17,837,022 dol | ars.

Q Okay. So your nunber, would you agree,
is slightly larger than M. Riley's nunber?

A Yes.

Q But you do not disagree that that first

adj ust nent shoul d be made?

A Yes. Correct. Going forward.

Q kay. And | -- am| correct that the
Conpany has entered into a Stipulation and Agreenent
with sone of the parties to nake that adjustnent as of
Cct ober 1st going forward?

A Yes.

Q Okay. Now, the second adjustnent that
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M. Riley proposes, am| correct in understanding that
that is an annual adjustnent of 8,729,631 dollars to
continue for 20 years?

A That is ny understanding of his
adj ust nent, vyes.

Q Ckay. And do you believe that that
nunber is correct?

A No.

Q What nunber do you believe woul d be the
correct nunmber for that adjustnent?

A Well, | have a nunber for what | believe
the excess regulatory liability estimate is now. |
somewhat di sagree on the 20 year, but if we want to
just state at this point that anount is okay, with
that prem se. But ny balance is 120,170, 706 dol | ars.

Q Ckay. So that figure, that 120, 170, 706,
that is the amount that you believe would -- woul d be
subject to return to the ratepayers as protected AD T?

A Let ne just verify that that's not ny
total balance that | gave you.

The nunber | gave you, | apol ogize, is
the total excess regulatory liability. |If you want
the un-- or the protected version of that nunber, that
nunmber is 121, 457, 659 dol | ars.

Q kay. Let ne make sure | got that
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correct. 121,457,659; is that correct?

A Yes. That's --

Q And that's your figure for the correct
total of the protected ADIT --

A Yes.

Q -- or protected excess AD T?

A Yes.

Q kay. And you don't -- do you agree or

di sagree with the Iength of the anortization period

proposed by M. Riley?

A | di sagr ee.

Q Ckay. And what do you believe the
appropriate anortization period to be?

A | do not know.

Q You do not know. Wy don't you know?

A We don't have the ability to know t hat

nunber at this point in tine.

Q What does it depend on?

A It depends on varying reasons. And
M. WIlians would be happy to explain that to you,
but it's ny understanding we don't have the software
installed and avail abl e yet to determ ne that
appropriate anortization period at this tine.

Q Am | correct in characterizing that as a

complicated matter of tax depreciation?
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A Yes.

Q And am | further correct in understanding
that that is at | east one of the reasons that Enpire
does not believe it is appropriate to begin that flow
back now?

A Yes.

Q Because that anortization period sinply

cannot yet be known precisely?

A Correct.

Q kay. Now, M. Riley also proposed a
third adjustnent, which is unprotected ADIT; is that
correct?

A Yes.

Q And he proposed that 2,288, 455 dollars be

fl owed back annually for a period of ten years. Do |

understand that correctly?

A And that's ny understanding as well.

Q And do you agree or disagree with that
pr oposal ?

A | di sagr ee.

Q You di sagree. What do you believe the

correct nunber is?
A W have estimated that our unprotected
excess requlatory liability for Mssouri is actually a

debit bal ance of 1,286, 953 doll ars.
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Q When you say it is a debit bal ance and
understanding that |'ma | ayperson, what does that
mean?

A That actually neans that instead of going
back to the customers, we've really incurred costs on
behal f of our custoners that we need to collect from
t hem

Q So as conpared to the protected ADIT
bal ance we were tal king about a nonent ago, this would
be a negative nunber; is that correct?

A The -- the protected nunber is -- would
be a credit negative nunber, yes.

Q So based on that belief that you have, it
woul d not be appropriate then to flow anything back to
the custoners; is that correct?

A Correct.

Q | think you said you would need to

col l ect noney fromthe custoners?

A Yes.

Q kay. And finally, | believe M. Riley
proposed a fourth adjustnent; is that correct?

A Yes.

Q And this would refer to excess rates

col |l ected during what has been referred to as the stub

period; is that correct?
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A | believe so.

Q Starting January 1, 2018 up to the date
of whenever rates are changed. Correct?

A Hi s proposed change of August 30t h.

Q Right. And he proposes a change as of
August 30th. You don't agree with that, do you?

A No.

Q Okay. And he has proposed to flow back

2,895,591 dollars annually for a period of four years;

Is that correct?

A Yes. | believe that is correct.

Q And you don't agree with that proposal
do you?

A No.

Q Do you di sagree with the nunber?

A | think it's materially correct.

Q You believe the nunber is correct?

A Uh- huh.

Q More or | ess?

A Yeah.

Q Ckay. But you don't agree that that
amount shoul d be fl owed back to custoners?

A Correct.

Q And what is your reason for that belief?

A It's -- it's nmy understandi ng we have a

TI GER COURT REPORTI NG LLC 134

WAV Tl GERCR. COM 573. 999. 2662



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

stipul ati on agreenent or a proposal to change our
rates effective Cctober 1st going forward.

Q Ckay. And so is the existence of that
stipulation the only reason you' re aware of why that
amount shoul d not be fl owed back?

A No. It's also ny understanding that the
rates that we're charging are authorized and that's
what we' re doing.

Q kay. So there's at | east two reasons
why you believe that shouldn't be flowed back?

A Yes.

Q Okay. Now, were you here when | inquired
of M. Krygier?

A Yes.

Q kay. And | inquired of himaquite
briefly. 1 asked himwhat his understandi ng was of
t he good cause that Enpire would rely upon for
treat ment under subsection 4 rather than under
subsection 3. Do you renenber ne asking himthat?

A Yes.

Q And what is your understandi ng of
Enpire's good cause?

A Good cause woul d be that we are changi ng
our rates noving forward effective COctober 1st.

Q kay. And is that all of the good cause

Tl GER COURT REPORTI NG, LLC 135

WAV Tl GERCR. COM 573. 999. 2662



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

so far as you know?

A That cones to mnd at this point, yes.
Q Very good. Thank you so nuch.

A Yeah.

Q No further questions.

JUDGE WOODRUFF:  MECG?
MR, WOCDSMALL: Thank you.
CROSS- EXAM NATI ON BY MR WOODSMALL:

Q Wor ki ng backwar ds, you were asked about
the reasons for not flow ng the stub period back. Do
you recall that?

A Yes.

Q Do you believe that Enpire's belief that
it should not flow the stub period benefits back
conplies with SB 5647

MR THOMPSON: |'m going to object that
that calls for a | egal concl usion.

MR WOODSMALL: | asked for her belief.
I think we've been through this with several
W t nesses.

JUDGE WOCDRUFF: W have. |I'll overrule
t he objection.

MR, THOMPSON: Thank you, Judge.

THE WTNESS: Could you restate the

question, please?
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BY MR, WOODSIMVALL:
Q Do you believe that Enpire's belief that
it should not have to flow back stub period benefits

conplies with SB 5647

A My belief would be based on the fact that
we filed a notion that Senate Bill 564 does not apply
to us.

Q If SB 564 is found to apply to you, do

you believe that you should flow those benefits back

for the stub period?

A No.
Q So you believe that Enpire should not
have to conply with SB 5647

M5. CARTER. |I'mgoing to object to the
question. That is not what her testinony was.

JUDCGE WOCDRUFF: |'l1 sustain that
objection. |If you want to rephrase your question.
BY MR, WOODSMALL:

Q Okay. Do you believe that if SB 564 is

found to apply to Enpire, that it should have to fl ow
back the stub period benefits?

A If 1" munderstanding correctly, | believe
we -- we are proposing that the good cause be shown
going forward effective Cctober 1st and so then the

stub period would not be subject to that.
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Q But your good cause is essentially based
on the belief that SB 564 does not apply to you; is
that correct?

A Il --

M5. CARTER. |'mgoing to object to these
guestions that are a legal argunent at this point.

MR, WOCODSMALL: | think we have a problem
in that they want to -- it's like the sheriff in the
novie Little House -- or Best Little Worehouse in
Texas. They're hiding behind the -- the post. It's
at sonme point SB 564 doesn't apply to us, but for good
cause, SB 564 does apply to us. Were are they?

You know, and -- and I'mtrying to get at
what is their good cause if SB 564 does apply.

They're pointing to the stipulation, but that
stipulation doesn't conply with S-- SB 564.
BY MR WOCODSMALL:

Q So if SB 564 does apply, which requires
the fl ow back of stub period benefits, what is your
good cause?

MR, THOMPSON: Judge, I'mgoing to join
in that objection. | think that the w tness can speak
to facts that m ght constitute good cause as she
understands it, but | don't believe she can speak to

| egal argunents --
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MR, WOODSMALL: And that's fine.

MR, THOMPSON:. -- that constitute good
cause.

JUDGE WOCDRUFF: 1" 11 -- 1"l -- 1"
agree she can't -- she's not a lawer so |I'mnot going
to expect |egal argunents fromher. | think the
second question was -- was appropriate in -- from her
| ayperson's aspect of representing the Conpany.

M5. CARTER: And, Judge, |I'msorry. |
al so need to have on the record that we object to that
question in that the question says the stipulation
violates the law. And that's M. Wodsnall's | egal

argunment. That is not a fact.

JUDGE WOCDRUFF:  Well, | don't want to
get legal argunents fromthis wtness. |f you want to
rephrase your question or repeat it -- what exactly is

your question, M. Wodsnall ?
BY MR, WOODSMALL:

Q What is your factual good cause that
exists for not returning stub period benefits if SB

564 is found to conply -- to apply to Enpire?

A | believe -- I'"'mnot an attorney and |'m
probably not understandi ng what you're -- you're
trying to ask nme. | believe the good -- show -- can
you say that -- good cause is -- is we're wanting to
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do that going forward and we're willing to do that
going forward. But outside of that, |I'mnot for sure

I -- |I"munderstandi ng what you're wanting ne to say.

Q SB 564 -- is it your understanding SB 564
requires you to flow back tax benefits going forward?
M5. CARTER. |1'mgoing to object to -- to

the question that -- although he's asking for her

understanding, it's on legal details at this point
t hat we have argued for hours.
JUDGE WOODRUFF:  |'mgoing to sustain the
objection. Let's nove along. W're not going to get
| egal opinions fromthis w tness.
MR, WOODSMALL: Ckay. So after we went
t hrough Chris Krygier and he could do it, this wtness

can't is what you're saying?

JUDGE WOODRUFF:  Well, it's apparent that
this wtness can't.

MR WOODSMALL: Ckay. |If -- if she
can't, |I'mhappy with her telling ne she can't.

JUDGE WOODRUFF:  Yeah. Let's try and
nove a little differently on this. If you -- you can
say "I don't know. "

THE W TNESS: Ckay.

JUDGE WOODRUFF: Ckay. Ask your

questi on.
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MR, WOODSMALL: Ckay. And that's fine.
Yeah.

JUDGE WOODRUFF: Do you want --
BY MR WOCODSMALL:

Q Is it your understanding that SB 564
requires Enpire -- if it's found to apply to Enpire,
requires you to flow back tax payer -- tax benefits

goi ng forward?

A | don't know.

Q kay. |If SB 564 is found to apply to
Enmpire, what is your factual good cause for not
fl owm ng back the stub period benefits?

M5. CARTER. | will object to the
question in that it's already been asked of Ms. North
and she answered it. M. Thonpson asked her what the
good cause is, she provided a conplete answer at --
and M. Krygier has al so already provided testinony of
t hat good cause.

MR. WOCDSMALL: She coul d say she doesn't
know.

JUDGE WOCDRUFF: "Il allow the question.
You can respond as best you can.

THE WTNESS: | don't know.

BY MR WOCODSMALL:

Q kay. Let's nove on. Wat is your
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under st andi ng of what deferred taxes represents?

A My understanding is it's taxes that
you' ve either paid ahead of tine --

Q "You" bei ng who?

A |"msorry. A conpany. A conpany -- the
taxpayer. Has paid ahead or behind. It's -- you take
what -- because the IRS rules are slightly different
t han what GAAP rules would be. So then you' re al ways
going to have sone timng differences between what you
have to pay in taxes currently and what you've
recorded through your books.

Q So if there's a credit balance in your
deferred i ncone taxes, then ratepayers have pai d noney

that the conpany has not yet paid to the IRS; is that

correct?
A That is ny understandi ng, yes.
Q kay. This is noney that is essentially

fronted by the ratepayers; is that true?

A It is cash we have received, yes.

Q kay. Do you pay any type of carrying
costs or interest on that credit bal ance?

A ' munaware if we do or not. | don't
bel i eve we do.

Q You don't believe you do. And if -- do

you know if the stipulation -- the stipulation
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provides for a deferral of the ADIT bal ances until

sonme point in the next general rate case; is that

correct?
A Yes.
Q Does the stipulation provide for any

carrying costs on that anount that the Conpany is
going to keep for sone additional period of tine?

A | don't believe it speaks to that.

Q Okay. Do you think it's appropriate,
given that the ratepayers have fronted this noney to
t he Conmpany, that the Conmpany shoul d have to pay
carrying costs |like any other cash working capital ?

A | don't --

M5. CARTER: | would object to the
guestion that includes a fact not in evidence, that

carrying costs are included on all other accounts.

BY MR WOCODSMALL:

Q kay. If -- do you understand what cash
wor ki ng capital is?

A Yes.

Q And if there is a cash working capita
bal ance, noney provided by the ratepayers, the Conpany
essentially pays the carrying costs through the
rate-base calculation; is that correct?

A | -- | would believe that's how it works,
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yes.

Q kay. And so ADIT is another form of
noney that the ratepayers have paid simlar to the
Conpany, simlar to cash working capital; is that
correct?

A Yes.

Q Does the Conpany believe that it is
appropriate to pay carrying costs on the ADIT credit
bal ances just as it does for the cash working capital
bal ances?

A | am not the appropriate person probably
to make that decision on whether or not carrying
charges need to be put to certain balances wthin our
account s.

Q Do you have an i ndependent reason for why

carrying costs should be applied to cash working

capital but not to ADI T bal ances?
A. No, | do not.
Q Ckay. Finally, on page -- your
cal cul ation of the anmount to be in the stipul ation,
17.8 mllion dollars, you're the person that
cal culated that; is that correct?
A Yes.
Q And just so we're real clear, that nunber
Is only the prospective piece of the -- that
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represents only the prospective change associated with
noving from 35 percent to 21 percent; is that correct?

A If -- if you're asking ne does that
contain excess ADIT anortization of any form | would
say it does not.

Q Ckay. It doesn't represent any
anortization of protected, unprotected, net operating
| osses, any type of ADIT; is that correct?

A That's correct.

Q kay. And it does not represent any flow
back of stub period benefits; is that correct?

A Correct.

Q Ckay. But as | understand it, you agree
that the stub period benefits can be cal cul ated and
that M. Riley has calculated those materially
correctly, I think is the word you used?

A | woul d agree the anmobunts can be
cal cul ated, yes.

Q kay. And so if the Comm ssion believes
that it is appropriate to flow those stub periods back
to the ratepayers, the anount has been cal cul at ed,
it's easy to do that math; is that correct?

A | woul d agree.

Q kay. No further questions. Thank you.

JUDGE WOCDRUFF:  Public Counsel ?
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MR N WLLIAMS: Thank you. WMay |
appr oach?
JUDGE WOODRUFF:  You nay.
CROSS- EXAM NATI ON BY MR N. WLLI AVE:
Q I "' m handi ng you what's been marked for
pur poses of this hearing as Exhi bit Nunber 6.
A Thank you.
Q "Il give you a few minutes to | ook at

it, if you need them

A Ckay.

Q Do you recogni ze Exhi bit Nunmber 67

A Yes, | do.

Q And what is it?

A It's a Data Request Response prepared in
t hi s docket .

Q And who prepared that response?

A Mysel f.

Q s that copy true and accurate?

A It | ooks -- |ooks accurate, yes.

MR N WLLIAMS: At this point I'd |ike
to offer -- I"moffering Exhibit 6.

JUDCGE WOCDRUFF:  And Exhibit 6 has been
offered. Any objections to its receipt?

M5. CARTER: No objection subject to

check that this is the conplete DR response. Pa--
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pages are nunbered beginning wwth 3 and |I'mnot -- oh,
["'msorry. | see that. |Is that sonmehow -- our copy
maybe is just flipped back and forth?

MR N WLLIAMS: | can tell you this,
that the response referred to another Data Request
Response, which is why it's actually -- the response
to 1302 is a portion of the response to 1301. So it
is -- 1"lIl represent it is a conplete response.

M5. CARTER: No objection.

JUDGE WOCDRUFF:  Nunber 6 then has been
offered. No objection. It wll be received.

(Exhibit 6 was received into evidence.)
BY MR N WLLI AMS:

Q And what is shown on Exhibit Nunber 67?

A s there a specific page you' re wanting
me to state? Just in general?

Q Vell, generically what is it?

A Ckay. It's essentially a Data Request
Response separating the bal ances of protected and
unprot ected excess ADIT.

Q This is sonething Enpire prepared in
response to a request by Public Counsel asking it to
give its estimates of excess accumul ated deferred
i ncome tax and breaking it into -- the excess into

protected and unprotected bal ances; is that correct?
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A Yes.

Q Earlier you were asked to conpare a
nunber in M. R ley's testinony of sone 197 mllion?

A | believe so, yes.

Q Isn't that a grossed-up nunber?

A Are you referring to the 197 mllion
that's stated on page 5 of his red line, line 4?

Q |'"'mnot sure where it's on the red |ine,
but yes, I"'mreferring to the nunber that's on page 5.

A Okay. Then yes, it appears to be grossed
up.

Q And the 120 mllion you referred to, is

that a grossed-up nunber?

A No, it's not.

Q So part of the difference can be
accounted for because of the gross-up factor, can it
not ?

A | would defer this specific question in
nore detail to M. WIllianms, but it's nmy understanding
if I read this, it says excess ADIT balance, if |I'm
reading M. Riley's testinony correctly. And so we
make a distinction that the excess regul atory
liability itself should not have a gross up, but then
you go about -- and then you have to perform anot her

gross-up calculation. And so it appears that
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M. Rley's testinony has included both of those and

he is deemi ng both of those as the excess regulatory

liability.
Q VWll, let's go to page 2 of -- do you
have a clean version of his corrected?
A. | do, yes.
Q Pl ease refer to that. Page 2, |ine 22.
A ' mthere.
Q And actually -- give ne a nonent.

MR N WLLIAVS: My | have a couple
nore exhi bits marked, please?

JUDGE WOCDRUFF:  Sure. The next one
woul d be Nunber 8 then.

MR N WLLIAMS: Let's nmake Nunber 8 the
enl arged version of Schedule JSR-D-4 page 2 of 3.

MR THOWPSON: |'msorry. What was that
agai n?

MR N WLLIAMS: Schedule JSR-D-4 page 2
of 3.

M5. CARTER. Is that M. Riley's Schedul e
47

MR N WLLIAMS: Yes. Just the second
page of that schedule. And then Nunmber 9 is an
enl arged version of his Schedule JSR-D 4, page 3 of

the three pages with sone additional changes that he
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wi || make on the stand.

(Exhibits 8 and 9 were marked for
identification.)

MR, THOMPSON: So which of these is 8 and
which is 9?

MR N WLLIAMS: Protected is 8 and
unprotected is 9.

MR, THOMPSON: Thank you.

MR N WLLIAVS: My | approach?

JUDGE WOCDRUFF:  You may.
BY MR N WLLIAMS:

Q Handi ng you what have been marked as
Exhibits 8 and 9.
A Ckay.

M5. CARTER. And, M. WIllians, just to
clarify, when I'mlooking at these Exhibits 8 and 9,
it shows Enpire information at the top, but these are
M. Riley's schedul es that were previously nmarked on
the bottomwith page 1 of 3, 2 of 3 and 3 of 3; is
that correct? It just maybe is not show ng on these
exhi bits.

MR N WLLIAVS: Wat they don't show on
them are the schedul e nunber that they're an
enl argenment of .

M5. CARTER  Ckay.
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MR N WLLIAMS: But it's Schedul e
JSR-D- 4, page 2, Schedule JSR-D-4, page 3 of 3
respectively.

M5. CARTER:  Thank you.
BY MR N WLLIAMS:

Q You had an opportunity to review thenf
A Yes.
Q Looki ng at Schedul e 8 that shows

protected, if you go down to line 16 --
A Yes. |'mthere.
Q Is that line -- and then | ooking on --

that's roughly 125 mllion. Correct?

A Are you referring to colum M

Q Yes. |I'msorry. Line 16, colum M
A Ckay.  Yes.

Q And then on the unprotected, which is

schedule -- Exhibit Nunber 9, you go to line --
l'ine 36, again under colum M that nunber is about
16.4 mllion?

A Yes. | see that.

Q Based on what's shown on these
spreadsheets, are those nunbers a better conparison to
the 120 mllion that you said before than the 197
mllion?

A Well, I may need you to help ne
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under st and because | was thinking he is taking the 197

and wanting to anortize that over the 20 years, so.

Q | don't believe that's the case.

A kay. Can | -- do you mind if |I check
hi s cal cul ati ons then?

Q No, | do not.

A And | --

Q Let nme rephrase the question too because

what |'"mreally is asking is, is the sumof the 16 --
roughly 16 mllion and the 120 mllion a better
conpari son to your hundred -- let ne get ny nunbers
right.

The 16.4 mllion plus the 125 mllion a
better conparison of the position of Public Counsel
wth -- a better conparison to the 120 mllion nunber
that you had referred to earlier?

A It was ny understandi ng earlier the
197 mllion that is being discussed in M. Riley's
testinony captures the total excess ADIT. And that's

where -- that's different than the anpbunt of the 120

that | -- approximate mllion that | was discussing
earlier.

Q s the difference gross up?

A It -- it does consider the difference of

the gross up, but if you |ook at his testinony on
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page 6 --

Q Well, let's assune that the 197 mllion
has been grossed up. The 120 mllion is not.
Correct?

A kay. Ckay.

Q So if you divided the 197 mllion by the
gross-up factor that's shown in the parenthetical,
1.313 -- 1 point -- let nme try this again. The
gross-up factor 1.34135, the 197 is a grossed-up
figure. If you divided it by the gross-up factor,
then woul d that nunber be a better conparison of what
M. Rley stated as total excess accunul ated deferred
I ncone tax in conparison to the 120 mllion dollar
figure that you referred to?

A So perhaps a better way -- just make sure
I am under standing and we m ght be able to clear this
up. The 197 million | do agree is the gross-up
version of the anount of excess regulatory liability
that M. R ley has calculated. He used that 197
mllion to formthe anortizati on anmount that he's
wanting to anortize over the 20 years.

I nstead of using the 130 that he had
previously cal cul ated out to not be the gross-up
anount, he used the 197. So | just want to nake

sure -- I'min agreenent that the 197 definitely is
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t he gross-up anount of his anount; however, when he
goes to anortize that 20 -- over 20 years, he's using
the gross up and not the excess regulatory liability.
So there is a distinction there that | want to nmake
sure we're on the sanme page.

Q |'"'mnot sure about that. [|'mjust trying
to get a conparison that you made between the
grossed-up nunber and a nunber on a schedul e that |
believe is not grossed up.

A kay. So maybe would it -- would it help
you if I -- if | gave the nunber of our excess
regulatory liability and then in addition, the anount
that we have in a FERC account for our gross up and
add those two nunbers so we could get that conparison?

Q VWhat | think would really be hel pful --
and I"mnot sure if you're the witness who can do
it -- is if you can explain your understandi ng of the
di fferences between what M. R | ey has done for
protected excess -- estimated protected excess
accunul at ed deferred i nconme taxes and unprotect ed
excess deferred i ncone taxes.

A | believe M. Riley would be the best to
explain that to you. O if you want a custoner
W tness, Steve WIlians would work as wel .

Q Cust oner w t ness?
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A Sorry. Conpany witness. Sorry.

Q Ckay. | only have so many w tnesses and
SO many opportunities.

A | under st and.

Q Referring to pages 3 to 5 of your Direct
Testinony, there you refer to a Settlenent Agreenent
that was filed in Case Nunbers EO 2018-0092 and
ER-2018-0228. Parties, including the Ofice of the
Publ i ¢ Counsel, opposed that agreenent, didn't they?

A Yes.

Q And the Conmi ssion did not order in
ei ther of those cases for Enpire to conply with the
ternms of that agreenment with regard to the Tax Cuts
and Jobs Act of 2017, did it?

A That's ny under st andi ng, yes.

MR N WLLIAMS: Ask the Conm ssion to
take official notice of its Report and Order in File
Nunmber EO 2018-0092 issued July 11th of 2018, in
particul ar pages 22 and 23. |If you'd like, | can read
the portion I'"'mreferring to.

JUDGE WOODRUFF:  Way don't you go ahead
and do that?

MR, N. WLLIAVMS: Renmi ning unresolved
i ssues. The parties identified a nunber of additional

I ssues for the Comm ssion's determ nation, including
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t he Federal Tax Cuts and Jobs Act of 2017 and the
necessity of requirenents for additional filings, tax
equity financing, conditions on the closing of Asbury
and i npacts on wldlife.

New paragraph. Wth regard to the
reduction in federal taxes, the joint position calls
for Enpire to make a tariff filing proposing new
electric rates to be effective Cctober 1, 2018
reflecting a reduction in base rate revenue associ at ed
with the Tax Cuts and Jobs Act of 2017.

The Conmmission will decline the
opportunity to order a change in rates in this case
and will consider that issue in one of two proceedi ngs
where Enpire's taxes are at issue, File Nunber
ER- 2018- 0228 or File Nunber ER-2018-0366.

As a result of the Conm ssion's
conclusions stated in this Report and Order, the
Comm ssion finds that the remai ni ng unresol ved i ssues
identified by the parties are noot and need not be
addressed further.

JUDGE WOODRUFF:  And Comm ssion will take
note of the fact that that's in that order.

MR N WLLIAMS: And the effective date
i's August 10th of 2018.

BY MR N.  WLLI AVS:
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Q What ' s your understandi ng of the
conposite tax rate for utility rate-nmaki ng purposes?

A My understanding it's used to gross up
revenue requirenent.

Q To gross what up for revenue requirenent?

A The required -- it's just a conponent of
t he revenue requirenent. Sorry.

Q And do you know how conposite tax rates

are cal cul ated?

A CGeneral ly, yes.

Q Is there only one way to skin the cat?
A |"ve -- | don't believe so, no.

Q Have you seen different conposite tax

rates for operations in Mssouri?

A Actual ly, yes, | have.

Q Have you seen different -- well, for
estimating the revenue requirenent inpacts of
flowng -- |I'Il back up.

Did you use a conposite tax rate when you
cal cul ated the prospective -- the anmount to
prospectively flow back to custoners as a result of
the Tax Cuts and Jobs Act of 2017, that roughly
17.8 million per year?

A. Yes, | did.

Q And di d you personally derive that
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conposite tax rate?

A | can't recall if | personally did it or
if I had M. WIIlians provide that data point for ne
when doi ng that.

Q Is there a material difference between
the conposite tax rate that M. Riley used and the
conposite tax rate that Enpire is using?

A | don't feel it's material, no.

Q What is Enpire's excess accumnul at ed
deferred incone tax as of 12//31/17 at this point in
tinme, to the best of your know edge? And if you're
referring to sonething, please tell us what.

A Sure. |I'mgoing to refer to the Data
Request Response 1301, which | believe was exhibit --
well, it's a conponent of Exhibit 6 that you handed ne
earlier.

JUDGE WOODRUFF: 1302 is 6. 1301 is 7.
THE WTNESS: Sorry. | --
MR N WLLIAMS: They're -- they overlap
in content.
THE W TNESS:. Yeah. Sorry.
BY MR N WLLIAMs:

Q So you're looking at Exhibit 6?

A Yes.

Q Thank you.
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A | have the excess regulatory liability

anount in total to be 120,170, 706 dol | ars.

Q And where are you | ooking? Were on that
exhibit are you | ooki ng?

A It's page 4 and it's on the colum that
has an M above it, handwitten M |ine nunmber 46.

Q You have M. Krygier's copy | think and
he put that Mthere, but --

A. Ch, sorry.

Q It's the -- is it the fourth columm over

where the nunbers are appearing fromthe right --
A Yes.
Q -- or fromthe left, | guess?
And that's Mssouri retail according to

your cal cul ation?

A Yes.
Q And then you used the -- your current
conposite tax rate, what did you use for that -- is

t hat what appears on |ine 447

A O 25.64 percent?

Q Yes.

A Yes.

Q And using that conposite tax rate, that's

how you cane up with a gross-up factor of 1.3448; is

that correct?
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A Yes.

Q And those are rounded nunbers. They nmay
not be the actual nunbers that were used?

A There is potential there's rounding, yes.

Q And then after you grossed it up, is that

what appears on line 48 in colum M

A After the gross up is -- that balance is
on |ine 48.

Q And this reflects both protected and
unprot ected accunul ated deferred i ncone tax?

A Yes.

Q Then if we were to look at the -- let's
start with the protected excess accunul ated deferred
i nconme tax. Wiere does that appear on this exhibit?

A | believe it's on page 6.

Q And where on page 67

A Under the colum M |If you | ook at |ine

16, that's the estimted excess ADIT liability.

Q Excess protected?

A Yes.

Q O protected excess?

A Yep.

Q And then you use the sane conposite tax

rate as what you testified to before?

A. Correct.
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Q So in terns of a revenue requirenent
woul d be -- total anmount for -- before anortization or
anything, it would be this 163, 338, 4567

A The 163 represents the reg liability
grossed up, yes.

Q And then for unprotected, where would we

go to see those nunbers?

A W go to page 8. And | believe if you go
to -- it's the 1.286 mllion roughly.

Q Were are you --

A That's on line -- sorry, that's actually
on page 9. | had to flip.

Q What |ine nunber is that?

A Li ne 36.

Q And that 1.286 point -- or |I'msorry,
1, 286, 953 shown in the m ddl e col um?

A Yes.

Q And then did you use the sane conposite

tax rate of 25.64 rounded?

A Yes.

Q So the estimated revenue requirenent
i npact woul d be whi ch nunber?

A The gross up of the excess ADIT
regulatory liability would be the 1.7-- 1,730,718

dol | ars.
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Q So line 38 on colum M?
A Correct.
Q And | notice that you state with col um

M-- there is another colum that refers to Mssouri
that's wholesale. Did you not include that columm
because it's whol esal e?

A | did not include that colum because
that's FERC regul ated jurisdiction.

Q And di d you deci de what was included and
not included or did soneone else do that?

A Can you expl ain what you nean by that?

Q VWll, onthis -- this is actually an
Excel file, is it not?

A Yes, it is.

Q D d you deci de what paraneters were to be
entered into the Excel file or did soneone el se do
t hat ?

A "' mnot understanding that. |[|s there a
particul ar conponent ?

Q Well, what's the source of the bal ances
that are shown on -- |ooks like they're all on
probably colum C.

A Qur general |edger.

Q So you pulled information over into a

file?

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

162



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

A Yes. | took the bal ances out of our
general | edger account for each one of our ADIT

accounts and went fromthere.

Q You did that personally or sonmeone el se
did that?

A | did that personally.

Q And then who -- | may have asked this

before, but who determ ned the conposite tax rate you
used?

A | -- 1 can't recall if | personally
pulled it fromanother file or if | had M. WIIlians
provi de that nunber to ne.

Q And di d that nunber change at different
points in tinme?

A Not to my recollection, but it could have
at sonme point.

Q Who det erm ned which of these genera
| edger accounts the bal ances were pulled over into

this file?

A Vell, | -- 1 suppose | did.

Q And what was your criteria for pulling it
over?

A | pulled all the bal ances that

represented ADI T according to the guidelines that

M. WIIlians gave ne.
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Q Turning to -- have you seen M. Riley's
corrected -- well, it doesn't matter which one it
Is -- the schedules attached to M. R ley's D rect

Testi nony?

A Yes.

Q And have you seen, in particular, the
e-mails that are in Schedule JSR-3 that conprises ten
pages?

A Yes.

Q And there's a nane Charlotte North that

appears on a nunber of those e-nmmils as the sender or

the recipient. 1Is that you?

A Yes.

Q And if you received e-mail, did you, in
fact, read it?

A Made every attenpt, yes.

Q Vell, did you read all of these e-muails
at the tine you received them-- at or near the tine

you received thenf
A | believe so.
Q Do you know when Enpire first estimated
Its excess accunul ated deferred i ncone taxes as of
12/ 31/ 17 related to the Tax Cuts and Jobs Act of 20177
A. | don't know the specific date, but it

woul d be sonewhere in January.
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Q Was there an estinmation performed for the
I npacts of the 2017 -- or the Tax Cuts and Jobs Act of
2017 before January of 20187

A " m sure there was.
Q Do you have any idea as to when?
A Coul d be -- you know, | believe they

started looking at it in the fourth quarter of 2017.

Q WAas Em - prior to the Tax Cuts and Jobs
Act of 2017, was Enpire tracking protected excess
deferred income tax -- accunul ated deferred i ncone tax
due to the 1986 Tax Act?

A To ny know edge, no, but you may want to

confirmthat with M. WIIians.

Q Do you know if Enpire has a software
license that allowed -- that will enable it to
perform-- I'"mgoing to use a term ARAMon the -- to

come up with an anortization period for its protected
excess accunul ated deferred i ncone tax?

A | understand that they are working on
getting that software installed and inplenmented to do
just that cal cul ati on.

Q Does Enpire currently have the software?

A | amnot aware if they do or not. That
would be M. WIlians that needs to answer that.

Q And do you know when Enpire |icensed the
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software that has that capability?
A As | nentioned, I'mnot for sure. You'd

have to ask M. WIIli ans.

Q Do you know anyt hi ng about when Enpire
i censed the software?

A. No, | do not.

Q Does Enpire book its protected

accunmul ated deferred inconme tax separately fromits
unprot ected accunul ated deferred i ncone tax?
A As | nentioned earlier, | don't believe

they do, but please ask M. WIIians.

Q It's not doing so currently?

A Not to nmy know edge, but | would ask that
you ask him

Q Goi ng back to Schedule JSR-D-3, the
e-mails, there are sone other -- there are sone people

identified as senders or recipients in those e-mails
aside fromyou, and you already identified yourself as
Charlotte North. On sone of those e-mails there's a

Steve WIIlians?

A Uh- huh.

Q Wo is that Steve WIlians?

A He's here today.

Q And Chris Krygier identified on e-mails,

who woul d that be?
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A He's al so here today.

Q And there's a Rob Sager on sone of those
e-mails. W is he?

A Rob was the -- | believe the vice
presi dent of finance for the Central Region.

Q There's a Jeff Lee. Who is he?

A He was the fornmer director of finance for

the Central Region of accounting. Sorry.

Q There's a Travis Gray who's identified --
or naned on sonme of those e-mails. Wo is he?

A He's a personnel in our Property Tax
Depart nent.

Q There's a Jeff Johnson that appears on

sonme of the e-mails. Wo is he?

A Can you specify -- point to which one
that is? That nanme doesn't sound famliar.

Q Gve nme a nonment or two. On page 6 |
believe is where he shows up.

A kay. |I'mnot famliar with who Jeff
Johnson is, but the e-nmail cane from Steve WIllians so

I would ask that you may ask him

Q And there's also a Richard T-i-wa-I-d.
Do you know who he is?

A. No, | do not.

Q And who is Julie -- there's a Julie Mus.
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Do you know who she is?

A Yes. She was a forner director of
communi cations, | believe, for Enpire.

Q There's a David Swain. Wo is he?

A He's our president for the Central
Regi on.

Q And there's soneone naned Bl ake Mertens.
Who is he?

A Vi ce president of operations for Central
Regi on.

Q There's a Brent Baker. Wo is he?

A He's al so vice president for the Central
Regi on.

Q There's a Peter Eichler. W is he?

A Peter works in Qakville, and | apol ogi ze,

| don't know

Q

per son?

is? |'mnot

Q

A

> O

his exact title.

There's a Jillian Canpbell. Wo is that

Can you point nme to which one that one
famliar with who Jillian Canpbell is.

Are you famliar with who Jill Schwartz

Yes, | am
And who is she?

She's ny boss. But she's the senior
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manager in the Rates and Regul atory Affairs
Depart nent .

Q And there's an Elizabeth Dunmm Do you
know who she is?

A Yes, | do.

Q And who is she?

A Again, | don't know her nanme -- or her
title, but she -- she does work for Liberty Uilities,
| believe.

Q | think this is the |ast one. There's a
M ke Beatty. W0 is he?

A A M ke Beatty.

Q Sorry.

A That's okay. He's a vice president of

gas operations in Central Region.

Q Has Enpire started anortizing excess
accunul ated deferred incone taxes on its financi al
books?

A Not to my know edge, but | would ask
M. WIIians.

Q | asked M. Krygier this. |I'mgoing to
ask you too. Does Enpire agree if Enpire's rates are
changed in this case, the starting point for
i npl enenting those changes is an Enpire annual revenue

requi renment of 489, 566, 812 doll ars?
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A | believe that's correct.
Q Thank you.
JUDGE WOODRUFF:  All right. Before we

cone up for questions fromthe break -- questions from
t he Bench, we'll break for lunch. Let's cone back at
1: 45.

(A recess was taken.)

JUDGE WOCDRUFF: Al right. W're back
fromlunch and ready to get started again. Just
bef ore we stopped, cross-exam nation for Charlotte

North finished so now we're ready for questions from

t he Bench.
QUESTI ONS BY CHAI RVAN HALL:
Q Good afternoon.
A Hi .
Q You indicated | believe in direct

testinony here today that you could not determ ne the
appropriate anortization period for the excess AD T;
Is that correct?

A At this tinme, yes.

Q Wiy is that?

A We do not have the technology currently
avail able to us to be able to nmake that cal cul ation
yet.

Q Can you explain that to ne?
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A Sure. 1'll do ny best.

Q Ckay.

A It's a -- it's the calculation --

Q | msheard that. Wat -- what is the
appropriate anortization period -- based on what

principle are we to determ ne the anortization period?
A W feel at this tine that we have the
records to support the ARAM net hod, which is required.
And so in order for us to do that though we need to
install the software and go in and |look at it by asset
by asset to determ ne at what point our book
depreciation finally catches up with our tax
depr eci ati on.
Q Ckay. So you're lacking software to do

that at this --

A At this nonent, but --
Q Has t hat software been ordered?
A It's ny understandi ng that we shoul d have

t hose cal culations by the fourth quarter of this year.
Whet her or not the software's been ordered or not, I'm
not positive. M. WIllianms would be able to answer
that for you.

Q So wouldn't -- wouldn't the -- wouldn't
that fact be a good reason why we shouldn't require

ADI T, both protected it and unprotected, to be
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included in rates going forward? W don't -- we don't

know what it shoul d be.

A Correct.

Q Wiy is that not good cause?

A It could very well be.

Q Ckay. Are you famliar with Accounting

Aut hority Orders?

A Sonmewhat, yes.

Q Are you familiar with the standard that
this Conm ssion enploys to determ ne whether or not an
AAO i s appropriate?

A General ly.

Q So the -- have you had an opportunity to
| ook at those factors in connection with the excess
ADIT in this case?

A | have not, no.

Q Are you fam liar enough with the books
that you could pontificate on whether or not the
amount at issue is material?

A The anount of the excess ADIT is
mat eri al ?

Q Correct.

A | would say it is material, vyes.

Q And why do you say that?
A

Just because of the estimted val ue that
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we have of it now It's a-- it's 120 mllion
roughl y.

Q Is there a standard that is -- that is
sonetines enployed to determne materiality?

A |'ve seen that enployed. | don't know
if -- like if Enpire specifically has a threshold for
materiality.

Q Do you think that the anpbunt of excess
ADIT at issue in this case is an extraordinary event
or is it sonething that happens every other day?

A It does not happen every other day. |
don't knowif | would -- | don't know the specific
definitions of extraordinary, but it is not an every
day event, no.

Q And -- and you would agree that it's
non-recurring, the requirenent to adjust an ADIT
bal ance?

A | would imagine the only tine it woul d

occur again is if there is another change in taxes.

Q And the last tine that occurred at
this -- at this |level was around 1986; is that
correct?

A That' s ny under st andi ng.

Q | have no further questions. Thank you.

JUDGE WOCDRUFF:  All right. Any recross
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based on those questions fromthe Bench?
MR N WLLIAM:. Yes.
MR, THOMPSON: No, thank you, Judge.
MR, WOODSMALL: Briefly, Your Honor.
RECROSS- EXAM NATI ON BY MR, WOODSMALL :

Q You were asked sone questions by the
Chai rman about the anortization period and usi ng ARAM
Do you recall that?

A Yes.

Q Just so it's clear, the requirenent to
use ARAM only applies to the protected portion of the
excess ADIT; is that correct?

A That is ny understandi ng, yes.

Q Okay. And for the unprotected portion
using Enpire's words, that anortization period is at

the whimof the Conm ssions; is that correct?

A. It is at their discretion, yes.
Q kay. So the Conmm ssion -- that --
that's not dependent on getting the software, is it?
A Actually, | think it is dependent on
t hat .
Q The anortization period for the

unprotected --
A. Oh, the anortization period, no. But the

software would allow us to get the bal ance of that
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anmount .

Q kay. And al so then, you were asked
about whether getting this software is good cause for
deferring. This software is not necessary for
treating and determ ning the stub period anmount; is
that correct?

A The -- can you clarify what you nean by
the stub period?

Q The stub period is the portion between
January 1 and the date that rates change

prospectively.

A And are you referring to the excess ADI T
portion?
Q No. I'mjust referring to the revenue

requi rement change associated wth | owering corporate
I ncone taxes.

A No. We would not need the software to do
t hat portion.

Q Ckay. So good cause bei ng obtaining the
software woul d be applicable to the protected ADI T,
but that sanme good cause wouldn't apply to unprotected
or for the stub period; is that correct?

A | would agree with the stub period
statenment, but again, the -- the bal ance of the

unprot ected excess ADIT needs to have that software.
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Q Fair enough. Thank you.
A Uh- huh.
JUDGE WOCDRUFF:  Public Counsel ?
MR. N. WLLIAVS: Thank you.
RECROSS- EXAM NATI ON BY MR- N. W LLI AVE:
Q Going to the questions you received from
Conmm ssioner -- or Chairman Hall regarding the excess
accunul ated deferred incone tax and the anortization
period, has Enpire estinated an anortization period
for the protected excess accunul ated deferred incone
tax?
A | believe we've used -- in sonme e-mails
|'ve seen sone correspondence that it's between 40 to

50 years potentially.

Q If we assune it's 120 million dollars and
use the 40 mllion -- or | nean the 40-year period,
then that would be about 3 mllion per year. And then

if you were going to roll that into rates, you would
gross it up; is that correct?

A | don't think I understand the gross-up
portion, but the for-- first portion of your statenent
| woul d agree wth.

Q The cash inpact, if you were to use a
40-year anortization period, would be sonething over

3 mllion dollars a year?
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A So the 120 divided by 407

Q Yes.

A Sorry. I'm-- let nme check that out for
you.

Yes.

Q And then you used a conbined tax factor
of some -- or conposite tax factor of 25.64 percent?

A | believe that sounds correct.

Q And if you were then to apply that

factor, it would increase the anount by sonething |ike
athird, so 4 mllion dollars a year, correct,
roughl y?

A |f you're applying that. But | believe
M. WIllians -- Steve WIllians fromEnpire's going to
explain why that -- that particular portion is not
what actually flows through a revenue requirenent.

Q And when is it that Enpire initiated
steps to acquire the software that it needs to do the

ARAM?

A That part I'"'m-- | wasn't part of that
di scussi on on whether -- when they nmade that decision
or if they've nmade the decision to do that. |[|'ve seen

sonme e-mails stating that they needed to obtain the
sof t war e.

Q Do you know if there is a witness who's
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testifying today who does know?

A Yes. It's M. WIIians.

Q And you said you have the records to
conduct ARAM As of what date did you have those
records?

A It's ny understandi ng we woul d have had
t hose records when we purchased assets, but there's no
reason to -- to keep it in a protected and unprotected
portion unless there is a tax change like this.

Q Well, if we're doing it for purposes of
the Tax Cut and Jobs Act of 2017, you woul d have
needed records through the close of 12/31/17, would
you not ?

A | would assunme so, but | would ask that

you verify that wth M. WIIians.

Q Wll, let's assune that you do.

A Ckay.

Q When woul d you have had that information?
A The records to support the bal ances at

12/ 31/ 20177
Q When you woul d have ha-- you pulled

i nformati on out of your general |edger, did you not?

A Yes.
Q And that was as of 12/31/17. Correct?
A Yes.
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Q When woul d t here have been -- when would
that information first have been in there in terns of
bal ances as of 12/31 in your general |edger --
12/31/17, 1'msorry?

A It's a cunmul ati ve bal ance. Those
bal ances have built and added and subtracted for
years, so |I'mnot for sure which bal ances you're
referring to.

Q Vell, I'"'msaying if you do a cut-off as
of 12/31/17 in terns of the information content, when
woul d that information have been present in your
general |edger for a cut-off of that date, if you
know?

A | don't think I'm understanding the
guesti on.
Q Ckay. You post -- you get information,

sone docunmentati on, sone event occurs, an invoice

cones in and then it gets post to your books and

records.

A Yes.

Q When woul d your books and records have
been closed -- all the information as of that 12/31/17

cut-off date have been present in your accounting
syst enf?

A I"'mnot in the Accounting Departnent, but
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| believe they -- they have a cut-off process for
their 12/31 financial statenments that's March-ish
maybe of 2018. But that's just a guess. |'m not
i nvol ved in the closing process of our books at
12/ 31/ 17.

Q Well, Enpire a Data Request Response
provi ding estimted excess accunul ated deferred i ncone

taxes as of 12/31/17. It was provided on July 5th of

this year.

A Uh- huh.

Q Were the books cl osed before then?

A Yes.

Q And how do you know t hat?

A Wel |, various other regulatory filings
that 1've had to nmake would have -- |'ve had -- woul d

have had to request fromthe financial teamthose
closed or finalized trial bal ances.

Q And when was the date -- the earliest
date you recall where you obtai ned those cl osed
finalized balances for 12/31 of '17?

A. To ny recollection, there -- there --

t hose bal ances didn't close until the end of first
quarter, maybe even the begi nning of second quarter of
2018.

Q But before May of this year?
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A Yes. | believe so.
Q No further questions.
JUDGE WOODRUFF:  Any redirect?

V5. CARTER: No. | have no redirect.

Thank you.
JUDGE WOODRUFF: I f you woul d cal
next w tness.

MS. CARTER. Steve WI I i ans.

your

JUDGE WOCDRUFF: Pl ease rai se your right

hand.

(Wtness sworn.)

JUDGE WOODRUFF:  Thank you. You may

I nqui re.

STEPHEN W LLI AMS, having been first duly sworn,
testified as foll ows:

DI RECT EXAM NATI ON BY M5. CARTER:

Q | f you woul d, pl ease state your nane.

A My nanme is Stephen C. WIIi ans.
Q Who i s your enployer?
A

"' menpl oyed by Liberty Uility Service

Q What is your role at Enpire?

A My role is donestic -- excuse me, manager

of tax planning.

Q You didn't prefile testinony in this
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case. Correct?
A That's correct.
Q But you are testifying as a rebuttal

Wi tness in response to John Riley's testinony; is that

right?

A That's correct.

Q Did you review the Direct Testinony of
John Riley filed on July 11, 2018?

A. Yes, | did.

Q Did you review the schedul es attached to

that July 11th testinony?

A Yes, | did.

Q And did you review the work papers that
were provided for that July 11th testinony?

A Yes, | did.

Q Did you also review the Corrected Direct

Testinmony filed on July 17?

A. Yes, | did.

Q And with that corrected testinony, was
there a red |ine version provided show ng the changes
fromthe original filing?

A Yes, there was.

Q Were there any new schedul es or work
papers provided for the corrected testinony?

A. No, there were not.
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Q If you could briefly describe your
educati on and professional experience for us?

A |'"'ma graduate of M ssouri Southern State
Uni versity with bachelor's degrees in history and
accounting. | sat for the CPA examin Novenber 1979
and passed on the first sitting. | was enployed by a
regi onal public accounting firmfor 17 years after --
as -- primarily in the tax area, after which | went to
work for a publicly traded trucking conpany for two
years where | did financial budgeting projection work
and tax worKk.

After that, | went to a Fortune 500
manuf act uri ng conpany and | served as -- started as
assi stant tax manager and noved eventually to director
of donmestic taxes. | spent 14 years there. | cane to
Enpire District about six years ago. | spent the
first four years of that doing financial planning,

revenue projections primarily. And then two years

ago, | becane tax -- tax planning nmanager.
Q If you | ook at the red |line version of
M. Riley's corrected testinony -- do you have that
with you?
A | don't believe so. No, | don't.
Thank you.
Q Do you have that in front of you now?
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A Yes, | do.

Q And did you review that?

A. Yes, | did.

Q Prior to giving your rebuttal testinony
here today?

A Yes.

Q And that was prepared by M. Riley and
provided to the parties; is that correct?

A. As far as | know, yes. Uh-huh.

Q Looking at, let's see, page 6, lines 9

through 10 of that red lined version, M. Riley says
that the Conpany indicated that it cannot sufficiently
identify the asset lives to follow ARAM the average
rate assunption nethod, for flow ng back excess ADIT.

Do you agree with this statenent by M. R |ley?

A No, | do not.

Q Does Enpire believe it nust use ARAW?
A. Yes, we do.

Q And why is that?

A The use of ARAMis nmandatory if a

t axpayer possesses the book and tax vintages or years
of -- that assets were placed in service. The
objective of that is to be able to match depreciation
deductions for booked and tax purposes on each

I ndi vi dual asset over the course of history. And that
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det erm nes when the excess deferred i ncone taxes

associated with that asset are released for refund to

cust oners.

Q And so | think did that al so cover what
ARAM requires? Was that -- or is that a separate
guestion?

A Wll, ARAMrequires the -- that tax -- a

t axpayer have the sufficient records or the fixed
asset information for both book and tax purposes to be

able to performthose cal cul ations.

Q And di d you answer an OPC DR on t hat
subject? 1304, | believe it was.

A | don't believe | answered an OPC DR
May have.

Q Yeah. Let nme show you this one. Served

by OPC on Enpire.
MS. CARTER. What's our next exhibit

nunber ?

JUDGE WOODRUFF:  We're up to Nunber 10.

M5. CARTER: I'll have this marked as
Exhi bi t 10.

THE WTNESS: Yes, | did respond to that.
Excuse ne.
BY M5. CARTER

Q And so the DR response there to OPC DR
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1304, you personally prepared that response?

A Yes, | did.

Q If |I asked you that sane question here
today and had you prepare the response if we had the
time, would it be the sane?

A. Yes, it woul d.

M5. CARTER: Wbul d nove for the adm ssion
of Exhibit 10.

JUDGE WOODRUFF: 10 has been offered.
Any objections to its receipt?

Hearing none, it will be received.

(Exhibit 10 was received into evidence.)
BY Ms. CARTER

Q So ARAM i s about flow ng back the excess
ADIT; is that correct?

A That's correct.

Q What is excess ADI T?

A Excess ADI T occurs when there's been a
change in tax rates between when the original ADI T was
determ ned and when the ADIT will subsequently be--
becone payabl e taxes.

Q Wen is ADIT -- excess ADIT correct--
created as opposed to your ADI T bal ances? When do you
create excess ADI T bal ances?

A Excess ADIT woul d be created upon the
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enactnment of a |lower tax rate.

Q And di d that happen recently?

A. Yes, it did. Decenber 22nd, 2017 with
t he enactment of the Tax Cuts and Jobs Act.

Q So any excess ADIT on Enpire's books
woul dn't have existed until after January 1lst or as of
January 1st, 2018; is that correct?

A W woul dn't have had an accurate bal ance
on the books as of January 1st, 2018 because the
activity for the nonth of Decenber had not been
processed and posted to the general | edgers.

Q But an excess ADI T account isn't even
created until after January 1; is that correct?

A No. Technically the account was created
upon enactnent and we did have a bal ance recorded as

of 12/31/17. W're required under Generally Accepted

Accounting Principles to re-value deferred incone
taxes at -- whenever a tax rate change is enacted, and
t hat was on Decenber 22nd.

Q And I'msorry. | apologize. Yes, delay
bet ween enactnent and effective date. So that is the
di fference there?

A Yes. The effect -- the rates were
ef fecti ve Decenber -- excuse ne, January 1st, but
the -- it's considered enactnent when it's signed by
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the President, and that was the 22nd.

Q So the excess ADIT was created by the
enact ment of the Tax Cuts and Jobs Act?

A That's correct.

Q And t hen what happens next with this
total excess ADI T anmount ?

A The total excess ADIT is then divided
into two buckets, termthat's been used al ready today.
One bucket is a protected bucket. The protected
bucket is governed under the reguliz-- regu--
normal i zation regulations 1.168-L -- or -- and it
requires that de-- excess ADIT with regard to
di fferences between book and tax depreciation related
to nethods and lives -- differences in nethods and
lives is -- is the termprotected ADIT and it is
subject to the requirenents if a taxpayer neets the --
the record requirenents, that it can only be refunded
usi ng the ARAM net hod.

Q Is it possible for Enpire to accurately
determ ne the protected and unprotected excess ADI T
bal ances at this tinme?

A Not at this tine.

Q And why is that?

A W | ack the technol ogical resources to

performthe very conplex conputations, which involve
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mat chi ng book and tax assets, stripping out the
differences in depreciation that are not related to
net hods and |ives and then projecting those bal ances
forward to see when and what point in tine in future
years the book depreciation begins to exceed the tax
depreci ati on.

Q | think | took out of that that there are

annual cal culations that may need to be nmade over

decades?
A Yes. The excess ADI T cannot be returned
any faster than -- or it's returned over the renaining

life of the as-- book life of the asset. And
considering public utility property nmay have asset
lives of between 40 to 50 years for book purposes and
al so considering that we made a major addition a
couple of years ago with our Riverton 12 facility,
it's very likely that this conputation will stretch
out for 40 or 50 years.

Q When will Enpire be able to accurately
make the determ nations of protected versus
unpr ot ect ed?

A W are estimating -- we will need to have
the information by the fourth quarter of this year.

Q Is Enpire's estimated total excess ADIT

bal ance a final nunber that you know is correct at
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this point?

A It's not a final nunber given -- based on
the way that incone taxes and tax provisions are
conputed at year end under Generally Accepted
Accounting Principles. At year end, we're -- we don't
have all the necessary facts. W nake our best
estimates of what is our tax liability and that's
recor ded.

During the sunmer we get into the weeds
and actually prepare the tax returns. And those w ||
generally result in adjustnents. For exanple, you
know, we have estinated what our depreciation expense,
our tax depreciation, booked depreciation will be for
2018 based on the best information that we had at that
tinme.

Over the sumer we will actually nmake the
conput ati ons and al so take a | ook at the fixed asset
activity to nake -- to apply IRS repair regulations to
make sure we capitalize only the property -- the
proper anount of equi pnent and depreciate that. So
there could be sone substantial variances between what
t he bal ance that was booked at the end of the year and
t he bal ance that ends up being what was truly as of
Decenber 31st.

Q When shoul d Enpire have the true excess
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ADI T bal ance as of Decenber 31st, 20177

A Qur director of tax wants to have the
returns filed by Septenber 15th and a true-up booked,
it's called a provision to actual adjustnent. It's
very com- it's -- well, it's required on publicly
traded conpanies. And we plan on having that by
Septenber 15th of this year.

Q So you shoul d have, around Septenber, the
final excess ADIT amobunt and then shortly thereafter
you shoul d have the protected and unprotected anmounts?

A Correct.

Q On page 3 of M. Riley's red |line
corrected testinony, he states that Enpire's current
protected excess ADIT is 130,161,870. Then al so on
page 3 he states that Enpire's current unprotected
excess ADIT is 17,160,835. M ght those nunbers be
correct?

A It would be a mllion-to-one shot that
they woul d be correct.

Q And why do you say that?

A Because there hasn't been -- we -- Enpire
hasn't had the -- doesn't have the technical resources
to conpute those two bal ances yet based on the
trenmendous anmount of detail that is involved in the

conputations. And it -- you know, it is unreasonable
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to expect sonebody to be able to make a high-1Ievel
conput ati on, especially one that, you know, involves
actual cash paynents out to custoners or what could
have to be noney taken back from custoners.

Q And that's ny next question. Wat would
be the consequences for Enpire's custoners if the
Conmm ssion were to accept OPC s recomrended protected
and unprotected excess ADI T bal ance and adj ust
Enpire's revenue requirenent at this tinme?

A I f an incorrect balance was ordered, then
it could create a situation where taxpayers had been
over-refunded ADI T, excess ADIT, in which case that
woul d have to be recovered through a subsequent case
and taxpayer -- or custoner rates would go up.

Q And is there a penalty for a
normal i zati on vi ol ati on?

A Yes. Nornmalization violation --
normal i zation is the tax termnology for -- or the
regul atory termnology for a deferred i ncone tax
system It's -- the theory behind it is to snooth out
and not benefit one generation over another wth the
benefits of tax incentives which are designed to spur
I nvest nent .

The penalty for violation of

normal i zation -- and violation of nornalizati on would
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occur if we did not use the ARAM net hod when we had
the information to do so -- is that the utility woul d
| ose the ability to use accelerated depreciation in
the future, plus would have to pay, as a penalty tax,
t he anobunt that had been over-refunded to custoners.

Q And that could all be the result of using
those incorrect excess ADI T nunbers?

A Yes. If the funds -- the excess ADIT
were returned to custoners any faster than is
determ native of the ARAM net hod, that woul d
constitute a normalization violation under both IRS
regul ations and | believe it's Section 13.001 of the
TCIA.

Q On page 10, line 10 of M. R ley's red
line corrected testinony, he said that Enpire has been
dragging its feet. Do you agree?

A. No, | do not.

Q Why hasn't Enpire been making
determ nati ons of protected versus unprotected all
al ong?

A Protected versus unprotected is a very
conpl ex conmputation. The only tinme it becones
pertinent is if there is a situation where excess ADIT
is created. And that occurs only when there's been a

decrease in a tax rate. The | ast decrease in federal
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tax rates was in 1986.

In the intervening time, | believe in
1993 there was a 1 percent increase in tax rates,
whi ch woul d not have triggered excess ADIT. And unti
2017, there were no other reductions in federal tax
rates.

Q So between 1986 and then the end of 2017,

begi nning of 2018, there have been no reason for
Enpire to be making those cal cul ati ons between

protected and unprotected?

A That is correct.

Q Do you have Enpire's response to OPC DR
1301 there in front of you?

A 1301.

Q It's been marked Exhibit 7, but what's up
t here probably woul dn't have it on there.

A | have Exhibit 6.

Q Well, and you m ght not need it. W'l
see.

A Al right.

Q | would like you to look at M. Riley's
Schedul e JSR-D- 4.

A Yes.

Q And is there anything you would like to

poi nt out about that schedul e?

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

194



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

A Yes. | took a look at the schedule. The
schedul e i s conposed of three pages. The first page
IS a page that was prepared by Enpire and it has what
we believe to be our calculation of excess ADI T based
on the information available as the -- early in 2018.
Pages -- page 2 is M. Riley's conputation of the
protected portion as he determned it to be. And page
3 is his conputation of the unprotected portion.

I n |1 ooking over the schedul es and
conparing themto the schedul es prepared by Enpire, |
noted several differences in those, which | believe to
be erroneous. First one, M. R ley's estimtes of
excess ADI T include both the M ssouri whol esal e
al l ocations, which are subject to FERC jurisdiction
and retail allocations, and thereby overstate the
bal ances that are subject to the jurisdiction of the
Comm ssi on.

The second point, M. Rley |listed
Account 190112, which is a deferred tax asset,
relating Ozark Beach | ost generation on both his
unprotected and protected schedul es and he doubl e
count ed t he bal ance.

M ster -- nunber three, M. Riley's
prot ected wor ksheet assunes that all the account

bal ances appearing to relate to depreciation
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di fferences would be protected. In fact, these
accounts are used to record accunul ated deferred
i ncone taxes fromall differences between book and tax
depreciation and -- and the treatnent of fixed assets.

And, you know, as we nentioned before, we
had no reason to do the conputations to split
protected from unprotected out during the 30-plus
years since enactnent of the Tax Reform Act of ' 86.

Fourth item on Account 190230, which is
a net operating |loss carry forward, our position was
that it should be netted agai nst Account 282100, which
Is the primary fixed asset, deferred liability account
since the net operating | oss cane about as a result of
bonus depreciation on the heavy capital investnent
required by utility conpani es.

Since it was depreciation related and a
tax -- a deferred tax asset provides no cash benefit
at this point in tinme, could possibly never, then
it -- we thought it would be nore appropriate to net
it against the depreciation that brought it about.

M. Riley's worksheet he agreed with our
reclassification which elimnated the NOL, but he did
not net it against Account 282100 and that overstates
his assuned estimted excess deferred i ncone tax by

5.4 mllion dollars.
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Nunmber five, in conparing the anounts for
the pre-TCJA conposite tax rate, post-tax reformtax
rate and the gross-up conversion factor from schedul es
prepared by Enpire, he was -- he used different rates,
but we did not receive any details of his conputations
where we coul d ascertain, you know, why there were any
changes.

Six, M. Riley' s unprotected worksheet
doesn't include nine of our general |edger accunul ated
deferred tax asset incone tax accounts. And those
accounts total 31.4 mllion dollars of deferred tax
assets. And the om ssion increases his conputation of
t he unprotected excess ADIT. And using the -- his
conput ed unprotected excess ADIT would result in too
| arge a reduction in custoner rates and would have to
be recaptured through higher future rates to custoners
to their detrinent.

Account Nunber 283123, the hedge
transaction | osses, was partially excluded from
rate-base in prior cases. And our conputations renove
that excluded portion fromexcess ADIT. M. Rley's
schedul e includes our taking it out, but he nakes
anot her adjustnent that puts it back in, the excluded
portion, and restored the entire account bal ance to

the anmount included in rate-base and conput ed excess
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ADI T upon it. That adjustnent was in excess of a
mllion dollars, so that would be another item

And finally, Account 283915, the deferred
tax litability FAS 109 is an account that contains
deferred tax -- the deferred tax side of tax
gross-up -- prior tax gross-up adjustnents. On
Enpire'S schedules we elimnated this account as a
non-cash item because it's offset by a corresponding
regul atory asset account.

M. Riley's schedules do not elimnate
the account and it has a 1 -- or 13.3 mllion dollar
credit balance. As it flows through his worksheet, it
overstates the anmount of ADI T being re-val ued and
overstates his estimte of unprotected excess ADIT.

Q M. Riley's testinony has total excess
ADI T of approximately 197 mllion that he says shoul d
be anortized; is that correct?

A | -- yes, that's what his statenent says.

Q And that 197 includes a gross up for
taxes init; is that correct?

A That's correct.

Q Is -- if you were going to get a nunber
to be anortized for excess ADI T, would you include
gross up for taxes?

A No, | wouldn't. The -- the gross-up
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conputation is a bit strange in that it creates a
deferred tax asset and an offsetting deferred

regul atory liability. You know, for exanple, if we
had 100 dollars in excess ADIT that woul d be refunded
to custoners in the fu-- in future rate reductions or
reductions of tax expense that go into rates, then the
tax effect on that would be 21 dollars, assum ng j ust
the federal tax rate.

We have a tax benefit of that 21 dollars
whi ch we record, so that becones a deferred tax asset.
We have a corresponding regulatory liability for the
sanme anmount because that will have to be refunded to
custoners in future rates.

As the excess ADIT is rel eased through
t he ARAM net hod or through anortization as prescribed
by the Comm ssion, the regul-- the deferred tax asset
and the regulatory liability are arno-- anortized in
tandem so that activity remai ns on the bal ance sheet,

does not hit the incone statenent.

The custoner -- the excess ADIT that's
refer-- refunded to custoners is -- goes in as a
credit incone tax -- deferred incone tax expense which

| oners the cost-of-service and in determ ning rates,
it's then grossed up and that's where the gross up is

benefited to the custoners. They get it, but not
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t hrough the anortization like is shown.
Q Thank you.

M5. CARTER: That's all the questions |
have for M. WIllians so he will be available now for
cross-exam nati on and Conmm ssi oner questions.

JUDGE WOCODRUFF: Let's take about a
five-mnute break and we'll conme back at 2:35.

(A recess was taken.)

JUDGE WOCDRUFF: All right. W're back
fromour break. And |I'mgoing to change up the

schedule a little bit here because of Chairman Hall's

schedule. I'mgoing to | et himask his questions on
cross first and then we'll go to parties for cross.
Very wel |, Chairnman.

QUESTI ONS BY CHAI RVAN HALL:

Q | believe these should be relatively
brief. I'mlooking at Senate Bill 564, which -- in
Statute 393. 137 and there's a termin Section 3 that

says, One-tine authority to adjust rates prospectively

so that the inconme tax conponent of the revenue
requi renment is based on the provisions of -- of the
new federal act.

And |I''m wondering when it says "incone

tax component," does that include, in your view and

pr of essi onal experience, does that include the ADIT
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fl ow back?

A The excess ADIT, A-D-I-T fl ow back?
Q Yes.
A. | believe it woul d.

Q And why do you say that?
A Just based on th-- it flows into incone
tax expense and then which it is a reduction in incone

tax expense and determ nes cost-of-service.

Q Ckay. |'msorry.
A Ch, | finished.
Q Later in the section in -- the statute

al so refers to the requirenent that the Conm ssion
defer to a regulatory asset the financial inpact of
such federal act for the period of January 1, 2018
through the date rates are effective.

And when it says "the financial inpact of

such federal act," would that -- would that al so
i nclude the -- the excess ADIT fl ow back?
A | believe it would if you determ ne a

financial inpact as being, W had provided for it --
ADIT at one rate, at a higher rate, the rate's been
| onered fromwhat it will be paid. One could
interpret that to be a financial inpact.

Q s there any other way to interpret it?

A It -- it -- well, the term"financi al
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I npact"” is not necessarily an accounting term It
coul d be subject to | suppose different
I nterpretations.

Q But is the nbst reasonable interpretation
that it would include both the tax rate deduction and
the creation of excess ADIT?

A | believe that woul d be the nost
reasonabl e i nterpretation.

Q | have no further questions. Thank you.

A Thank you.

JUDGE WOCDRUFF:  Then we'll go back for
cross beginning with Staff.

MR, THOMPSON:. Thank you, Judge.
CROSS- EXAM NATI ON BY MR, THOMPSON:

Q Good afternoon, sir.
A Good afternoon.
Q You indicated you were famliar with

M. Riley's testinony and schedul es?

A Yes.

Q And he recommended four adjustnents. Do
you recall that?

A | didn't really concentrate on his four
adjustnents. | |ooked nostly at the schedul e
conparing it to our schedule, what we had determ ned

to see if it matched and where di fferences were.
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Q Ckay. So if | told you that his first
recommended adj ustnent was to reduce rates on a going
forward basis by 17,469, 270 dollars on an annual
basi s, would you have any reason to disagree with
t hat ?

A | believe that's materially in line with

what Enpire has determ ned, so | would not disagree

withit.

Q And the nunber that | believe Enpire cane
up with was 17,837,022 doll ars?

A That's correct.

Q (kay. The second and third adjustnents

he recommended had to do wth the protected ADIT and
the unprotected ADIT. He recommended fl ow ng back
protected ADIT over 20 years at a rate of 8,729,631
dollars annually. Are you famliar wth that

r econmendati on?

A Yes, | am

Q And do you agree with it or disagree with
It?

A | disagree with it.

Q Do you believe that the nunber that he

recommends is the correct nunber?
A | believe it's highly unlikely that that

is the correct nunber.
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Q Now, when | was talking to Ms. North
earlier, she indicated that in her opinion, the total
nunber is actually 121,454,659 dollars. Wre you here

when she testified?

A Yes, | was.

Q And did you hear her give that testinony?

A | was thinking she said |like 120 m|1li on,
but --

Q Well, she said the total -- the tota

anount of excess ADIT was 120,170,706. |Is that
per haps the nunber you're referring to?

A Yes. That's the Mssouri retail
jurisdictional excess ADIT.

Q And you -- now, do you believe that that
nunber is correct or that future researches wll
result in a change to that nunber?

A | believe future events, the preparation
of the incone tax return and finalization of the
provi sion to accrual adjustnment will change that
anount. | don't know by how nuch or which way it

woul d change it, but |I do believe that the nunber w ||

change.
Q So that's sinply an interimval ue?
A That is correct.
Q kay. And do you recall she also
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testified that it was wasn't possible at this tinme to

know what the appropriate anortization period is?

A That is correct.

Q And do you believe that is the case?

A Yes, | do.

Q And woul d you agree wwth ne that the fact

that the anobunt is as yet uncertain and that the
anortization period is at -- as yet unknowabl e, that
t hose constitute good reasons not to order the flow
back now?

JUDGE WOCDRUFF: If | can interrupt for
just a nmonent. M. Thonpson, you need to get cl oser
to your m crophone.

MR, THOMPSON:. | apol ogi ze, Judge. |
t hought | was scream ng | oud enough not to need it.

JUDGE WOCDRUFF:  That is nuch better
Thank you.

THE WTNESS: | think that would be good
cause not to refund anything at this tine pending the
determ nation of the final balance and the
anortization, which will be in this cal endar year.

BY MR THOVPSON:
Q And she also testified, as | recall, that
the interimvalue for the unprotected ADIT is, in

fact, a negative figure of 1,286,953 doll ars.
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A Yes, she did.

Q And now that figure m ght change in the
future as well; isn't that correct?

A That is correct.

Q If it remains negative, however, then

none of that would be flowed back; isn't that correct?

A That's correct. It would increase
cost-of-service -- or increase tax expense and result
in higher rates to custoners.

Q Now, in working with these nunbers, is it
appropriate to use the grossed-up version or the
non- gr ossed-up versi on?

A | would -- | believe it's appropriate to
use the non-grossed-up version.

Q That's all the questions | have. Thank
you.

JUDGE WOCDRUFF:  All right. For MECG
MR, WOCDSMALL: Thank you.
CROSS- EXAM NATI ON BY MR, WOODSIVALL:

Q Briefly just so | understand what's going
on here. So the -- you're tal king about the software
that's necessary. As | understand, that software wl|
acconplish two things. It will allow you to segregate
the total excess ADI T between protected and

unprotected; is that correct?
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A Yes.
Q Ckay. And the other thing it will allow
you to do is calculate the ARAM peri od for purposes of

anortizing the protected portion back; is that

correct?
A Yes.
Q Ckay. And you said that you anticipate

havi ng the segregati on between protected and
unprot ected done by Septenber 15th. Do you recal
t hat ?

A No. The -- we -- Septenber 15th will be
the due date -- or when we plan to file the 2017 tax
return and make the provision to actual adjustnents.
That woul d be the date when we firmup the excess ADIT
bal ance in total.

W expect to have the software
i npl emented by the fourth quarter or sonetime during
the fourth quarter. And the software would be able to
determ ne the breakdown between protected and
unprot ected ADIT.

Q So will your ability to calculate the
ARAM peri od happen at the sane tine as the segregation
of protected and unprotected?

A Yes. It will be sinultaneous.

Q Ckay. But you have every belief that
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that will be done by the end of the year?
A Yes. |If nothing else, for financial
reporting requirenents we'll need to have that done by

the end of the year.

Q kay. Are you famliar with the term
that we've been using "stub period" here today?

A Yes.

Q Okay. Does this software in any way
affect your ability to calculate the stub period
quantification of benefits?

A It shouldn't because the software deals
with the excess ADIT which was created at enactnent.
And ny understanding of the -- of the stub period is
it's the period since the rates becone effective
January 1st through the date that the rates --
custoner rates change and that it deals with the fact
t hat what has been billed to customers during 2018
contains a tax provision at 35 percent rather than
21 percent federal rate. So I don't believe those are
integrated with the software.

Q Ckay. And simlarly, the software isn't
necessary to determ ne appropriate anortization period
for the stub period benefits; is that correct?

A That's correct.

Q Ckay. Sinple question. W' ve gone
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t hrough cases with Aneren and they've been able to
handle the ADIT stuff. KCP& was able to handle it.
| just -- Westar in Kansas. Wy are they able to do
this -- not only segregate but cal culate ARAM -- and
Enpire's not?

A | checked with tax managers at KCP&L and
Areren. My -- when | heard that this was -- had been
a question that had been raised, | thought -- | -- |
bel i eve that both conpani es use the sane type of
software, the Power Plant Software Suite that we do,
which is the industry standard for utility fixed asset
managenent. M thought was |'|l| bet they have def--
t hey have inplenented the Deferred Tax nodul e and are
using it in their processes already.

| checked with tax managers there and
both of them have. And that's -- so, you know, they
had the software that we need to inplenent already in
pl ace and so they were able to produce quick
cal cul ati ons.
Q Do you know if they had this software

because it has value in the course of business

day-to-day or did they just -- did they just procure
it quicker than Enpire did?

A. Well, the deferred tax software works
in -- in conjunction -- it's one of three pieces of
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Power Plant -- well, one of four pieces of Power
Plant's tax-rel ated software. The first is a -- is
Power Tax, which is a depreciation software. The
second is a Provision software which perforns tax

accruals. The third is the deferred tax software.

M/ -- in talk-- in just e-nail
correspondence with those -- those managers, they use
the Power Plant -- or the Power tax pro-- Deferred Tax

nodul e for managing fixed asset DI T (phonetic) rel ated
items. So to answer your question, it provides them
sonme benefit in that it is what they're using to track
their deferred incone taxes from plant.

Q So it had sonme value to themprior to a
tax change and they were able to use it to take care

of this tax change --

A That's --

Q -- and Enpire didn't?

A Ri ght.

Q (kay. Second-to-the-last question, has
Enpire done anything -- you're -- you operate in four

states; Is that correct?

A That is correct.

Q Have you done anything for taxes in any
of your other three states?

A Anyt hing for taxes or --
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Q For returning tax benefits associ ated

wth the tax reform

A Personally | haven't. | think the
Regul at ory Departnent has -- has done -- been in
negotiations or dealt with the -- the Comm ssions in

those states to address the i ssue.
Q But if anything was done along the |ines

of ADIT, you would be involved, wouldn't you?

A | woul d hope so, yes.

Q kay. Last question. Do you know if
Enpire has started anortizing any of its ADIT -- any
of the buckets to -- on its financial books?

A | do not believe so -- any of the excess
ADIT that -- at 12/31 17? | don't believe so because
the -- the issue hasn't been addressed. [|'Il -- |"1]
step back a second and -- and clarify in ny prior
comment. | think when regulatory has dealt with
Comm ssions in -- in sone other states, that's been on

t he prospective change rather than the refund of
excess ADIT.

| don't believe anything -- any orders
have been issued by those jurisdictions. And w thout
orders, we can't anortize any bal ances. And we
can't -- the Comm ssions really can't issue the orders

until we give themthe facts and the anounts of
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anortization and they can audit those and assure
thensel ves that they're reasonable and just.

Q So you don't believe that you can
unilaterally start anortizing that on your financi al
books?

A | don't believe we can w thout an order
fromthe Comm ssion.

Q Okay. No further questions. Thank you,

JUDGE WOODRUFF:  Publ i ¢ Counsel .
MR N WLLIAMS: Thank you.
CROSS- EXAM NATI ON BY MR N WLLI AVE:

Q Are you famliar with the conposite tax
rate that M. Riley has on his -- in his testinony?
A I"'mfamliar that he does have a

conposite tax rate in his testinony.

Q Was it materially different fromthe one
that Enpire enpl oyed?

A | don't believe the anbunts were very
much of f on a percentage basis when you -- you can
apply a small percentage change to a very |arge
bal ance and get quite a nunber of dollars. |[|'ve not
done those conputations to see how many dollars were
involved in the differences.

Q Wel |, you | ooked at the prospective tax
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bal ances, didn't you?

A The prospective tax bal ances?

Q The 17 point -- what is it? Sonething
like 17 mllion versus the 17.4, said that wasn't
material in your view?

A | did not review those. Those were
devel oped by the regulatory team And that should be
an easy conputation, just taking the revenue
requi renments, changing the tax rates and seei ng what
the difference woul d be.

Q Isn't the concern with protected excess
accunul ated deferred incone tax flow ng the noney back
to custoners faster than the remaining life of assets?

A Yes.

Q So if the Commssion -- if the Conm ssion
ordered a fl ow of noney back, you earlier testified
that if it was too much or protected ADIT, that it
woul d nean then you would have to raise rates to
recover that noney, did you not?

A That and it would constitute a
normal i zati on vi ol ati on which woul d destroy our
ability to use accel erated depreciation. The effect
of that would be in the future we woul dn't have as
much ADI T.

Q | think you testified as to all the
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ram fications earlier so --

A Ckay.

Q How nuch do you anticipate that the
estimate of excess accunul ated deferred i ncone tax,
whi ch you' ve estinmated around | believe 121 mllion,
how much do you expect that nunber will change
per cent age- w se?

A | don't know at this point in time since
we -- the major difference between this year and prior
years is the repairs analysis that we're doing. W
had made the proper elections to be able to inpl enent
I RS repair regul ati ons regardi ng safe harbor treatnent
of repairs with transm ssion distribution property.
W' ve never executed that study before. This year we
are executing it. |It's being done by Ernst & Young.
And that would -- that could significantly change the
excess ADIT that existed as of the end of 2017.

Q What's significant? 10 percent,

5 percent, 20 percent, 50 percent?

A It could be -- and this is just a wild
guess based on sone of the results that they've gotten
fromother studies they' ve done. That 30 percent of
the basis of those properties could be treated as
repairs rather than capital itens.

Q And how significant is the total nunber
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for those properties?

A It's fairly significant. | haven't
roughed anything out on it that I, you know, woul d
really think would be of any benefit to formng
judgnents, but it could vary by several mllion
dol | ars.

Q VWll, how much of an inpact would it have
on excess ADIT if you had that 30 percent change?
Let's assune it's a reduction.

A If it's a reduction that -- for book
pur poses, those assets are capitalized. For tax
pur poses, we woul d be expensing 30 percent of what's
been capitalized. The bonus -- we've pr-- previously
t aken bonus depreciation on nost of that or it would
be covered by bonus depreciation. So, you know, it

woul d i ncrease ADIT by, you know, several mllion

dol I ars woul d be ny guess.

Q Ch, so it would increase the excess of
accunul ated deferred incone tax --

A Yes.

Q -- not lower it?

A It would increase it -- it would reduce
current income -- current taxable inconme, which would
i ncrease ADIT.

Q Well, what's the risk of a nornmalization
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violation if the Comm ssion were to accept or bas--
use the 120 mllion, use a 40-year anortization period
and then take that resulting 3 mllion and flow it
back to custoners through rates?

A The risk would be -- the primary risk
woul d be starting to flow the benefits back sooner
than the ARAM conputations would allow, especially
since we put the Riverton 12 assets into service in
2016. They, you know, still have quite a long life.
So depreciation differences mght not be turning and
it wouldn't be turning yet and it wouldn't be
esti mabl e what woul d be refundabl e, especially in the

earlier years.

Q What's the expected |life of the R verton
asset ?

A | think it's between 40 and 50 years.

Q In the hypothetical | gave you, | was

using a 40-year life.

A Right. Yeah. The way it -- the way ARAM
wor ks though is that you nmatch on an asset-by-asset
I n-- basis when the book and tax depreciation start to
reverse. Nornmally tax depreciation -- for tax
pur poses, assets depreciate faster than for book
purposes. At the point in tinme when book depreciation

starts exceeding the tax depreciation, that's what
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triggers the refund of excess ADIT.

If we started -- if -- you know, in a
hypot hetical situation if we took the |ongest possible
life and treated all the differences as protected on a
bel ts and suspenders approach, to be conservative, we
woul d still risk a normalization violation if we
started refundi ng that sooner than the ARAM
conputations said we could start refunding it.

Q Does Enpire have a software |icense for
the nodule that will permt it to determne the life
for ARAM -- ARAM pur poses and segregate or separate
protected and unprotected excess accunul ated deferred
I ncone tax?

A Yes. We have a license that covers the
Power tax and the Deferred Tax nodul e and the
Provision nodule. And | believe we've had that since
at | east 2016. W' ve inplenented the Power -- or had
I npl enented the Power tax nodul e years before and the
Provi sion nodul e years before | started in the Tax
Depart nent .

| wasn't involved in the decision not to
i npl ement the Deferred I ncome Tax nodul e. Just
tal king with sone other nenbers, there was sone curr--
concern with managenent about kind of over -- that we

had al ready managed the area, the deferred tax
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tracki ng adequately and that we didn't need to bring
this additional level of conplexity in. At that point
in time, nobody really anticipated that there would be
a reduction in corporate tax rates, especially as
significant as did occur.

Q When did Enpire take steps to start
i npl enenting the software nodule that will allow it
to -- for ARAM purposes, conme up with appropriate life
and separate the protected and unprotected excess
accunul ated deferred i ncone taxes?

A W started talking with Deloitte early on
in 2018 when, you know, it becane apparent to us that
we t hought we had the information to -- that would
be -- we would be required to use the ARAM net hod.

And we started | ooking for a solution to be able to
conpute, nake the conputations.

Deloitte's provided tax services to the
conpany for quite a nunber of years. The teamthat we
wor ked with, which includes utility experts, nost --
several of which are also technical es-- experts who
wor ked for Power Plant for several years before
joining Deloitte, you know, took -- did an analysis of
our systemto see if we had enough information to be
able to inplenment the Deferred Tax software and

determned that it is.
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And it's been a process of getting the

project noved through. It hadn't been budget ed.
We're getting it noved through and approved by IT --
or our Information Technol ogy Managenent Systens or --
at the conpany and the parent conpany to -- you know,
they have to assure thenselves for internal control
and Sar banes- Oxl ey purposes that there is not a
substantial risk to the conmpany by inplenenting the
sof t war e.

Q Has pursuing inplenentation of the

software been a high priority project at Enpire --

A Yes.
Q -- or Liberty's?
A Yes, it has. Qur director has been per--

personal |y pushing the project to get it through and
I mpl enent ed.

Q If | understand what you've testified to,
you' re saying that Enpire has the underlying raw data
that's necessary in order to cone up with an
anortization period for protected and unprotected
excess accunul ated deferred incone tax and to -- |
should say -- I'msorry -- has the information ne--
data necessary in order to cone up with the proper
anortization period for protected excess accunul at ed

deferred inconme tax and to determ ne what is protected
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and unprotected accunul ated deferred i ncone tax, as
well the total excess accunul ated deferred incone tax,
but it needs software in order to actually obtain

t hose results?

A Yes. It's a -- we have a nound of raw
data as far as doing the ARAM conputations. The nost
prudent approach, especially given the fact that it
has to be nonitored year-by-year for retirenments of
assets is to inplenment a software solution rather than
to try and manual |y conpute sonething, which | don't
even think woul d be feasible given the size of the
conpany.

Q And where is the raw data?

A The raw data is in the Power Plant and
Power tax systens.

Q You said you have sone famliarity with
M. Rley's Direct Testinony?

A Yes.

Q Are you famliar with the schedules to

that testinony?

A Yes.

Q Do you recall there's sone e-mails that
appear in Schedul e JSR D 3?

A Yes.

Q And there's a Steve WIlians who either
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is shown as a sender or a recipient of e-mails that

are within that schedul e?

A Yes.

Q Are you that Steve WIIlians?

A | am

Q And if you were the recipient, did you
read the e-mail ?

A Yes, | did.

Q | had M. Krygier read the first

paragraph of an e-mail that appears on page 7 of
Schedule JSR-D-3. Do you recall -- were you present
when t hat happened?

A Yes, | was present. | don't require --
recall the quote.

Q Well, did you author the first paragraph
of -- | guess best way to do it is just to have you --
or I'll read it. Wiat I'mreferring to is Schedul e
JSR-D-3, page 7 of 10 at the top. There's a
reproduction of an e-mail and at the beginning of it
it says, The protected piece will be anortized as
timng differences reverse, which could be 40 to
50 years. The unpro-- unprotected piece will anortize
at the whimof the PSCs of the various states so neg--
negoti ate somet hi ng good for us, please.

A. Yes.
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Q Did you author that?
A Yes, | did.
Q And what were you requesting by, So

negoti ate sonet hing good for us, please?

A That was in regard to the unprotected
pi ece. The protected piece would have to, as | stated
in the e-mail -- and I, you know, tried to avoid too
many technical terns since | wasn't communicating with
tax people is that they -- the protected piece would
reverse as timng differences reverse follow ng the
ARAM net hod.

As to the unprotected piece, which is,
you know, subject to the discretion of the Conm ssion
on the period of tinme that it's returned to custoners,
it was nore of an adnonition that, you know, there --
t hey shoul d negotiate sonething in the interest of al
parties involved and protecting the interest of the
conpany on how fast the unprotected piece would be
returned.

At that point in time we anticipated that
the unprotected piece would be as deferred tax asset
still. That practically all of the excess ADIT woul d
be protected given that it's fixed asset related. So,
you know, that dealt only with the unprotected piece,

whi ch was subject -- they're not required or there's
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no prescribed, by IRS regul ation, schedule for its

return.
Q So "us" is not just referring to Enpire?
A Not necessarily.
Q Who else would it be referring to?
M5. CARTER. |I'msorry. I'mgoing to

object to the relevance of this |line of questioning
about this e-mail and a statenent M. WIIlians nay
have nade about negotiations in a hypothetical case
that may or may not happen at sonme point in the
future.

JUDGE WOCDRUFF: M. WIllians, what's
your response?

MR N WLLIAMS: I'm-- it's -- actually
it's going to be ny pr-- hopefully ny [ ast question
and I'mtrying to get at interest bias.

JUDGE WOCDRUFF: I'Il allow the question.

THE WTNESS: Us would primarily refer to
t he Conpany, pursuing the Conpany's interests, but the
Conpany's interests are subject to review by the
Conmm ssion and the Comm ssion will establish fair and
reasonabl e rates regardl ess of, you know, what the
preference of any party is.

MR N WLLIAMS: My | have a nonent?

JUDGE WOCDRUFF:  Sur e.
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MR N WLLIAMS: No further questions.
QUESTI ONS BY JUDGE WOODRUFF:

Q | do have one question and it's for the
benefit of the record when I'mgoing to try to wite a
decision on this case. Can you briefly explain the
di fference between protected and unprotected ADI T?

A Yes. Protected ADIT is de-- is
differences in -- or ADIT differences in book and tax
treatnent of depreciation on assets that is related
only to the differences in depreciable |lives and
nmet hods used.

So, for exanple, a piece of plant
equi pnment could have a book life -- straight |ine book
life of 50 years. For tax purposes it would be
depreci ated over a 150 percent declining bal ance under
the Maker's systemover a life of 20 years.

So to the extent that there is a
difference that's attributable to a book tax life,
that's a protected difference. There could be other
differences in the cost of fixed assets such as
overhead rates capitalized. There are, you know,
specific rules for tax capitalization under Section
263, cap A, different rules for book depreciation or
book capitalization. That would be an unprotected

di f f erence.
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To -- in the nost sinple -- sinplified
terms, if you take ADIT and you subtract out the
protected portion, everything else is unprotected.

Q | think that helps a little bit. Thank
you.

JUDGE WOCDRUFF:  Any recross based on
those qu-- question? Any redirect?

M5. CARTER. No. Thank you.

JUDGE WOCDRUFF: M. WIIlians, you can

step down.

THE W TNESS: Thank you.

JUDGE WOODRUFF:  Nat han, you had sone
exhibits that hadn't been -- 8 and 9 haven't been

offered. Do you want to offer thenf
MR N WLLIAVS: | wll eventually.
JUDGE WOCDRUFF:  Ckay.
MR N WLLIAVS: They're M. Riley's is
why | have not yet.
JUDGE WOODRUFF: M. digschl aeger.
(Wtness sworn.)
JUDGE WOODRUFF:  Thank you.
MARK OLI GSCHLAEGER, havi ng been first duly sworn,
testified as foll ows:
DI RECT EXAM NATI ON BY MR THOWPSON:

Q State your nane, please.
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A My name is Mark L. A igschl aeger
Q And how are you enpl oyed?
A | am enpl oyed as the nanager of the

Audi ting Departnent for the M ssouri Public Service
Conmi ssi on.

Q Are you the sane Mark A igschl aeger that
prepared or caused to be prepared Rebuttal Testi nony
mar ked as Exhibit 3?

A | am

Q Do you have any corrections to that
testi nony?

A | do not.

Q If I were to ask you the sanme questions
today, woul d your answers be the sane?

A They woul d.

Q And are they true and correct to the best
of your know edge and belief?

A They are.

MR, THOMPSON: | woul d nove the adm ssion
of Exhibit 3.

JUDGE WOCDRUFF:  Three has been of fered.
Any objections to its receipt?

M5. CARTER: No objection.

MR N WLLIAMS: No.

JUDGE WOCDRUFF: Hearing none, it wll be
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recei ved.
(Exhibit 3 was received into evidence.)
BY MR THOVPSON

Q Were you present during the testinony of
M. WIIlians?

A | was.

Q Did you hear his explanation of a
possi bl e normalization violation in the event that
Enpire were required to fl ow back protected and
unprotected ADIT prior to determining the precise
anounts and precise anortization period required?

A | was here, yes.

Q Do you have any reason to disagree with
that testinony?

A Generally, no. | nmean what exactly woul d
constitute a normalization violation | think somewhat
depends on the facts and circunstances of how t he
benefits are flowed back and whether there's a true-up
nmechani sm and ot her factors. But in general, no, the
concern is valid.

Q Well, as an auditor for the PSC, do you
accept M. WIllianms' explanation and rationalization
of why those flow backs should not be ordered at this
tinme?

A | agree with the Enpire w tnesses that
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that would not be, in ny view, a prudent course of
action at this tine.
Q Thank you. No further questions.

JUDGE WOCDRUFF:  All right. And for
Cross-exam nation, we begin with Enpire.

M5. CARTER: Enpire does not have any
questions for M. digschlaeger. Thank you

JUDGE WOCDRUFF:  Ckay. MECG

MR, WOODSMALL: Thank you, Your Honor.
CROSS- EXAM NATI ON BY MR, WOODSMALL:

Q Good afternoon, sir.
A Good afternoon.
Q You were involved in Staff's

consi deration of various pieces of legislation this
year; is that correct?

A | was.

Q And was one of those pieces that you

revi ewed SB 5647?

A It was.
Q Wul d you agree that SB 564 only applies
to electric corporations? The -- I'msorry, the tax

portion 393.137 only applies to electric corporations?
A That's ny recoll ection.
Q kay. And so MAWC, Lacl ede, Liberty

Utilities Gas, they're not electric utilities, are
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t hey?

A They are not.

Q Ckay. So any treatnent of their tax
benefits was just because they had a rate case and not
because of sonething in SB 564; is that correct?

A That's true.

Q Ckay. Based upon your review of SB 564,
what is your understanding of how it handl es tax
provi si ons?

A | think in nmy recollection the only
specific topics in the bill related to i ncone taxes
are in 393.137 relating to treatnment of the Tax Cuts
and Jobs Act inpacts on electric utility rates.

Q And what is your understandi ng of that
speci fic provision?

A Wel |, broadly speaking, | think the act
states that qualifying electric utilities shall -- or
the Conm ssion shall, within 90 days of the law s
enactnent, performa one-tine rate adjustnent to
handl e the prospective financial inpacts of the Tax
Cuts and Jobs Act, as well as a deferral of those
i npacts from January 1st to the date the rates go into
effect enacting the one-tine rate action.

There's further |anguage in the bil

whi ch al l ows the Comm ssion, for good cause shown, to
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not reflect sone anount in a inediate rate reduction
but instead order its deferral.

Q So we've tal ked at various points during
this hearing today about benefits being in three
di fferent buckets; the prospective portion, the stub
period, and the ADIT portion. Are you confortable
wi th those buckets?

A Yes.

Q Are you famliar with an Ameren
stipulation that was approved by the Conm ssion

earlier this week?

A Yes.

Q Okay. Were you involved in that in any
way ?

A Yes, | was involved.

Q Ckay. Are you confortabl e discussing

that or do you need a copy of that stipulation? |If
you do, just holler.

A | actually have a copy, so.

Q Okay. Would you agree that the Ameren

stipulation included a provision for custoners to

receive the benefit associated with all three buckets?

A Okay. And the three buckets being the
prospective rate reduction, the stub period

anortization, and sone fl ow back of excess AD T?
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Q Correct.
A | woul d agr ee.
Q Ckay. And Aneren didn't have a rate

proceedi ng pendi ng on either February 1st, 2018 or
June 1st, 2018; is that correct?

A | don't believe they did.

Q Okay. Would you agree that KCP& and GMO

both had a general rate proceedi ng pendi ng before the

Commi ssion on February 1 and June 1st, 2018?

A | woul d agr ee.

Q Okay. Are you famliar with that case at
all?

A The KCPL/ GO rate case?

Q Ri ght.

A Sonmewhat .

MR, WOCDSMALL: May | approach the

Wi t ness?

JUDGE WOODRUFF:  You nay.
MR, THOMPSON: What piece are you goi ng
to ask himto read?
MR WOODSMVALL: G and Q
BY MR, WOODSMALL:
Q "' mgoing to hand you a piece of
testinony fromthat case and ask you if you can

identify that?
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A Yes. This is the Direct Testinony of
Darrin R lves testifying on behalf of Kansas Cty
Power & Light Conpany.

Q Wul d you turn to page 14 of that
testinony and | et nme know when you're there?

M5. CARTER. And -- and David, are you
going to have himread M. |ves' testinony from
anot her case?

MR, WOCDSMALL:  Yes.

M5. CARTER. | would object to the
rel evance of M. lves' testinony in a different rate
case being read as evidence in this current case --

MR WOCODSMALL: Wwell --

M5. CARTER. -- for Enpire.

MR, WOODSMALL: -- I'masking himto read
it to show what another utility is doing to handle tax
benefits.

MR, THOMPSON: | think that would be
hear say.

JUDGE WOODRUFF: | was going to say, it's
hearsay too. | haven't actually heard the question
yet, but --

BY MR, WOODSMALL:
Q Vell, I"'masking himfirst to turn -- are

you on page 147
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A "' mthere.

Q Ckay. | was going to ask himto read --
well, you don't have to read. Read it to yourself and
then 1"l ask a question.

A |s there a particular part of page 14?

Q The question and answer |ines 1 through
10.

A kay. | have read it.

Q Okay. Would you agree that based upon

what M. Ilves says there, that KCP& and GMO custoners
will receive the benefits associated with all three
buckets created?

A | would interpret that -- this as
expressing that intent by M. I|ves.

Q And when Staff filed testinony a couple
weeks ago in that case, Staff agreed that all three
buckets of benefits should return to custoners; is
that correct?

A |"mnot totally sure whether we expressed
a definite opinion that said the stub period should be
reflected in the case. | don't know whether we
commented on that, were silent on that or whatever.
don't recall.

Q Do you believe that in the KCP& and GVO

cases, the stub period benefits should flow back to
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cust onmers?

A Well, 1'lIl probably have to explain that
answer a little bit. As | explained in ny testinony
inthis case, to the extent a conpany can --
cooperates and you are able to reflect some benefits
of the tax rate ch-- or the benefits of the tax rate
change prospectively within a reasonably fast period
of time, we don't necessarily think a stub period
anortization or deferral on top of that is
appropriate. And we've taken that position in nost of
t he cases that have occurred to date.

Now, KCPL and GMO, obviously they wl|
not have new rates fromtheir cases probably until the
end of this year and that will be a full year fromthe
time the TCJ-- JA was passed and becane law. | would
say that's probably around the dividing line |I would
suggest be used as a rule of thunb. |If they can get
new rates in effect within a year, they don't need to
do that. |If it takes longer than that, then they
shoul d defer back.

Now, to the extent the Conpany's position
in the KCPL/GVO case is to reflect the stub period
anyway, of course we woul d not object to that.

Q kay. And that -- your response is the

sane regardl ess of whether it's an electrical
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corporation falling under SB 564 or a water or gas
cor poration?

A. Wll, | nean if -- if an electric
corporation is -- qualifies under SB 564, you foll ow
the provisions of the act and that supersedes anything
| said.

Q Ckay. So do you then believe -- do you
believe that Enpire is a qualifying electric
corporation within the nmeaning of SB 5647

A Well, obviously I'"mnot going to express
a legal opinion as to what a --

Q Fai r enough.

A -- general rate proceeding is as defined
inthat law. M -- | guess ny conmobn sense
under st andi ng what's going on, yes, | would consider
they have a -- an open general rate case.

Q You bel i eve they have an open genera
rate case?

A Yeah.

Q kay. Let's -- let's delve into that.
So you were assigned to Case Nunber ER-2018-002 --
0228; is that correct?

A | think so.

Q And what was the scope of your assignnent

in that case?
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A In general, to handle the ear-- probable
early phases of our review and investigati on which
woul d focus on income tax inpacts. Now, to the extent
the case woul d develop into nore of a review of al
rel evant factors and it becones nore |ike, you know,
the normal rate case process we're aware of and then
ot her people would |ikely be assigned to hel p out.

Q Okay. Did you, as nmanager of auditing,
assi gn anybody el se to that case?

A Not formally. There's several people in
the Jefferson City Auditing Ofice that | think is --
has ai ded and assisted ne over tinme, but | -- |I've

been the mai n pl ayer.

Q Okay. Did you issue any Data Requests in
t hat case?

A No, we did not.

Q kay. |In a general rate case, doesn't

the Auditing Departnment typically have a list of
standard Data Requests that it issues?

A In a typical general rate case, yes.

Q And did any of those standard Data
Requests get issued in this case?

A No. Because, again, we were focusing on
specific Tax Cuts and Job -- Jobs Act inpacts.

Q So it's fair to say then Staff at | east
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initially never intended to | ook at all relevant

factors unl ess Enpire becane uncooperative with taxes?
A Wll, | think it is true to say our hope

and perhaps expectation was to reach voluntary

agreenents with as many electric, gas and water

conpani es as possible in regard to flowng the tax

I npacts into rates.

Having said that, it would not -- would
not and has not surprised ne that conpanies nay raise
ot her non-income tax factors as argunents against full
reflection. And in that case, then ny understanding
was we woul d have -- need to review and anal yze al
rel evant factors in order to pursue a rate change.

Q But to date, no all relevant factors
anal ysis has occurred by Staff; is that true?
A Well, obviously in the general rate cases

that were filed by the utilities, yes and --

Q |"msorry. Let nme rephrase that.
A Ri ght .
Q To date in this case, no all relevant

factors review of Enpire's rates has occurred by
Staff; is that correct?

A | woul d agree.

Q Okay. Let's talk about excess ADIT for a

second. First off, are you famliar with cash working
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capital ?
A Yes, | am
Q And cash working capital, tell nme if

generally | get this right. Cash working capital
tends to determne -- is designed to determ ne whet her
custoners are fronting the utility sone capital needs
or vice-versa; is that correct?

A Wth the caveat based on the conpany's
cash needs -- daily cash needs, are they getting the
funds in aggregate fromtheir custoners or are they
getting it fromother sources; debt hol ders,
shar ehol ders.

Q And if -- and cash working capital flows
t hrough the rate-base calculation; is that correct?

A That's correct.

Q So if there is a cash working capital
bal ance, neaning that the custoners have fronted noney
to the utility, since it flows through rate-base, it
essentially gets a carrying cost equal to the wei ghted
average cost of capital ?

A It gets a return -- rate of return equal
to the weighted cost of capital. You can call that a
carryi ng cost, yes.

Q Okay. Now, would you agree that excess

ADI T is conparable to cash working capital; that is,
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it is noney that has been fronted by the ratepayers to
the -- to the utility?

A. Well, ADIT in general is excess.
Certainly is, yes. The excess piece of that is, yes.

Q And to the extent there is a deferral of
the excess ADIT as provided in the stipulation that
Staff executed, wll there be a carrying cost for that
def erred anmount ?

A | believe so. Al anobunts of excess ADI T
have been reflected in Enpire's rate-base in prior
cases and has reduced the overall return that
custoners are -- are -- need to provide to the
Conpany. And for that reason, yeah until -- even as
we speak now, excess ADI T custoners are earning a
return on that.

Q Ckay. So then let's take it a step
further. Are you famliar with what we've called the

stub period?

A Yes.
Q kay. And to the extent -- if the
Comm ssion orders a deferral -- if the Conm ssion goes

beyond the stipulation and orders a deferral of the
stub period benefits, wouldn't that be conparable to
cash working capital ?

A |"d probably disagree with that. |[If the
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Conmmi ssion were to order that, that woul d be an anount
that ultimately would be intended to flow back to
custoners. Cash working capital isn't like that.

Q Ckay. So when a utility has an
anortization of sone cost --

A Uh- huh.

Q -- that anount is intended to flowin
sonme portion -- in some nethod, but they seek to get
capital -- carrying costs on that. Do you believe
that carrying costs there are appropriate?

A Stated generally in the context of
deferrals, |I think Staff has opposed nost carrying
cost proposals. W believe the deferral itself and
the fact the Conpany -- or the custoners or the
Conpany wi Il be nade whole over the long termis
sufficient conpensation and you don't have to go to
the I ength of applying carrying costs to those anounts
as well.

Q Ckay. So given that rule of thunb, if
you will, if you don't allow carrying costs in those
I nstances, you shouldn't allow carrying costs of the

stub period benefits while they' re being deferred?

A That woul d be ny argunent, yes.
Q kay. Final line -- | believe final --
yeah, final |ine of questions, Staff initially
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executed the tax -- the tax provisions that are
contained in this stipulation in the wind case; is
that correct?

A That's correct.

Q And -- and that wind case -- that
stipul ati on was executed approximtely the end of
April?

A April 24th.

Q kay. And the exact identical provision
IS now contained in the stipulation today; is that
correct?

A Substantively | believe there's no --

there's no differences. And maybe there's no wording

differences. | can't testify to that.

Q But substantively you believe they're the
sanme?

A Certainly in ny area, which is nore the

revenue requirenent piece and not the rate design.

Q kay. It returns the sanme prospective --
not returns. It provides for the sane prospective
rate reduction, 17.8 mllion; is that correct?

A That's correct.

Q It provides for the deferral of ADIT; is

that correct?

A. |t does.
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Q And it doesn't provide for any treatnent

of stub period benefits; is that correct?

A That's correct.
Q kay. So it is substantively the sane.
Gven -- can you tell nme if anything has happened over

the intervening tine between April 24th and today that
you believe affects taxes and how taxes shoul d be
handl ed by el ectrical corporations in Mssouri?

A |"'msure sone parties would consider the
passage of SB 564 pertinent to the whol e question of
how i ncone taxes should be treated for Enpire and
ot her conpani es.

The only other thing that m ght have
changed is with the passage of an additional two or
three nonths, | guess it's theoretically possible that
a utility could be further along the road in terns of
t he necessary quantifications, particularly in regard
to excess ADIT anortization. But as we've heard
today, | don't believe Enpire is far enough al ong as
of today to -- that it would be wise to reflect that
anortization in current rates.

Q And you don't believe that the passage
and enactnent of SB 564 should in any way reflect on
Staff's position on how taxes should be handl ed for

Enpire?
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A Vll, if it is determned that Enpire
qual i fies under SB 564, 393.137, then that statutory

treatnment should prevail. Again, our assunption at
this point is it -- they are not a qualifying utility.
Q kay. So let's delve into that then

briefly. If the Conm ssion determ nes that 393. 137
shoul d apply to Enpire --

A Ri ght .

Q -- woul d you agree that the stub period
benefits should flow back to custoners?

A That woul d be ny interpretation of what
the SB 564 calls for.

Q And woul d you believe that those should

fl ow back imedi ately to custoners?

A The stub period benefits?
Q Yes.
A | think SB 564 says you defer themuntil

t he next rate case.

Q Ckay. Even though Aneren began to
anortize themimedi ately; is that correct? And | may
be wong there.

A | don't know off the top of ny -- or |
don't renmenber off the top of --

Q kay. That's fair enough. Let ne just

check and make sure | got everything.
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No further questions.

MR. WOODSMALL: Thank you, Your Honor.
Thank you, sir.

JUDGE WOCDRUFF:  Public Counsel ?

MR. N. WLLIAMS: Thank you.
CROSS- EXAM NATION BY MR- N WLLI AVE:

Q Good afternoon, M. digschl aeger.
A Good afternoon.
Q Does Staff agree that if Enpire's rates

are changed in this case, the starting point for
i npl enmenting those changes is an Enpire annual revenue
requi renent of 489, 566,812 dol |l ars?

A Qur analysis of the Tax Cuts and Jobs
i npact did not lead us to conpute the actua
cost-of-service fromthe |last rate case. Having said
that, | have no reason to dispute your figure.

Q If it's good enough for Enpire, is it
good enough for Staff?

A VWll, no. | don't think you need to know

the cost-of-service fromthe | ast case to nodel the

I npacts of the Tax Cuts and Jobs Act. | think you
take a cost-of-service -- a revenue requirenent
calculation that is representative of -- reasonably

representative of the stipulation in the |ast case and

you sinply substitute the new tax rate for the old
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one.

Q Turn your attention to page 5 of your
Rebuttal Testinony starting on line 20. And |'m going
to try to paraphrase it a bit. Hopefully get it
accur at e.

You say that it appears that there's
uncertainty at this tinme regarding the average rate
assunption nethod cal cul ati ons that are necessary to
determ ne the period of tinme protected accumnul at ed
deferred incone tax bal ances nust be anortized for
flowing themto Enpire's custoners and conply with the
tax normalization requirenents of -- | think you nean
the Internal Revenue Service code and you're probably
tal ki ng about excess accunul ated deferred tax
bal ances. But is that the gist of what you're saying?

A Yes.

Q VWhat did Enpire disclose in the
di scussions you refer to that |ed you to the
concl usi ons that you reached?

A Vel l, we've had ongoi ng di scussions with
them at | east since April and possibly even before
that. And | think fromthe start, they were up front
that they did not currently have the accounting ca--
capability to fully run through all of the ARAM nunber

cal cul ations that are necessary to conply with that

TI GER COURT REPORTI NG LLC 245
WAV TI GERCR. COM  573. 999. 2662



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

particular nmethod. So just in general, it was
Enpire's representations that they were not in a
position to give a definitive anmount of excess

deferred taxes protected versus unprotected or ARAM

peri od.

Q Did Enpire provide any estimted --
esti mat es?

A | don't believe so.

Q Did Staff request Enpire to provide any
estimated figures?

A | don't think we directly did, no.

Q Were you aware fromthe discussions that

Enpire had licensed the software that it had not yet
I mpl ement ed?

A | -- if you're tal king about what was
earlier testified today, | was not aware of the
current status of that until hearings today. Maybe

"' m not understandi ng your questi on.

Q Wll, there was testinony earlier about
Deloitte, | believe it is, accounting nodul e that
woul d allow Enpire to calculate -- or cone up with the

anortization period necessary for the excess protected

accunmul ated -- accunul ated deferred income tax and to
separate protected and unprotected excess accumnul at ed

deferred i nconme tax and that that software had been
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licensed by Enpire at |east for the past two years.

A Ckay. That was new information to ne.

Q You just |earned that today?

A Yes.

Q Then on the concern about nornmalization
violations for return -- flow ng protected excess

accumul ated deferred incone tax back to custoners
faster than the remaining life of the asset, what
nmechani sns can be enployed to avoid triggering IRS
action as a result of -- or to avoid those kinds of
normal i zati on i ssues?

A Well, probably the primary nethod woul d
be to wait until you have a conplete and accurate ARAM
cal cul ati on so you know the period of tinme it has to
go over and rates can reflect that.

Absent conpl ete 100 percent information
as to what those bal ances and what that period should
be, if you think you're fairly close, at |east in one
ot her case before the Conm ssion earlier this year,
you put in what you consider to be a close estimte of
what that amount will be, but nake sure there are
adequate true-up provisions so that over tine
custoners do not receive nore -- nore of the benefit
t han what they were -- would be entitled to under the

final ARAM cal cul ati ons.
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Q You don't have any opinion about the
accuracy of the 120 mllion dollar estimate that

Enpire's provided, do you?

A We have not reviewed it in detail.

Q Does that nean no?

A If you need a yes or no, that would be a
no.

Q | think earlier you said -- testified

that part of your answer was based on your common
sense understanding of the term"general rate case."

A Ri ght .

Q What is your common sense under st andi ng
of the phrase "general rate case"?

A Well, to me -- and again, |I'mnot trying
to make any kind of |egal pronouncenent. To ne, a
general rate case is a case in which a utility's
general rates are at issue. And | would think
normal ly that would al so involve, in npobst cases at
| east, a review of all relevant factors.

Q What do you nean by the term "genera
rates"?

A The rates custoners pay every nonth as
part of their utility bill that aren't denoted through
a separate line itemor -- you know, such as the FAC

or the RES or the MEEI A nechani sm

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

248



© 00 N oo o b~ wWw N PP

N D N N NN P B P P P PP PP
a A W N P O © 00 N O 0o A W N —, O

ER-2018- 0366 Vol 2

MR N WLLIAVS: | have no further
guesti ons.

QUESTI ONS BY JUDGE WOODRUFF:

Q Ckay. | have sone -- as you know, the
Chairman had to | eave, but he left sone questions for
nme to ask so I"'mgoing to ask them now.

First question is whether the excess ADIT
fl ow back neets the AAO standard of mat-- materiality,
extraordi nary recurring need?

A Okay. Does -- maybe I'Il try to attack
it this way. The passage of the Tax Cuts and Job Act
in general and its inpact on utility incone tax
expense | think can be car-- fairly characterized as
neeti ng the uni que, unusual -- or unusual, unique and

nonrecurring standard that | understand is normally

used here at the M ssouri Conm ssion to assess AAO
requests.
If the further question is excess ADIT

specifically, | would say as part of the overall
i npacts of the -- of the Tax Reform Act, yes, |
believe it does.

Q Ckay. And is the excess ADIT an incone
tax conmponent as that termas used in Section 3 of
SB 5647

A Is it one of the financial inpacts of tax
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reformthat are required to be taken into account

under 137? | believe it is, yes.
Q Ckay. And is the excess ADIT a part of
the financial inpact? Well, you just answered the

financial inpact of such federal act in the sane

section. You said that was -- you believed there was?
A Yes.
Q Okay. Well, let nme go back to the one |
asked earlier about the inconme tax conponent. |Is
there -- because the Chairman asked two separate

questions about it, so I'm-- whether the excess ADIT
IS an inconme tax conponent as that termis used in
section 3 of SB 564. Do you have a copy of the
statute there?

A " mthere.

Q Ckay. Does it talk about the financial
i npact of such federal act? Wat is the context of

that in that section, Section 37

A Ri ght .

Q What -- what does it say?

A About the financial inpacts?

Q Yes. Can we go ahead and read it?

A kay. To paraphrase to start off with --
well, if the rates of any electrical corporation to

whi ch this section applies have not already been
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adjusted to reflect the effects of the Federal 2017
Tax Cuts and Jobs Act, then it gives a cite, the

Comm ssion shall have one-tinme authority that shall be
exercised within 90 days of the effective date of this
section to adjust such electrical corporation's rates
prospectively so that the incone tax conponent of the
revenue requirenent used to set such an electrica
corporation's rates is based upon the provisions of
such federal act w thout considering any other factor
as woul d otherw se be required by Section 393. 270.

And there's nore if you want ne to read

Q Particularly section -- Section 3.

A Wll, | did read from Section 3.

Q That was Section 3?7 Ckay.

A Well, not the whole thing. If you would
like me to read the whole thing, | can.

Q Does the term"financial inpact of such

federal act" show up in that section?
MR THOWPSON: It's in Section 4.
JUDGE WOCDRUFF:  Is it Section 4?
MR. THOMPSON:  Yeah.
BY JUDGE WOODRUFF:
Q Al right. I'm--

A Well, and actually it shows up in Section
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3 too.
MR. THOMPSON: Yeah, it does. Sorry.
THE WTNESS: And do you want nme to read
the sentence that contains that phrase or --
BY JUDGE WOODRUFF:

Q Yes. |If you woul d, please.

A kay. The Conm ssion shall also require
el ectrical corporations to which this section applies
as provided for under subsection 1 of this section to
defer to a regulatory asset the financial inpact of
such federal act on an electrical corporation for the
period of January 1st, 2018 through the date the
el ectrical corporation's rates are adjusted on a
one-time basis as provided for in the imed ate
precedi ng sentence.

Q Now, that sentence you just read talks
about the financial inpact of such federal act as
bei ng sonething that the Comm ssion is supposed to be

| ooking at. Right?

A Ri ght .

Q And | -- the Chairman's question is
whether -- is the excess ADI T sonething that the
Conmm ssi on woul d be | ooking at under that -- under

t hat section?

A | would interpret it as including both
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the changes to the corporate tax rate as well as an
anortization of excess ADIT.

Q Ckay. Now, the next question then is
assum ng that SB 564, specifically 393.137, applies to
Enpire, do you believe good cause exists to defer a
portion of the one-tine rate change as set forth in
Section 4, the excess ADI T? Exanples good cause such
as Enpire's inability at the tine to determ ne the
anount of excess ADIT for the appropriate anortization
period. |s that good cause under the ternms of the
statute?

A As it relates to the excess ADI T piece, |
do consider the fact that we don't, right as we sit
here today, have a solid and accurate nunber for what
that -- those -- that -- those anortizations should be
to be good cause to choose to defer those inpacts as
opposed to imrediately reflect themas -- in Enpire's
rates.

Q Thank you. Next question then, woul d
there be any adverse inpact on ratepayers if the
Conmm ssion were to require the excess ADIT fl ow back
to be put in rates inmediately rather than deferred?

A The only adverse inpact would be in the
event sonme -- that would cause a normalization

violation to occur and then --
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Q What -- what would be the inpact of a
normal i zati on vi ol ati on?

A. Well, the -- as | understand it, the
offending utility would no | onger be able to take
certain accel erated depreciation deductions.

Q And woul d that have an adverse inpact on
rat epayers?

A Vell, they would pay -- ratepayers woul d
pay higher -- or let ne put it this way. |'mnot sure
It would change the anmount of incone tax expense
custonmers would have to pay in rates in aggregate, but
they would get |less of a rate-base offset to reflect
that paynent. So yes, | would say they woul d be
adversel y i npacted.

Q Agai n, assum ng that 393. 137 applies,
woul d there be any other reason to defer excess ADIT

fl ow back such as good public policy, sonething |ike

t hat ?
A To -- is there any other reason to
defer -- choose to defer excess ADI T?
Q Yes.
A | nmean in an ideal world, obviously you'd

want to reflect that inpact in rates as soon as
possible. | think the policy aspect of it is do you

have enough i nformation, do you have adequate
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information to do that.
Q Ckay. That's all the Chairman's
guesti ons.

| had a question too. Wen you were

tal ki ng about carrying costs with -- with
M. Wodsnall, you nentioned the custoners are
returning on -- currently earning a return on ADIT.

Can you explain how that works?

A Vell, sure. Rate-base is sinply all of
the -- neasures all of the capital the Conpany
receives fromvarious sources. To the extent they
recei ve capital from sharehol ders and debt hol ders,
then -- such as how plant assets are financed, that's
an increase to rate-base and the Conpany receives a
return fromcustoners to conpensate those investors.

However, there is some capital received
by a utility that is not contributed by third parties.
They're contributed directly by the custoners and
probably the primary source of those funds is
coll ection of accunul ated deferred incone taxes in
rates. To reflect --

Q Whi ch -- which actually reduces
rat e- base?

A And that reduces rate-base. |If you go to

the rate-base schedule, you'll see -- the top section
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usually is additions to rate-base, the bottom section
I's subtractions. That's where you wll find defer--
accunmul at ed deferred taxes show ng an overal |
deduction to rate-base and it is material for major
utilities.

Q So the fact that the rate-base is reduced
nmeans custoners are paying |ower rates?

A Vell, that -- it reduces the return they
woul d ot herwi se have to pay, so yes, their rates are

| ower to reflect that they need to receive a return as

wel | .
Q The custoners are receiving a return.
A vell --
Q | think I under-- | think |I've got it.
A Ckay.

JUDGE WOODRUFF: Ckay. That's all the
guestions | had and all the questions the Chairnan
had. Anyone wi sh to recross based on those questions
fromthe Bench?

MR N WLLIAVS: Yes

HEARI NG OFFI CER WOODS: Go ahead.

RECROSS- EXAM NATI ON BY MR- N. W LLI AVE:
Q You testified that norm- normalization
violation could require the | oss of sone benefits, |

bel i eve, accel erated depreciati on maybe?
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A The ability of the Conpany to take
certain deductions on their tax return.

Q Is that a -- if there is a nornalization
violation, will it -- is that a potentially result or

is it a definitive result, the loss of the ability to

t ake accel erated depreciation?

A Wel |, because this is an event that very
sel dom or ever happens, |'mnot sure exactly how the
process works. |Is there sonme kind of due process

rights to the Conpany where they can argue before the
IRS, no, don't -- don't take away our deductions? |
don't know how that works. It's very |least a
potential |oss of the deductions. And I think the
statutes thensel ves say conpanies that violate this
will lose their tax deductions.

Q I s your answer you don't know whet her or

not it's a definitive result or a potential result?

MR THOMPSON: |'mgoing to object. He
gave his answer. It speaks for itself.
MR N WLLIAVMS: [|I'mjust trying to get

himto clarify.

JUDGE WOCDRUFF:  I'Il allow you to
clarify. Overrul ed.

THE WTNESS: | guess it could be both,

dependi ng on the circunstances.
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MR. N. WLLIAVMS: Thank you.

JUDGE WOCDRUFF:  Any redirect?

MR THOMPSON: No redirect. Thank you.
JUDGE WOCDRUFF:  All right then,

M. digschl aeger.

And with that,

You can step down.

we're going to end for the

day. | apologize to Ms. Lange, but we'll take up --
MR N WLLIAVS: Judge, before we do --
JUDGE WOCDRUFF:  Sur e.
MR N WLLIAMS: -- may | request the

Comm ssion to take notice of sonme of

its filings in

sonme of

its cases?

JUDGE WOCDRUFF
MR N WLLIAMS:
JUDGE WOCDRUFF
MR N. WLLI AVE:

Yes.

Go ahead?

Go ahead.

The Public Counsel

requests that the Commi ssion take notice from Case

Nunmber AW 2018-0174, the order Opening a Wrking
Proceedi ng Regarding the Effects Upon M ssouri
Utilities of the Tax Cuts of -- Act of 2017 and
Directing Response that was filed by the Conm ssion on
January 3rd, 2018; the response to the order filed by
the Enpire District Electric Conpany, it's a
confidential exhibit on January 31, 2018; Anmeren

M ssouri's response to that Conm ssion order that was
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filed by Aneren M ssouri on January 31 of 2018; the
initial responses of Kansas City Power & Light Conpany
in KG- KCPL/ Geater Mssouri Operations Conpany filed
by Kansas City Power & Light Conpany and KCP&L/ G eat er
M ssouri Operations Conmpany on January 31, 2018; in
Case Nunber ER-2016-0023 the Comm ssion's order
approving conpliance tariffs that was filed by the
Commi ssi on on Septenber 6th, in; and Case Nunber

ER- 2018- 0226 the Commi ssion's order Opening Rate Case,
Directing Notice, Establishing Tinme To I ntervene and
Requi ri ng Conpany To Show Cause Wiy Its Rates Shoul d
Not Be Adjusted that was filed by the Conm ssion on
February 21, 2018; Aneren M ssouri's response to the
Comm ssion's show cause order, public and
confidential, that Areren M ssouri filed on March 19,
2018 in that case; and Case Nunber ER-2018-0228, the
Commi ssion's order Opening Rate Case, Directing
Notice, Establishing Tinme To Intervene And Requiring
Conpany To Show Cause Wiy Its Rates Should Not Be

Adj usted that the Conmi ssion filed on -- issued
actual ly February 21, 2018; the re-- Enpire -- the
Enpire District Electric Conpany's response to show
cause, notion and order that it filed on March 19,
2018; the Comm ssion's notice acknow edgi ng di sm ssal

of application enclosing the case that the Comm ssion
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i ssued on May 17th, 2018.

JUDGE WOCODRUFF:  Anyone object to taking
notice of those docunents?

MR. THOMPSON: Yes. Staff does. |
object to taking notice of Areren M ssouri's response
and the response of Kansas City Power & Light and GMO
in AW 2018-0174 as irrelevant. | object to taking
noti ce of the order opening case and Aneren's response
in ER-2018-0226.

M5. CARTER:. | woul d nmake those exact
sane objections, | believe. To be honest, | couldn't
go through that |ist fast enough that Nathan was
readi ng off, especially w thout know ng what those
case nunbers are as he was reading them But nost
certainly I would object to filings from ot her
conpani es bei ng brought into this case.

JUDGE WOCDRUFF:  All right.

MR THOMPSON: If he wants to argue
sonething in his brief, Judge, referring to one of
those itens froma different case with a different
conpany, | think he can do that. But if you take
notice of it, it becomes evidence in this case and |
object to that.

M5. CARTER. It would all -- all be

hearsay. It's their out-of-court statenents in
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anot her matter and those wi tnesses are not taking the
stand in this case.

JUDGE WOODRUFF: M. WIlianms, do you
have a response?

MR N WLLIAVS: Well, a nunber of them
are Conm ssion orders. |'msure the Conm ssion can
take notice of their orders.

M5. CARTER. And we didn't object to
any -- we didn't object to the Comm ssion orders.

MR, THOWSON:. | did.

M5. CARTER. For the Anmeren case -- for
the Ameren case, but -- yes, | don't believe that --

JUDCE WOCDRUFF:  Since -- since we'll be
back on Monday, share a copy of that with the other --
Wi th counsel so we can know exactly what docunents
we're talking about. And if you can get to ne a copy
as well, we'll take it up again on Monday norning.
Ckay.

MR, WOODSMALL:  Your Honor, if |'m not
here on Monday, may | be exuded?

JUDGE WOCDRUFF:  You certainly nmay.

Al right. Wth that then, we are
adj ourned for the day and we'll resunme on Monday
norni ng at 8: 30.

(Exhibit 10 was marked for

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

261



© 00 N oo o b~ W N PP

N N NN NN P P P PR R R R e
o A W N P O © © N O OO A W N P O

ER-2018- 0366 Vol 2

i dentification.)

(Wher eupon, the hearing was adjourned

until July 23, 2018 at 8:30 a.m)
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