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Proposed Findings of Fact and Conclusions of Law 


COMES NOW the Staff of the Missouri Public Service Commission, and for its Proposed Findings of Fact and Conclusions of Law, suggests the following:

Procedural History

On October 9, 2001, Missouri Public Service and St. Joseph Light and Power, divisions of UtiliCorp United, Inc., now known as Aquila, Inc. (“Aquila”), in conjunction with a number of other companies, filed an application seeking certain relief pursuant to 4 CSR 240-13.055(10) (the Commission’s “Cold Weather Rule”).  All applicants other than Aquila later dismissed their applications.

On November 6, 2001, the Midwest Gas Users Association filed to intervene pursuant to 4 CSR 240-2.075.  The Commission later granted the motion.

On March 13, 2002, Aquila filed its First Amended Application together with a Motion for leave to do so.  On May 13, 2002, Aquila filed a Supplement to its Motion altering its name and further amending its application.  The Commission later granted the motion.

In its application Aquila asserted that it was experiencing or would experience extraordinarily high levels of uncollectibles expense that significantly exceed operating expense levels included in Aquila’s revenue requirements, as a consequence of the 2000-2001 heating season and the accommodations it made to its customers under the Cold Weather Rule.

Aquila asks the Commission to issue an Accounting Authority Order (“AAO”) that would permit Aquila to defer and book to account 186, the levels of non-gas cost-related uncollectibles expense that exceed the levels of such costs allegedly reflected in Aquila’s current Missouri gas rates.  The deferral would continue through the end of the Commission-ordered test year, test year as updated, or true-up period, whichever is later, in Aquila’s next general rate case.

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Aquila, doing business as Aquila Networks – MPS and Aquila Networks – L&P, is a Delaware corporation providing gas service to the public in a number of counties in Missouri.  

Aquila has already applied for and received an AAO for the expenses related to the Commission’s Emergency Cold Weather Rule Amendment during the 2001-2002 winter in Case No. GA-2002-285.  There are no direct cold weather rule compliance costs related to that amendment included in Aquila’s 2000-2001 bad debts because the Emergency Amendment did not exist at that time.  No Aquila L&P division customers entered into Cold Weather Rule agreements for the 2000-2001 winter heating season, and only 262 customers of its MPS division entered into such agreements.  From Aquila’s evidence in this case, it is impossible to establish what, if any, additional expenses from the winter of 2000-2001are actually related to the operation of the Cold Weather Rule.  

Aquila's uncollectible expenses resulting from the winter of 2000-2001 were not “extraordinary, unusual, unique, and non-recurring.”  The uncollectible expenses are related to the normal and recurring operations of the utility. 

The Commission’s Staff has proposed four factors for the Commission to examine in determining whether to grant an AAO request, which the Commission will utilize as a framework for its findings in this case:

1.
The costs resulting from the alleged event are not material.  The costs stemming from the cold winter weather of 2000-2001 do not comprise at least 5% of Aquila’s regulated Missouri income, computed before extraordinary items.  The materiality analysis should be based on combination of Aquila’s Missouri regulated electric and gas enterprises.  An AAO is an extraordinary measure designed to protect the company’s earnings in certain unusual and unique circumstances.  No evidence supports a finding that the materiality analysis should be based upon anything other than all Missouri regulated utility operations.

Aquila has not maintained itemized records that track the expenses and distinguish between uncollectible expenses resulting from the Commission’s cold weather rule and uncollectible expenses stemming from other causes.  Aquila acknowledges that cold weather rule compliance costs are generally ongoing normal business expenses.  These compliance costs were considered when rates were set for Aquila’s divisions.

The record in this case provides no way to calculate or even estimate how much of Aquila’s increased bad debt costs were caused by high gas prices and cold weather and how much stems from other economic events.  Prospective recoveries of amounts previously written off by Aquila have not been taken into account in Aquila’s requested deferral amount.  The amount that the collection agents retain (one-third of the collection) even when money is recovered, is also represented in the calculation of uncollectible expenses.

The initial proposed deferral of $1,054,000 is only 2.1% of MPS’s total net operating income, and is not material to Aquila’s overall financial situation.  The after-tax impact of the proposed deferral will be even less than 2.1%.  This deferral quantification is based upon the amount of uncollectibles expense allegedly included in Aquila’s current Missouri gas rates.  If the deferral amount is more appropriately based upon the level of uncollectibles expense incurred by Aquila in Missouri prior to the winter of 2000-2001, the materiality is even less.  The more reasonable calculation of $465,587 proposed by the Staff and accepted by the Company during the hearing is clearly immaterial to Aquila’s Missouri operations during this period.

2.
Aquila’s current rates are inadequate to cover the event.  Aquila’s existing rates are insufficient to cover the expenses Aquila puts forth and still provide Aquila with a reasonable expectation of earning its authorized return.

3.
The expenses do not result either from an extraordinary capital addition or an extraordinary event that is beyond the control of the utility’s management.  Uncollectibles expense is an ongoing expense that is normalized in a rate case proceeding and should not be considered an extraordinary expense.  Uncollectible expenses are routinely considered in the evaluation of Aquila’s ordinary business operations during a general rate case.  The normalization process the Commission uses in rate cases addresses the periodic swings in such ongoing expenses.

Furthermore, it is inappropriate to propose for deferral only an amount relating to an eight month period for an expense that fluctuates throughout the year.  


4.
There is not a sufficient reason why Aquila cannot file a rate case to recover the costs resulting from the extraordinary event.  Aquila provided no reliable evidence that there is a competitive threat from alternative fuels.  Only large users may bypass the system, and Aquila may offer special contract rates if there is a bypass threat, so a rate increase does not jeopardize Aquila’s service base.  Aquila also alleges that its rate case activities in other jurisdictions prevent it from filing a rate case currently in Missouri.  The fact that Aquila believes its earnings situation is more critical in other states besides Missouri is not a sufficient reason for allowing an AAO in this jurisdiction.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclusions of law:

Aquila is a "gas corporation" and a "public utility" within the intendments of the Missouri Public Service Commission Law.
  The Missouri Public Service Commission, therefore, has jurisdiction over the services, activities and rates of Aquila.
  

Section 393.140(8), RSMo 2000, grants the Commission the power, after hearing, to prescribe by order the accounts in which particular outlays and receipts shall be entered, charged or credited.  The Commission’s regulation at 4 CSR 240-40.040, promulgated in keeping with Section 393.140(4) RSMo 2000, directs gas utilities to keep all accounts in conformity with the Uniform System of Accounts Prescribed for Natural Gas Companies Subject to the Provisions of the Natural Gas Act, as prescribed by the Federal Energy Regulatory Commission (FERC).  

The test that the Commission has used for determining whether or not to grant an AAO is whether the expense to be deferred is “extraordinary, unusual and unique and not recurring.”  

In the Matter of Missouri Public Service, 1 MPSC 3d 200, 205 (1991); State ex rel. Office of the Public Counsel v. Public Service Commission, 858 S.W.2d 806, 811 (Mo. App. 1993).  However, the simple fact that an expense is extraordinary and nonrecurring is not enough to justify the deferral of that expense.  The Commission may examine the materiality of the potential deferral; the inadequacy of the applicant’s current rates; the extraordinary, unusual and unique and non-recurring nature of both the event leading to the AAO request and the expenses themselves; and whether there is some reason why the expense to be deferred could not be immediately included for recovery in a rate case.    

Based on the evidence, the arguments of the parties, the Commission’s Findings of Fact and its Conclusions of Law, the Commission determines that Aquila’s Application for an Accounting Authority Order should be denied. 
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� Section 386.020, (18) and (42), RSMo. Supp. 2001.  Section 386.010 states that Chapter 386 shall be known as the “Missouri Public Service Commission Law.”


� Section 286.020(42) and 386.250(1), RSMo. Supp. 2001.
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