STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 4th day of June, 2002.

In the Matter of the Tariff Revisions Respecting the
)

Interim Energy Charge of The Empire District Electric
)
Case No. ER-2002-1074

Company.






)
Tariff No. 200200972

ORDER APPROVING UNANIMOUS

STIPULATION AND AGREEMENT AND APPROVING TARIFF

Syllabus:

This order approves the Unanimous Stipulation and Agreement filed by the parties, grants the motion for expedited treatment, and approves the company’s proposed tariff.

Background:

On March 8, 2002, The Empire District Electric Company filed proposed tariff sheets with the Commission, in what became Case No. ER‑2002‑425.  The Company’s filing constituted a request for interim rate relief and was submitted concurrent with its filing for a permanent rate increase in Case No. ER‑2002‑424.  Empire’s proposed interim tariff sheets were designed to increase the Company’s Missouri jurisdictional revenues by $3,552,983, exclusive of fees and applicable taxes.  The tariff sheet proposed implementation of the interim increase as a surcharge to customers, which would be subject to refund pending the Commission’s decision in Case No. ER‑2002‑424, wherein the Company is requesting a permanent general rate increase of $19,779,916.  On May 9, 2002, the Commission issued an order rejecting Empire’s proposed interim tariff sheets and granting Public Counsel’s motion to dismiss Case No. ER‑2002‑425.  On May 17, 2002, Empire filed an application for rehearing of that decision.

On May 14, 2002, Empire, the Staff of the Commission, and the Office of the Public Counsel, and Praxair, Inc., filed a Unanimous Stipulation and Agreement Regarding “Error” in Case No. ER‑2001‑299 and an Immediate Reduction of the Interim Energy Charge.  This filing created the current case, ER‑2002‑1074.  Empire filed a tariff sheet (the Rider CIEC) designed to implement the proposed reduction to the Interim Energy Charge (IEC) on May 15, 2002.

On May 16, 2002, the parties filed a Motion for Expedited Treatment, seeking approval of the Stipulation and Agreement and Rider CIEC (tariff) on an expedited basis.  The parties request that the Commission issue an order approving the Stipulation and Agreement and the Rider CIEC (tariff) to become effective ten days after issuance.  For an order to comply with the request for expedited treatment, the order must be issued on or before Tuesday, June 4, 2002, as the Rider CIEC has a proposed effective date of June 14, 2002.

Discussion:

The Stipulation and Agreement notes that the Commission issued its Report and Order in Empire’s recent electric rate case (Case No. ER‑2001‑299), on September 20, 2001.   In that order, the Commission approved, among other things, a Unanimous Stipulation and Agreement Regarding Fuel and Purchased Power Expenses and Class Cost of Service and Rate Design (Fuel Stipulation and Agreement).  All parties in ER‑2001‑299 entered into the Fuel Stipulation and Agreement, and those parties are the same parties to the instant Agreement.

One of the subjects of the Fuel Stipulation and Agreement concerns an Interim Energy Charge (IEC) to be implemented by Empire.  Paragraph 10 of that document provides in part as follows:

Subsequent to the expiration of the IEC, a true-up audit will commence (“the IEC true-up audit”) in which the Staff and the Public Counsel will have the opportunity to audit Empire’s actual fuel costs for the period during which the IEC was in effect under the same terms and conditions that apply to audits in general rate cases before the Commission.  If the IEC true-up audit determines that all or a portion of the revenue collected by Empire pursuant to the IEC exceeds Empire’s actual and prudently incurred costs for fuel and purchase power (as recorded in the FERC accounts 501, 547 and 555) on a retail Missouri jurisdictional basis during the IEC period, Empire will refund the excess above the greater of the actual or the Base, plus interest, pursuant to the terms of this Agreement.  No refund will be made if Empire’s actual and prudently incurred costs for fuel and purchase power during the IEC period equal or exceed the Forecast amount.
In order to reduce the potential for problems associated with this audit, the parties entered into the pending Stipulation and Agreement.  The Stipulation and Agreement includes, but is not limited to, the following provisions:

· Clarifying language, in paragraphs 4 and 5, regarding how the actual fuel-related costs are to be treated for purposes of the true‑up audit.

· An acknowledgement by Empire that it has an opportunity to recover the approximately $3.6 million “error” that was at issue in the interim case, Case No. ER-2002-425, through the Fuel Stipulation and Agreement.

· A reduction in the IEC charges to its customers (to be implemented through the proposed tariff).

· The parties agree that Empire will not receive any interim rate relief through this Stipulation and Agreement.

· An agreement that if the Commission approves the Stipulation and  Agreement, Empire will forego its right to appeal the Commission’s May 9, 2002, decision in Empire’s interim rate case (Case No. ER‑2002‑425), as well as any Commission decision respecting any application for rehearing that Empire may file in that interim rate case.

On May 28, 2002, Staff filed its suggestions in support of the Stipulation and Agreement.  Staff recommends that the Commission issue an order approving the Unanimous Stipulation and Agreement and approving the Rider CIEC.  Staff notes that during the course of negotiations in Case No. ER‑2002‑425, it became clear that, notwithstanding the Commission’s action in the interim case (ER‑2002‑425) rejecting Empire’s proposed interim tariff sheets, Empire is interested in: (a) reducing the amount of the company’s IEC currently in effect as a result of the Fuel Stipulation and Agreement from Case No. ER‑2001‑299; and (b) clarifying some of the language in the Fuel Stipulation and Agreement.   Upon further review, Staff determined that its revenue requirement calculation ”error”, for which Empire has twice sought relief from the Commission, would not likely prevent Empire from recovering its prudently incurred cost of off‑system sales and fuel adders.  As a result of these developments, the parties to this case, which are the same parties in Case No. ER‑2001‑299, ER‑2002‑424, and ER‑2002‑425, filed the pending Unanimous Stipulation and Agreement.

On May 31, 2002, Public Counsel filed a notice that it would not file a pleading in response to the Staff’s Suggestions in Support of the Stipulation and Agreement.  On the same date, Empire filed its responsive suggestions, urging the Commission to approve the Stipulation and Agreement and the proposed tariff (Rider CIEC).  On June 3, 2002, Praxair file a notice indicating that it would not file a responsive pleading.

Staff filed its recommendation regarding the proposed tariff (Rider CIEC), on May 31, 2002.  Staff recommends that the Commission, in an order approving the Stipulation and Agreement, also approve the proposed tariff sheet (Rider CIEC), to become effective on the effective date of the order.

The Commission has the legal authority to accept a stipulation and agreement as offered by the parties as a resolution of issues raised in this case.
  In reviewing the Unanimous Stipulation and Agreement submitted by the parties, the Commission notes that

[e]very decision and order in a contested case shall be in writing, and, except in default cases disposed of by stipulation, consent order or agreed settlement, the decision, including orders refusing licenses, shall include or be accompanied by findings of fact and conclusions of law. 

Consequently, the Commission need not make either findings of fact or conclusions of law in this order.  The requirement for a hearing is met when the opportunity for hearing has been provided and no proper party has requested the opportunity to present evidence.
   Since the parties waived their rights to a hearing as part of the stipulation and agreement, the Commission may grant the relief requested based on the Unanimous Stipulation and Agreement.

The Commission has reviewed the Stipulation and Agreement, the tariff, and the various pleadings, and has determined that the Stipulation and Agreement and the tariff should be approved.  The Commission also finds that there is good cause to permit the proposed tariff to become effective on less than 30 days notice, and will grant the Motion for Expedited Treatment.

IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Agreement Regarding “Error” In Case No. ER‑2001‑299 and An Immediate Reduction of the Interim Energy Charge, filed on May 14, 2002, is approved.

2. That the Motion for Expedited Treatment is granted.

3. That the proposed tariff (tariff file no. 200200972), filed on May 15, 2002, is approved to become effective on June 14, 2002.

4. That this order shall become effective on June 14, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Ruth, Senior Regulatory Law Judge

� Section 536.060, RSMo Supp. 2001.


�Section 536.090, RSMo Supp. 2001.  This provision applies to the Public Service Commission.  State  ex rel. Midwest Gas Users' Association v. Public Service Commission of the State of Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).


� State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d 494, 496 (Mo. App. 1989).
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