BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Tariff Filing of Aquila, Inc., 
)

to Implement a General Rate Increase for 
) 
Case No. ER-2005-0436
Retail Electric Service Provided to Customers 
) 
Tariff No. YE-2005-1045

in its MPS and L&P Missouri Service Areas. 
)

AARP’s Response to the Industrial Intervenors’ Motions to Strike 

COMES NOW the AARP, in response to two motions filed by the Industrial Intervenors (SIEUA, AGP, and the Federal Executive Agencies)—namely, the November 8, 2005 Motion to Strike certain class cost of service studies and rate design testimony by the Public Counsel and by the Staff, and the similar November 23, 2005 Motion to Strike potions of the rebuttal testimony of Public Counsel witness Barb Meisenheimer, and states as follows:

1.
The Industrial Intervenors have seized upon a sentence from a procedural order issued in this case on August 23, 2005 which states that the class cost of service investigation case (Case No. EO-2002-384) should be resolved “separately from the rate case now pending”.  Even though that sentence was merely explaining that the Commission did not wish to consolidate these two cases, the Industrial Intervenors now argue that it was a “mandate” to prevent any class cost of service and rate design evidence from being placed into the record of the rate case.  Apparently, these intervenors are now asking that the Commission prevent such issues from even being litigated in this rate case.   In so arguing, the Industrial Intervenors are inviting the Commission to do something that would be unlawful and unconstitutional.

2.
The legal issue presented to the Commission here is squarely addressed by the appellate court decision of State ex rel. Fischer v. Public Service Commission, 645 S.W.2d 39 (Mo. App. 1982).  In that case, it was held that the due process rights of Public Counsel James Fischer were violated when the Commission attempted to limit the issues that could be litigated during a rate case hearing.  The court held that the Public Counsel must be permitted to present evidence and cross-examine regarding both revenue requirement and rate design issues during an “all relevant factors” rate proceeding.  Id., p. 41.  

3.
AARP is concerned about both the magnitude of the revenue requirement increases requested by Aquila in this electric rate case and the rate design shifts proposed by some intervenors which would also dramatically raise rates for residential customers.  The Commission simply cannot prohibit evidence of class cost responsibilities from being offered into the record of a case that will result in a rate change.  As a party to this rate case, AARP has the due process right to cross-examine witnesses on class cost of service and rate design issues in this proceeding.  AARP has the right to litigate these issues based upon all of the relevant factors that may go into the rate changes ordered at the end of this proceeding.  Section 392.370 RSMo. 2000, and the constitutional right of due process, require nothing less.

WHEREFORE, the AARP respectfully asks the Commission to deny both of the Motions to Strike filed by the Industrial Intervenors.
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/s/ John B. Coffman




________________________________







John B. Coffman

      MBE #36591







1623 University Ave.







Columbia, MO  65201







Ph: (573) 424-6779

Attorney for AARP

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to the following this 29th day of November 2005:

Steve Dottheim



Lewis Mills

General Counsel’s Office


Office of the Public Counsel


Missouri Public Service Commission
P.O. Box 2230

P O Box 360




Jefferson City, MO  65102

Jefferson City MO  65102




James C. Swearengen


Stuart Conrad

Brydon Swearengen & England

Finnegan, Conrad & Peterson

P.O. Box 456




3100 Broadway, Suite 1209

Jefferson City, MO 65102


Kansas City, MO 64111

Major Craig Paulson


Shelley Woods

Federal Executive Agencies

Attorney General’s Office

139 Barnes Drive



P.O Box 899

Tyndall Air Force Base, FL 32403

Jefferson City, MO 65102

Jeffery Keevil



William Steinmeier

Stewart & Keevil



William D. Steinmeier, P.C.

4603 John Garry Drive, Suite 11

2031 Tower Drive, P.O. Box 104595

Columbia, MO 65203


Jefferson City, MO 65110-4595

Paul DeFord




Mark Comley

Lathrop & Gage



Newman, Comley & Ruth

2345 Grand Blvd., Suite 2800

Monroe Bluff Executive Ctr.

Kansas City, MO 64108


601 Monroe St., Suite 301







P.O. Box 537







Jefferson City, MO 65102-0537







/s/











John B. Coffman

2
2

