BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Tariff Filing of Aquila, Inc., 
)

to Implement a General Rate Increase for 
) 
Case No. ER-2005-0436
Retail Electric Service Provided to Customers 
) 


in its MPS and L&P Missouri Service Areas. 
)

AARP’S SUPPLEMENTAL REPLY TO AQUILA’S RESPONSE AND OBJECTION

COMES NOW the AARP, hereby submits it supplemental reply to “Aquila’s Response and Objection to the Application to Intervene of AARP” (Aquila’s Response and Objection) filed on June 22, 2005:

1. At the Early Prehearing Conference held on June 30, 2005, Regulatory Law Judge Kevin Thompson inquired about the specific interest represented by AARP that is different from the general public interest and further stated that AARP could make a supplemental filing in support of its Application to Intervene.

 As explained in earlier pleadings, AARP advocates on behalf of its members, who are 50 years of age and older.  It is the interest of these older citizens who are residential customers of Aquila that AARP represents in this rate case.  

AARP has intervened in public utility proceedings throughout numerous state jurisdictions (as well as in federal regulatory proceedings) for the purpose of representing older utility consumers.  Over many years, AARP has offered the testimony of expert witnesses who helped to create a competent and substantial factual record on matters that are relevant to the specific interests of older utility consumers.  To the best knowledge and recollection of AARP, it has never been denied intervention before any public utility commission in any state.

2.
Aquila’s Response and Objection (as well as “Aquila’s Reply to AARP’s Reply” filed on June 28, 2005) make one legal argument in opposition to AARP’s Application to Intervene.  Aquila essentially argues that AARP’s specific interest in this case unduly overlaps the general public interest that the Missouri Public Counsel is permitted to represent pursuant to 386.710 RSMo. 2000, and then further implies that some unspecified administrative delay would result from AARP’s intervention in this rate case.  This argument has no valid basis under Missouri law. 

First of all, the very language of the statute cited by Aquila states that the Public Counsel’s authority to represent the general public interest cannot be used to deny intervention to a proper entity.  According to subsection 3 of this statute, the Commission simply cannot lawfully consider Aquila’s argument: 

Nothing in this section shall be construed to limit the right of any person, firm or corporation specified in subsection 1 of section 386.390 to petition or make complaint to the commission or otherwise intervene in proceedings or other matters before the commission.  .  .

Subsection 386.710.3 RSMo. 2000. (emphasis added).

By the addition of this clause to the statute in 1977, the Missouri General Assembly clearly intended to prevent the Commission from using the existence of the Public Counsel as grounds for limiting intervention before the Commission by other interested parties.  (This clause further reinforces the broad standard for intervention in Commission cases, as expressed by Missouri courts, and which is discussed below.)

 
Secondly, the interests represented by AARP may be at odds with other consumer interests impacted by this rate case.  (For example, a clear conflict would arise if programs were proposed in this rate case that benefited or targeted senior ratepayers, but which were to be funded by revenues collected from other ratepayers.)  Public Counsel cannot adequately represent the specific interests of Aquila’s older residential ratepayers in this case, unless he were to officially certify, pursuant to Section 386.710(3) RSMo. 2000, that he would be representing those interests exclusively (to the exclusion of other conflicting ratepayer interests).  The Public Counsel has not invoked this procedure.  Moreover, it is not possible at this time to predict each of the conflicts that may or may not arise in this case between AARP’s specific interest and the general public interest, (specifically with regard to rate design or the terms of any program targeting senior ratepayers that may be proposed).  AARP will be prejudiced if it is denied the opportunity to respond to such potential situations through its intervention in this matter.  


3.
The Commission has already granted intervention in this case for parties representing a variety of specific consumer interests that are a subset of the general public interest.  Two municipalities have been permitted to intervene, partly on behalf of the specific Aquila consumers who reside within the boundaries of those municipalities.  Several large Aquila customers have also been granted intervention for the purpose of representing their specific consumer interests.  The interests of older Missourians should not be singled out for unequal treatment by being granted a lesser level of procedural participation in this case.  The Commission should welcome all interested segments of the public that are willing to contribute a full and fair evidentiary record.

 
4.
Missouri appellate courts have upheld a broad interpretation of the requisite standard for intervention in Public Service Commission matters.  The consumers that AARP represents do have significant pecuniary interests at stake in this case and those interests may be adversely impacted by the Commission’s decision in this rate case.  However, Missouri courts have clarified that it is not necessary to have a direct pecuniary interest at stake, or to even be aggrieved, in order to qualify for “intervention, protest or appeal” of Commission matters.  State ex rel. Riverside Pipeline, L.P. v. Public Service Commission, ___ S.W.3d ___ (Mo. banc 2005), Case No. SC86474; State ex rel. Consumers Public Service Company v. PSC, 180 S.W.2d 40, 46 (Mo. banc 1944); State ex rel. Crown Coach Company v. PSC, 185 S.W.2d 347, 356 (Mo. App. 1944).  

As it interprets the Public Service Commission Act as a whole, the Missouri Supreme Court states the intervention standard in this manner:

The reasonable construction seems to be that the interest necessary to authorize intervention should be the same as that required to become a complainant upon whose complaint a case is commenced.  Any local partisan interest in the situation involved, such as a customer, representative of the public in the locality or territory affected . . . or as a competitor . . . is surely sufficient to show an interest . . . and, therefore, is likewise a sufficient basis for intervention.

State ex rel. Consumers Public Service Company v. PSC, 180 S.W.2d 40 at 46.  (emphasis added).

AARP’s interest in this case (Aquila’s older residential customers) is a specific “local partisan interest” distinguishable from the general “public interest” that is represented by the Public Counsel.   


5.
AARP’s specific interest in this case is legally sufficient for intervention pursuant to Missouri law and Commission Rule 4 CSR 240-2.075(4).  Aquila’s argument that the Public Counsel statute should serve as a basis for denying intervention to AARP is contrary to the law.  Granting AARP’s intervention would clearly serve the public interest.  AARP is eager to make a positive contribution to the evidentiary record of this case.

WHEREFORE, the AARP respectfully requests that the Commission grant its Application to Intervene.
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� AARP qualifies as a proper entity under Section 386.390.1 RSMo. 2000, which specifies that “ . . . any corporation, . . . or any civic . . . association or organization . . .” may properly petition or file a complaint with the Commission.
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