






 
           STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service Commission held at its office in Jefferson City on the 13th day of June, 2002.

In the Matter of the Application of Missouri Gas Energy,
)

a Division of Southern Union Company, for an

)
Case No. GA-2002-377
Accounting Authority Order Relating to Commission 

)

Rule 4 CSR 240-13.055(13)

)

ORDER APPROVING UNANIMOUS STIPULATION AND AGREEMENT

This order approves a unanimous stipulation and agreement regarding an accounting authority order requested by Missouri Gas Energy.

On February 8, 2002, Missouri Gas Energy (MGE), a division of Southern Union Company, filed an application for an accounting authority order relating to the Commission’s emergency rule modifying the cold-weather rule for the 2001‑2002 winter heating season.  MGE also filed a motion requesting that the Commission expedite its consideration of the application so as to issue the requested accounting authority order no later than February 19, 2002.

Staff filed its initial recommendation on February 19.  Staff indicated that the AAO requested by MGE was inconsistent with past Commission practice in that MGE asked the Commission make rate determinations in the AAO.  Staff also indicated that MGE sought authority to defer costs that are not in any way incrementally associated with the emergency amendment to the cold-weather rule.  Staff recommended that the Commission either deny MGE’s application, or set the matter for an evidentiary hearing.

The Office of the Public Counsel also filed a response to MGE’s application on February 19.  Public Counsel opposed MGE’s request for an AAO for the same reasons cited by Staff.  Public Counsel urged the Commission to either reject MGE’s application, or set the matter for hearing. 

In addition to the responses filed by Staff and Public Counsel, Midwest Gas Users’ Association and the County of Jackson, Missouri, filed separate applications to intervene.  Midwest Gas Users’ Association and Jackson County opposed MGE’s application and requested that the Commission schedule a hearing 

On February 26, before the Commission could act upon its application, MGE filed an amended request for accounting authority order.  MGE indicated that it would voluntarily begin to implement provisions of the Commission’s emergency cold-weather rule on February 27.  Furthermore, MGE amended its application to request an AAO that is substantially similar to the AAO granted to UtiliCorp United Inc. in Case No. GA‑2002‑285.

Given MGE’s modification of its position, the Commission issued an order on February 27 that directed Staff, Public Counsel, Midwest Gas Users’ Association, and Jackson County to file a recommendation regarding MGE’s amended request no later than March 8.  Public Counsel filed a response on March 6, indicating that it did not object to MGE’s amended request for an AAO.  Midwest Gas Users’ Association filed its response on March 8 and agreed with the position taken by Public Counsel.  Jackson County did not file a response.

On March 8, Staff filed a memorandum and recommendation advising the Commission to approve MGE’s amended request.  Staff recommended that the Commission’s approval contain similar language to that incorporated in the Commission’s order in Case No. GO‑2002‑285, with certain specified modifications.  MGE responded to Staff’s recommendation on March 12, agreeing to some of Staff’s modifications but disagreeing with others and proposing further modifications.

On April 2, the Commission issued an order directing Staff to file a response to MGE’s latest proposal not later than April 8.  The order also indicated that if Public Counsel, Midwest Gas Users’ Association, and Jackson County wished to do so, they could file a response by April 8.  Staff filed its response on April 8, and proposed further modifications to address MGE’s disagreements.  Public Counsel, Midwest Gas Users’ Association, and Jackson County also filed responses on April 8.  Public Counsel indicated its support for Staff’s position.  Midwest Gas Users’ Association and Jackson County indicated that they had no additional response to MGE’s proposal.

Because the parties continued to disagree, the Commission issued an order on April 9 that granted the requests to intervene of Midwest Gas Users’ Association and Jackson County.  That order also scheduled a prehearing conference for May 1 and directed the parties to prepare a proposed procedural schedule.  Later on April 9, MGE filed a pleading indicating its agreement with Staff’s recommendation of April 8.  MGE asked the Commission to issue an AAO consistent with that recommendation.  On April 18, the Commission canceled the prehearing conference in response to a joint motion filed by Staff, Public Counsel, and MGE. 

The Commission continued to have questions about the AAO proposed by MGE and was not ready to act on MGE’s application and Staff’s recommendation until it was able to obtain further information from the parties.  To that end, the Commission issued an order on April 29 that rescheduled a prehearing conference for May 20, and directed the parties to file a proposed procedural schedule no later than May 28.  The prehearing conference was held on May 20.  In May 28, instead of filing a proposed procedural schedule, the parties filed a unanimous stipulation and agreement.  

The stipulation and agreement clarifies the purpose and scope of the AAO requested by MGE, and explains why an AAO is appropriate.  It also specifies the terms of the requested AAO.  In addition, the stipulation and agreement provides that the AAO will not permit deferral of legal fees or other incremental costs MGE incurred in seeking legal review of the emergency rule.  MGE also agrees that once the Commission’s approval of the stipulation and agreement becomes final, it will dismiss, with prejudice, its circuit court case challenging the emergency rule.  On June 6, Staff filed suggestions in support of the stipulation and agreement. 

In the stipulation and agreement, contingent upon the Commission’s acceptance of the stipulation and agreement, the parties waive their rights to cross‑examine witnesses, to present oral argument or briefs, to have the transcript read by the Commission, and to judicial review.  The Commission has the legal authority to accept a stipulation and agreement as offered by the parties as a resolution of issues raised in this case, pursuant to Section 536.060, RSMo 2000.

The requirement for a hearing is met when the opportunity for hearing has been provided and no proper party has requested the opportunity to present evidence.
  Since no one has requested a hearing, the Commission may grant the relief requested based on the stipulation and agreement.

After reviewing the unanimous stipulation and agreement of the parties and Staff’s suggestions in support of that stipulation and agreement, the Commission finds that the unanimous stipulation and agreement filed on May 28 should be approved.  Accounting authority orders such as the one described in the stipulation and agreement are expressly authorized by 4 CSR 240‑13.055(13)(F).  Granting MGE the AAO described in the unanimous stipulation and agreement is consistent with the emergency amendment, and will not be detrimental to the public interest.   

IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Agreement filed on May 28, 2002, is approved.  

2. That the application for an Accounting Authority Order filed by Missouri Gas Energy on February 8, 2002, as revised on February 26, 2002, is granted, and Missouri Gas Energy is authorized to maintain on its books a regulatory asset.  The regulatory asset will include all prudently incurred incremental expenses and incremental revenues that are caused by MGE’s reinstatement of customers or assistance to customers threatened by disconnection, on or after February 27, 2002, in compliance with certain provisions of 4 CSR 240‑13.055(13) between February 27, 2002 and March 31, 2002, and all prudently

incurred incremental expenses caused by other tasks associated with preparing to comply with the amended rule between the effective date of 4 CSR 240‑13.055(13) and March 31, 2002.  Deferral of incremental expense and revenue impacts associated with this regulatory asset may be booked through a period ending no later than September 30, 2003.

3. That the regulatory asset authorized in Ordered Paragraph 2 may remain on the books of Missouri Gas Energy until the effective date of a Report and Order in its next general rate case.

4. That any amounts deferred pursuant to the authority granted herein are subject to review in subsequent rate proceedings for prudence and verification of the incremental nature of the costs in question.

5. That this order shall become effective on June 23, 2002.

6. That this case may be closed on June 24, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe and Forbis, CC., concur

Gaw, C., dissents 

Woodruff, Senior Regulatory Law Judge

� State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d 494, 496 (Mo. App. 1989).  
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