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James Dudley, 4247 Agnes, Kansas City, Missouri 64130, pro se.
Dean L. Cooper, Brydon, Swearengen & England, P.C., 312 East Capitol Avenue, Post Office Box 456, Jefferson City, Missouri 65102, for Missouri Gas Energy, a division of Southern Union Company.

Herman A. “Woody” Loepp, Attorney at Law, Missouri Gas Energy, 3420 Broadway, Kansas City, Missouri 64111, for Missouri Gas Energy, a division of Southern Union Company.

Robert S. Berlin, Associate General Counsel, Missouri Public Service Commission, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri Public Service Commission.

REGULATORY LAW JUDGE:
Vicky Ruth, Senior Regulatory Law Judge.
REPORT AND ORDER
Syllabus:  In this order, the Commission finds that Missouri Gas Energy 1) did not violate its tariff or Commission rules when it discontinued service to Mr. Dudley’s residence at 4231 Tracy; and 2) did violate its tariff when it transferred the $2,099.96 debt of Sara Chappelow to James Dudley.

Procedural History

On November 7, 2003, James Dudley filed a complaint against Missouri Gas Energy (MGE), alleging that the company turned off his natural gas service due to the nonpayment of a bill that he does not owe.  Mr. Dudley stated that he was the landlord and owner of property at 4024 Prospect, Kansas City, Missouri.  In his complaint, Mr. Dudley indicated that a Ms. Sara Chappelow had gas service in her name from September 26, 2000, until April 26, 2001, and incurred a past‑due debt of $2,099.00 [sic].
  Mr. Dudley claims that MGE transferred that past‑due amount to his home account at 4231 Tracy, Kansas City, Missouri, in June 2002.  Mr. Dudley also contends that MGE discontinued gas service to his home on July 20, 2002, for nonpayment of a $2,510.00 bill.

Mr. Dudley filed a nearly identical complaint on November 13, 2003; this case was assigned Case No. GC-2004-0222 and was later consolidated with the current case, GC‑2004‑0216.  The Commission designated Case No. GC‑2004‑0216 as the lead case.

The Commission issued notice of the two complaints on November 18, 2003.  MGE timely filed its answer on December 16, 2003.  MGE contends that it acted in accordance with its tariff when it (1) discontinued service to Mr. Dudley’s account at 4231 Tracy; and (2) transferred the debt of $2,099.96 to Mr. Dudley’s account.  Mr. Dudley filed a response to MGE’s answer on December 22, 2003.

The Commission’s Staff filed its Recommendation and Memorandum on January 20, 2004.  Staff recommended that the Commission issue an order finding that 1) Mr. Dudley owes MGE $104.63 for gas service taken out by him at 4024 Prospect, in Kansas City, Missouri, for the period of July 2001 through April 2002; and 2) that Mr. Dudley is not responsible for the past‑due debt of $2,099.96 for gas service at 4024 Prospect for the time period of October 2000 through April 2001.

MGE responded to Staff’s Recommendation and Memorandum on February 3, 2004.  Mr. Dudley filed a response on March 17, 2004.

The Commission issued an order adopting a procedural schedule on April 16, 2004.  The Commission conducted an evidentiary hearing on June 18, 2004.  The transcript was filed on July 7, 2004.  The parties filed briefs on July 16, 2004.  Mr. Dudley filed his reply brief on July 26, 2004, and again on July 29, 2004.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Service at 4024 Prospect:  October 2000 through April 2001

Upon the application for new gas service by a person identified as Sara Chappelow, Missouri Gas Energy initiated an order for gas service at 4024 Prospect on September 26, 2000.
   MGE accepted Sara Chappelow into the level payment program and accepted payments on Ms. Chappelow’s account in the amounts of $12.00, $66.00, and $80.34, respectively, on November 2, 2000, December 3, 2000, and January 4, 2001.
  

On or about April 26, 2001, MGE turned off Ms. Chappelow’s gas service due to the nonpayment of a past‑due debt of $2,099.96.

Mr. Dudley is the owner and landlord at 4024 Prospect.
  Mr. Dudley does not know Sara Chappelow and believes that he leased the property to a person named Diana during the period that the person identified as Sara Chappelow incurred the $2,099.96 debt owed to MGE.
  Mr. Dudley did not reside at 4024 Prospect and was not a member of Diana’s household.
  It appears that the person who established service in Ms. Chappelow’s name was not Ms. Chappelow.

Service at 4024 Prospect:  August 2001 through April 2002

Mr. Dudley took out gas service in his name at 4024 Prospect during the period of August 3, 2001, through April 17, 2002, for the purpose of cleaning up the property.
  During this period Mr. Dudley incurred a debt with MGE of $104.63.
  MGE turned off gas service at 4024 Prospect on April 17, 2002.
  At the hearing, Mr. Dudley acknowledged that he owes the bill for $104.63.
  

The Commission finds that Mr. Dudley owes MGE the past‑due amount of $104.63 for gas service at 4024 Prospect for the period of August 2001 through April 2002.

Transfer of Ms. Chappelow’s Debt to Mr. Dudley:

On April 24, 2002, MGE transferred Ms. Chappelow’s balance of $2,099.96 from her account at 4024 Prospect to Mr. Dudley’s account at 4024 Prospect.
   On June 25, 2002, MGE transferred the amount of $2,204.59 (Ms. Chappelow’s debt of $2,099.96 plus the  $104.63 incurred by Mr. Dudley at the 4024 Prospect address) to Mr. Dudley’s account at 4231 Tracy.
 

Discontinuance at 4231 Tracy:

1. Basis for Discontinuance:

On July 24, 2002, MGE discontinued natural gas service to 4231 Tracy, Mr. Dudley’s residence.
  Mr. Dudley alleges that his service at 4231 Tracy was disconnected because MGE transferred Ms. Chappelow’s unpaid debt, in the amount of $2,099.96, to Mr. Dudley’s account, and then discontinued his service when Mr. Dudley did not pay Ms. Chappelow’s debt.  Mr. Dudley argues that a discontinuance based upon this transfer was improper.

MGE’s witness, Shirley Bolden, contends that the company discontinued service to 4231 Tracy because Mr. Dudley failed to pay his past-due debt for service he received at that address:

MGE notified Mr. Dudley of an impending disconnection of his gas service at 4231 Tracy.  This disconnection was based upon Mr. Dudley’s failure to pay for natural gas used at 4231 Tracy only.  The amount due and owing in the disconnection notices sent to Mr. Dudley did not include any amounts related to the debt incurred at 4024 Prospect.  Thus, the discontinuation of service at 4231 Tracy was solely for the nonpayment for service at 4231 Tracy.”
   

Staff also contends that MGE disconnected Mr. Dudley’s gas service at 4231 Tracy in July 2002 because of the past‑due amount owed by Mr. Dudley for service provided to his Tracy residence and not because of any amount transferred from the Prospect rental property.

MGE provided evidence showing that the company notified Mr. Dudley many times between May 2002 and July 2002 of an impending discontinuance of gas service at 4231 Tracy.
  Specifically, the company provided the following notices to Mr. Dudley at the Tracy Street address:

· On May 5, 2002, MGE mailed a disconnect notice to Mr. Dudley.
  

· On May 15, 2002, MGE mailed Mr. Dudley a 96‑hour notice for shut‑off, indicating a past‑due amount of $202.53.
  

· On May 16, 2003, MGE left a message at 4231 Tracy concerning shut‑off due to the past‑due amount of $202.53.

· On June 10, 2002, MGE mailed another disconnect notice.
  

· On June 14, 2002, MGE mailed a 96‑hour notice for shut‑off indicating a past‑due amount of $266.95.
  

· On June 15, 2002, MGE contacted a person at the Tracy Street residence concerning shut‑off for the past‑due amount of $266.95.
,  

· On July 10, 2002, MGE mailed another disconnect notice.
  

· On July 16, 2002, MGE mailed a 96‑hour notice for shut‑off containing a past‑due amount of $306.16.
  

· On July 17, 2002, MGE left a message at the Tracy Street residence concerning shut‑off for the past‑due amount of $306.16.

In the midst of these many notices, the company transferred the account balance of $2,204.59 from Mr. Dudley’s 4024 Prospect account to his 4231 Tracy account.
  The $2,204.59 represents Ms. Chappelow’s debt of $2,099.96, plus the $104.63 incurred by Mr. Dudley at the Prospect address.  

On July 24, 2002, gas service at 4231 Tracy was shut off at the meter.

The Commission notes that these disconnect notices refer to a past‑due amount that varies from $202.53 to $306.16, amounts far lower than the $2,204.59 transferred from the Prospect account on June 25, 2002.
  

The Commission finds that, when viewed as a whole, the evidence shows that MGE terminated Mr. Dudley’s service due to his failure to pay for service provided to 4231 Tracy.

2. Notice of Discontinuance

Mr. Dudley also argues that MGE did not provide proper notice of the impending discontinuance of service.  Mr. Dudley alleges that he never saw any of the disconnect notices that MGE claims to have sent, and that he did not hear of any of the messages allegedly left at his residence.
  Nonetheless, Mr. Dudley provided to the Commission one of the bills that he claimed never to have received.
  In explanation, Mr. Dudley indicated that he often did not bother to open mail from MGE.

The Commission finds Mr. Dudley’s testimony that he did not receive any of the disconnect notices or messages to be not credible.  The Commission further finds that the company notified Mr. Dudley repeatedly of the impending discontinuance.

Billing Dispute:

At the hearing and in his prefiled testimony, Mr. Dudley appears to allege that, prior to the discontinuance at 4231 Tracy, he disputed both the charges from the 4024 Prospect account and the charges for service to his residence at 4231 Tracy.
  Mr. Dudley’s testimony, however, is confusing and somewhat contradictory on this issue.    For example, in his direct testimony, Mr. Dudley acknowledges that the bills for $104 [his bill for the 4024 Prospect account] and for $305 [his bill for service at 4231 Tracy] did not become an issue to him until after discovery was finished in this case. 
  If these bills were 

not an issue to him, it is understandable how he might not have communicated to MGE his intent to dispute the charges for the Prospect account and the charge for the Tracy account.

More importantly, Mr. Dudley’s July 18, 2002 letter to the Commission refers only to a dispute regarding charges at the Prospect address.
  Mr. Dudley indicates that he was writing “in regard to a gas bill for 2,204.59” that he says does not belong to him.
  That amount, $2,204.59, is the amount reflected on Mr. Dudley’s bill that was transferred from 4024 Prospect.
  Thus, it is separate from the previous past‑due balance of approximately $306.00 for service provided to his residence at 4231 Tracy.  Consequently, this letter does not indicate that Mr. Dudley has a billing dispute regarding his account at 4231 Tracy.

Notes on the Commission’s Consumer Complaint Inquiry form, dated July 30, 2002, also indicate that Mr. Dudley’s dispute with MGE was due to MGE transferring Ms. Chappelow’s past‑due charges of $2,204.59 [sic] from 4024 Prospect to Mr. Dudley’s account at 4231 Tracy.
  

Furthermore, Mr. Dudley’s complaint, filed on November 7, 2003, indicates that the basis of his complaint is that MGE turned off his service for a gas bill that was in Sara Chappelow’s name.
  Mr. Dudley did not mention a dispute regarding service provided to 4231 Tracy.  Mr. Dudley filed a nearly identical complaint on November 13, 2003, which also indicates that the basis of his complaint was the transfer of Ms. Chappelow’s bill to Mr. Dudley’s account.  Once again, Mr. Dudley did not indicate that he also disputes a bill for natural gas service provided to his residence at 4231 Tracy.  

The Commission finds that Mr. Dudley disputed the amounts transferred from 4024 Prospect, but did not dispute the bill for service provided to 4231 Tracy.  

Conclusions of Law
The Missouri Public Service Commission has arrived at the following conclusions of law.

Jurisdiction:

MGE is a “gas corporation” and a “public utility” as those terms are defined in Missouri Public Service Commission law.
  The Missouri Public Service Commission, therefore, has jurisdiction over the services, activities, and rates of MGE.

The Commission is authorized to hear and determine complaints made by “any corporation or person” concerning “any act or thing done or omitted to be done by any corporation, person or public utility.

A tariff that has been approved by the Commission has the same force and effect of a statute.
  

Burden of Proof:

The Complainant, Mr. Dudley, bears the burden of proof in a case, such as this one, in which the Complainant alleges that a regulated utility has engaged in unjust or unreasonable actions.
  Thus, Mr. Dudley must establish all facts necessary to support the relief he seeks by a preponderance of credible evidence.

Discussion:

1. Did MGE violate either its tariff or the Commission’s rules when MGE transferred the $2,099.96 debt incurred by the person identified as Sara Chappelow to Mr. Dudley’s account? 

Mr. Dudley and Staff argue that MGE improperly transferred Ms. Chappelow’s bill, in the amount of $2,099.96, to Mr. Dudley’s account.  MGE contends that its transfer was authorized by its tariff.  Although MGE acknowledges that it does not have a policy of transferring the past‑due debt of a tenant to a landlord, the company offered the following justification for the transfer:
  

Discontinuance on the basis of this transfer is appropriate because Mr. Dudley, as owner of the property at 4024 Prospect, received substantial benefit and use of the service due to the fact that the premise he owned was heated during the time period in question and was thus protected from the extremely cold tempera​tures that occurred during this period of time.

MGE also cites Section 3.02 of its tariff as authority for transferring the Chappelow debt and discontinuing Mr. Dudley’s gas service to 4231 Tracy:

Company shall not be required to commence supplying gas service if at the time of application, the applicant, or any member of applicant’s household (who has received benefit from previous gas service), is indebted to Company for such gas service previously supplied at the same premises or any former premises until payment of such indebtedness shall have been made.  This provision cannot be avoided by substituting an application for service at the same or at a new location signed by some other member of the former customer’s household or by any other person acting for or on behalf of such customer.

In order to expedite service to a customer moving from one location to another, Company may provide service at the new location before all bills and charges are paid for service at the prior location.  Company reserves the right to transfer any unpaid amount from prior service(s) to a current service account.  Such transferred bills are then subject to the provisions of Sections 7.07 and 7.08 herein.

The Commission determines that MGE’s position is flawed.  MGE’s tariff, Section 1.04, defines “customer” as “[a] person or legal entity responsible for payment for service except one denoted as a guarantor.  The term “customer” is also used to refer to an applicant for gas service.”  Commission Rule 4 CSR 240‑13.015(D) states that “Customer means a person or legal entity responsible for payment for service except one denoted as a guarantor.”

MGE admitted that it accepted Sara Chappelow’s application, or the application of a person claiming to be Sara Chappelow, for new gas service at 4024 Prospect.  The company admits that it turned on the gas service in Ms. Chappelow’s name, placed Ms. Chappelow on a level payment plan, and accepted three payments on her account.  These actions demonstrate that Sara Chappelow, or the person representing herself to MGE as Sara Chappelow, is the “customer” responsible to MGE for gas service at 4024 Prospect from October 3, 2000, to April 26, 2001, in the amount of $2,099.96.   MGE provided no evidence that Mr. Dudley was the responsible “customer” pursuant to MGE’s tariff or the Commission’s rule.  In addition, MGE has not provided any evidence that Mr. Dudley was a “guarantor” of Ms. Chappelow.  The Commission determines that MGE has no authority by tariff or Commission rule to transfer Ms. Chappelow’s past‑due debt to Mr. Dudley’s account.

MGE creatively argues that Mr. Dudley, as the owner of the 4024 Prospect property, received a “benefit and use of gas service” from Ms. Chappelow’s service in that his property was protected from further deterioration during the cold winter of 2000‑2001.
  Although novel, MGE’s argument borders on the ridiculous.  In previous cases, the Commission has determined that for a person not named on an account to be held liable for utility charges, the unnamed person must have received “benefit and use of the service” sufficient to state a claim for relief in implied contract.
  The Restatement of the Law, 2d Contracts, defines an implied contract as one where the intention of a party to make a contract may be implied; that is, the “intention to make a promise may be manifested . . . by implication from other circumstances, including course of dealing or usage of trade or course of performance.”
  There are no facts in this case that show any conduct of Mr. Dudley that may infer an intent to benefit from Ms. Chappelow’s gas service.  Any benefit that Mr. Dudley may have received from Ms. Chappelow’s gas service was unintended.

Thus, the Commission determines that MGE cannot hold Mr. Dudley responsible for the debt of his tenant, Ms. Chappelow, and that the transfer of Ms. Chappelow’s debt to Mr. Dudley’s account was improper.  The Commission will direct MGE to remove Ms. Chappelow’s past‑due debt from Mr. Dudley’s account, along with all associated late fees. 

2. Did MGE violate either MGE’s tariff or the Commission’s rules when the company discontinued gas service to Mr. Dudley’s account at 4231 Tracy?

Mr. Dudley alleges that MGE violated its tariff and Commission rules by failing to provide proper notice to him regarding the impending discontinuance and by discontinuing his service during a billing dispute.  MGE and Staff contend that the company did not violate the company’s tariff or the Commission’s rules when it disconnected Mr. Dudley’s service in July 2002.  

Specifically, Mr. Dudley alleges that MGE violated 4 CSR 240‑13.050.  Commission Rule 4 CSR 240‑13.050(1) states that service may be discontinued for any of eight specified reasons.  The first reason listed is “Nonpayment of an undisputed delinquent charge.”  MGE discontinued service because Mr. Dudley failed to pay the undisputed  delinquent charge on the Tracy account.  Therefore, this provision authorized the company to discontinue service.  

Sections (3) through (5) of 4 CSR 240‑13.050 refer to proper notice requirements.  Among other things, these provisions provide that a utility shall not discontinue residential service under this section unless written notice is sent to the customer at least ten days prior to the date of the proposed discontinuance.  MGE notified Mr. Dudley in writing of the pending discontinuance on July 10, 2002, and on July 16, 2002.  MGE left a message at 4231 Tracy regarding the discontinuance on July 17, 2002.  MGE discontinued service to the Tracy address on July 24, 2002.  The Commission finds that MGE complied with the notice requirements of  4 CSR 240‑13.050.

Mr. Dudley also claims that MGE also violated Sections 8.01, 8.06, and 8.08 of the company’s tariff.  Section 8.01 refers to the basic rules for complaints and disputed claims that are to be followed by the company and the customer.  The section also sets forth the company’s right when a customer fails to cooperate in the investigation of the dispute.  Mr. Dudley, however, has failed to show that MGE violated this provision in any way.  In fact, the evidence shows that MGE did properly record the disputed claim.

Section 8.06 of MGE’s tariff indicates that if the company does not resolve the complaint to the satisfaction of the customer, the company shall advise the customer of the right to register an informal complaint with the Commission.  Mr. Dudley provided no evidence that MGE violated this provision.  Moreover, Mr. Dudley did file an informal complaint with the Commission regarding the bill transferred from Ms. Chappelow.  

Section 8.08 of MGE’s tariff addresses discontinuations pending a decision:

The Company shall not discontinue residential service or issue a notice of discontinuance relative to the matter in dispute pending the decision of the hearing examiner or other Commission personnel except pursuant to the terms of an interim determination.

The Commission has found that the disputed amount was the $2,209.59 transferred from the 4024 Prospect account.  MGE did not discontinue service based on the nonpayment of this amount.  Instead, MGE discontinued service based upon Mr. Dudley’s failure to pay the past‑due debt for service received at 4231 Tracy.  Thus, MGE did not violate Section 8.08 of its tariff.  

Decision

The Commission determines that MGE did not violate its tariff or Commission rules when it discontinued natural gas service to Mr. Dudley at 4231 Tracy on or about July 24, 2002.  Therefore, the portion of Mr. Dudley’s complaint regarding the discontinu​ance of service is dismissed.

The Commission, however, also determines that MGE’s tariff does not authorize it to transfer Ms. Chappelow’s past‑due debt to the account of Mr. Dudley.  Thus, the Commission will grant part of Mr. Dudley’s complaint and direct MGE to remove Ms. Chappelow’s past‑due debt of $2,099.96 from Mr. Dudley’s account, including any late fees associated with this amount. 

IT IS THEREFORE ORDERED:
1. That James Dudley’s complaint is dismissed in part and granted in part.

2. That Missouri Gas Energy, a division of Southern Union Company, shall promptly remove the transferred amount of $2,099.96 from Mr. Dudley’s account as discussed above.  Any late fees due to Mr. Dudley’s failure to pay the transferred amount of $2,099.96 shall also be removed.

3. That this Report and Order shall become effective on October 29, 2004.

BY THE COMMISSION

( S E A L )
Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

Gaw, Ch., Murray, Clayton, Davis, 

and Appling, CC., concur and certify 

compliance with the provisions of 

Section 536.080, RSMo 2000.”]

Dated at Jefferson City, Missouri,

on this 19th day of October, 2004.
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