
STAFF'S REPLY TO RESPONSE

COMES NOW the Staff of the Missouri Public Service Commission, through counsel,

and in response to the Respondents' opposition to the Staffs motion to reconsider, states as

follows :

1 .

	

Having no legal basis for admission of the affidavit of BJ Lodholz, exhibit 311,

the Respondents argue it is admissible based on "fairness" .

2. Respondents' argument that exhibit 311 is admissible under the legal theory of

"fairness" begs citation to some legal authority . Respondents provide none . Rather,

Respondents' fairness argument tips the scales in the Staff's favor . Exhibit 311 was first

provided to the Complainant at the time it was offered at the hearing on December 13, 2006 .

Respondents now state it was signed on December 7, 2006, a week earlier . The Commission

ordered the parties to file an exhibit list by December 11 . Respondents filed no exhibit list and

produced the surprise affidavit on the morning of hearing, December 13, 2006 . It's clear the

strategy employed by the Respondents in the use of exhibit 311 was for the purpose of surprise

and prejudice. The interests of "fairness" demand its exclusion .
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3 . Next the Respondents argue exhibit 311 was required because of Staff s

misunderstanding . The only misunderstanding is the one created by Respondents in their attempt

to mislead the Commission . Lodholz testified in his deposition on July 17, 2006, first that he

recognized the customer invoices . See page 41 attached . Then he testified that Patty Hawkins

creates the invoices and mails them . See page 46 attached . Lodholz testified that "I use the

summary page, the front page . . .I don't look at the detail behind it ." When asked about the

summary page, the invoice sheet, Lodholz testified "there's an invoice sheet that we've looked

at . . . the summary sheet, the front page." Lodholz kept the invoices since 2002 . See page 191

attached. Lodholz testified that he did not even recognize the monthly billing statements that

Respondents now declare are the invoice sheets . See page 189 attached .

4. David Ries in his deposition clarified what the invoice sheets that Lodholz

identified actually were. In Ries' deposition on October 17, 2006, Ries testified that he brought

documents that were in BJ Lodholz' file . They were marked as exhibit 50 to the deposition, and

Ries testified "these are copies that were in BJ Lodholz' file that he referred to in his

deposition . . ." See attached Ries deposition page 314-315. Exhibit 50 to the deposition is

hearing exhibit 254. Mr. Ries clearly knew what documents Mr. Lodholz referred to in Lodholz'

deposition and brought samples from Lodholz' files, which were marked exhibit 50 to Ries'

deposition . There is no confusion or misunderstanding on the part of the Staff, nor was there by

Mr. Ries or Mr . Lodholz until the Staff sought sanctions for destroying the documents . Finally,

the Commission should note that every one of Respondents' witnesses have stated under oath

that they did not destroy the original invoices, yet not a single original invoice was produced to

Staff. All we have are Mr . Ries' re-created invoices . If no one destroyed them, where are they?
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5 . Even Patti Hawkins, the receptionist who prepared and mailed the invoices,

acknowledged that she knew that Lodholz kept copies of the top sheet of the invoices . See

schedule 4-54, line 20 through 4-55, line 2, attached to the direct testimony of Robert

Schallenberg .

6 . Respondents now proclaim all of their prior statements are not true . Instead, they

say that Lodholz' affidavit, exhibit 311, is the truth . Exhibit 311 is classic, self-serving hearsay,

and is inadmissible under any legal theory, including Respondents' non-existent "fairness" rule .

7 . Because exhibit 311 is inadmissible hearsay and it comports with neither

536.070(12), nor 486 .330, the Commission should change its ruling to sustain the Complainant's

and MGCM's objections and order that exhibit 311 and its attachments be stricken from the

record .

Wherefore, the Staff by Counsel requests that the Commission reconsider its ruling

allowing exhibit 311 into evidence at the hearing, order that it be stricken, and prays for such

other relief as is just .

Respectfully submitted,

/s/StevenC.Reed
Steven C. Reed
Litigation Counsel
Missouri Bar No . 40616

Lera L. Shemwell
Deputy General Counsel
Missouri Bar No . 43792
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by
facsimile or by electronic mail to all counsel of record on this 8th day of January, 2007 .

/s/ Steven C. Reed

Attorneys for the Staff of the
Missouri Public Service Commission
P. O. Box 360
Jefferson City, MO 65102
(573) 751-3015 (Telephone)
(573) 751-9285 (Fax)
steven .reed(o,sc.mo.Qov
lera.shemwell(d,psc.mo.gov .
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I
I
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Q .

	

I'm just looking at this Omega one . That's

2

3

4

5

not what you're reading from, is that correct?

A .

	

No, no .

Q .

	

All right . Go ahead .

A .
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Page 700
ever been any volumes transported under a verbal

2

	

agreement .

3

	

Q .

	

Could transportation agreements be verbal as

4 well as written?

5

	

A .

	

I don't believe so .

Q . You believe they have to be in writing?

7

	

A .

	

I believe so .

8

	

Q .

	

As a matter of fact, your tariff under

Section 9 of the general terms and conditions requires

certain information be supplied in a transportation

11

	

report, is that right?

:i .2

	

A .

	

In a transportation report?

13

	

Q .

	

A request for'transportation .

14

	

A .

	

That section we talked about previously?

15

	

Q . . Yes .

1.6

	

A .

	

Okay .

1 7

	

iQr-Mr.Rj ~$asZstaf.f_a~lked'you for:-copies-.oft

1.8 Myc•~and_•MGC-'' s invoices .-for-r;2003Qz j

19
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23
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24 wou•1-dAitequkreTan-wextreme~ameunt, moo€ref.ort.and .di3dgence,.

25
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