BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI

Sprint Communications Company L.P., 
)

Complainant,




)







)

vs. 





)
Case No. TC-2002-1104

)

Southwestern Bell Telephone Company, 
)

Respondent.




) 

AMENDED COMPLAINT

Comes now Sprint Communications Company L.P.  (“Sprint”) and for its Formal Complaint  against Southwestern Bell Telephone Company  ("SWBT”) made pursuant to Section 386.390 RSMo and 4 CSR 240-2.070(3) states as follows:

INTRODUCTION


In this Complaint, Sprint seeks a determination that Southwestern Bell Telephone Company (‘SWBT’) has not applied just and reasonable rates to the collocation sites it constructed for Sprint in accordance with the terms and conditions of the parties’ interconnection agreement (hereinafter "Interconnection Agreement" or "Agreement") approved by this Commission as required by Sections 251(c)(2)(D) and (6) of the Federal Telecommunications Act of 1996) (hereinafter "the Act").  Specifically, SWBT did not apply the rates that were approved in the Appendix Collocation to the Interconnection Agreement (hereinafter "Appendix").  Under the Appendix, SWBT agreed that it would quote and price its collocation non-recurring rates pursuant to cost methodologies that would result in prices to cover SWBT’s reasonable cost and would be no greater than necessary for SWBT to earn a reasonable profit.  The rate provisions of the Collocation Appendix also required SWBT to true up all charges to reflect the reasonable costs actually billed by subcontractors in connection with the Sprint collocation sites.  Further, the Interconnection Agreement required that any non-recurring charges be derived by using a Missouri PSC approved forward-looking cost methodology. 


Since 1998, Sprint has paid in excess of $4,500,000 in non-recurring charges to establish and augment collocation sites within central offices in Missouri and in excess of $1,000,000 in recurring monthly charges to maintain those sites.  These charges are 100% greater than SWBT’s actual forward-looking collocation charges contained in its collocation tariff approved by this Commission in October of 2001 in Case No TT-2001-298.  Specifically, Sprint paid in excess of $2,800,000 more under the Interconnection Agreement in non-recurring charges than it would have paid under SWBT’s collocation tariff.  Further, the difference between the recurring charges under the Agreement and the tariffed recurring charges is in excess of $30,000 per month.

Given that such a significant difference exists between the prices Sprint paid for collocation and what it would pay under the TELRIC rates from the tariff, SWBT has not complied with the cost methodologies and other rates provisions of the Interconnection Agreement with Sprint.  Pursuant to the TELRIC methodology, SWBT is recovering its cost plus (at least) a reasonable profit under the approved tariff rates.  It is impossible to construct any scenario in which the cost for collocation set up prior to SWBT’s tariff would be 100% greater than the cost under the tariff.  There is no justification for such a significant amount of “cost” SWBT billed to Sprint under the Agreement and the “cost” it is recovering under its tariff.  Further, profits of over 100% are not reasonable.

Sprint understands that the Commission cannot award Sprint damages. However, the Commission is the correct forum under §252(e)(1) of the Act to determine if the rates SWBT charged Sprint complies with the non-recurring and recurring rate structure it approved in the Interconnection Agreement.

1. PARTIES AND JURISDICTION

Sprint Communications Company L.P is a Delaware Partnership with its principal place of business at 6500 Sprint Parkway, Overland Park, KS 66251.  Sprint Communications Company L.P. is a telecommunications carrier and received its certificate to operate as a competitive local exchange carrier in Missouri in Case No. Ta-96-924 in February of 1997.

Southwestern Bell Telephone Company is a Texas Partnership with its principal place of business in Dallas, Texas.  SWBT is an incumbent local exchange carrier authorized to provide various telecommunications services within the State of Missouri.  SWBT’s principal business address is:

Southwestern Bell Telephone Company

One Bell Center

Suite 3528

St. Louis, MO 63101 

386.330.2 The Commission has jurisdiction to determine Sprint's Complaint by virtue of the authority conferred by § 252(e)(1) of the Act and Sections 386.330, 386.390, 386.250, 386.020(52) and (53) RSMo.  Section 386.330.1 RSMO. states:
386.330.3   RSMo.  Investigatory power of commission, exception, telephone yellow page listings - complaint by public, how made - final order to be made, when

2. Complaints may be made to the commission by the public counsel or any person or corporation aggrieved, by petition or complaint, in writing, setting forth any thing or act done or omitted to be done by any telecommunications company in violation, or claimed to be in violation, of any provision of law or of the terms and conditions of its franchise or charter or of any order or decision of the commission.  Upon the presentation of such a complaint the commission shall cause a copy thereof to be forwarded to the public utility, person or corporation complained of, which may be accompanied by an order, directed to such public utility, person or corporation, requiring that the matters complained of be satisfied or that the charges be answered in witting within a time to be specified by the commission.  If the public utility, person or corporation complained of shall make reparation for any injury alleged and shall cease to commit, or to permit the violation of law, franchise, order or decision charged in the complaint and shall notify the commission of that fact before the time allowed for answer, the commission need take no further action on the charges.  If however, the charges contained in such petition be not thus satisfied, and it shall appear to the commission that there are reasonable grounds therefor, it shall investigate such charges in such manner and by such means as it shall deem proper, and take such action within its powers as the facts justify.  (Emphasis Added).

BACKGROUND

In September of 1998, the Missouri Public Service Commission (“MPSC’) approved the Interconnection Agreement between SWBT and Sprint in Case No T0-99-01.  The purpose of the Interconnection Agreement was to establish the terms of the resale of SWBT’s services and for the provision of interconnection, unbundled network elements and other functions necessary to allow Sprint access to SWBT’s network consistent with the federal Telecommunications Act.  47 U.S.C. 151, et al.

The Interconnection Agreement was entered into pursuant to Section 252(i) of the Telecommunications Act of 1996 ("the Act") and was adopted from interconnection agreements entered into between SWBT and AT&T Communications of the Southwest.

The Appendix Collocation to the Interconnection Agreement provides that SWBT was to initially provide Sprint with a price quotation that was to be calculated using an actual cost methodology for non-recurring charges and a MPSC-approved forward-looking costing methodology for recurring charges. (See Section 3.4 of the Appendix).  The Appendix also provides that these quotes will only reflect SWBT’s reasonable costs and be no greater than necessary for SWBT to earn a reasonable profit. (See Section 3.4 of the Appendix).  As a part of the actual cost methodology, SWBT is required to true up the actual reasonable costs billed by sub-contractors to the amounts paid by Sprint pursuant to the quotes. (See Section 5.8 of the Appendix).

Sprint paid each SWBT quote in full.  In connection with the non-recurring charges, in excess of 90% of the charges relate to anticipated sub-contractor charges. This reflects SWBT’s practice to use sub-contractors to construct collocation space for Sprint and other CLECs in SWBT’s central offices in Missouri

On September 12, 2001, SWBT filed a Collocation Tariff with the Missouri Public Service Commission.  The Collocation Tariff was approved on October 3, 2001.  In support of the tariff, SWBT stated that “[t]he rates were derived via an application of the TELRIC methodology.”  The TELRIC methodology is intended to capture reasonable forward looking cost that SWBT incurs to complete a task plus a reasonable profit.

After becoming aware of SWBT’s Commission-approved Collocation Tariff rates, Sprint began to analyze how the tariff charges compared to the SWBT collocation rates under the Interconnection Agreement.  Sprint discovered that the charges that it had paid for collocation were far in excess of SWBT's’ TELRIC rates.  For example, on several collocation sites, SWBT’s rates exceed the recently approved tariff rates by more than 400%.  As an illustration, for one collocation site in Missouri, Sprint paid a $177,787.00 non-recurring charge.  Under the recently approved SWBT collocation tariff, SWBT’s charge for the same collocation request would be $37,995.47.

As a result of Sprint’s analyses, Sprint made formal demand of SWBT by letter dated March 1, 2002, requesting that SWBT comply with the rates set in the Commission–approved Interconnection Agreement (see Exhibit A attached hereto and made a part hereof by reference).  Further, Sprint repeated its earlier requests for documentation from SWBT to demonstrate that SWBT applied the rates agreed to in the Interconnection Agreement that were to cover reasonable costs, a reasonable profit, and reflect amounts actual paid by SWBT to subcontractors for work done on Sprint’s collocation sites.  (See March 18, 2001 Letter attached hereto as Exhibit B and made a part hereof by reference).  This request included invoices that detailed the work performed by subcontractors that were billed to Sprint’s collocation jobs.  SWBT sent Sprint some documents but the documents did not reflect any detail on work performed for alleged charges billed by subcontractors.

Following receipt of several of Sprint’s letters, SWBT informed Sprint that on a substantial number of the Sprint collocation sites, SWBT had forgotten to conduct a true up.  Subsequently, SWBT informed Sprint of refunds due Sprint, as well as monies due SWBT by Sprint.

Sprint again requested that it be allowed access to SWBT’s records to verify the subcontractor charges in connection with the true-ups.  SWBT failed to provide the documents.  According to SWBT, it does not receive copies of invoices from subcontractors but instead relies on electronic notifications of amounts due with no detail.  It is Sprint’s belief that this practice has contributed to SWBT’s failure to apply the correct collocation rates.    

FAILURE TO APPLY THE COMMISSION APPROVED RATES TO COLLOCATION NON-RECURRING CHARGES

Sprint incorporates the allegations contained in paragraphs 1- 12 above.

The Appendix Collocation to the Commission-approved Interconnection Agreement sets the following terms and conditions for any non-recurring charges assessed against Sprint: 

"SWBT’s price quotation will be calculated using an actual cost methodology for non-recurring charges *** SWBT’s price quotations will be sufficient to cover SWBT’s reasonable costs and will be no greater than necessary for SWBT to earn a reasonable profit ***  SWBT will perform a true up of all Sub-Contractor Charges using actual amounts billed by subcontractors.  Any amounts … below such charges will be remitted to Sprint."

(See Sections 3.4 and 5.8 of the Appendix Collocation to Interconnection Agreement)

SWBT’s non-recurring rates were not set in accordance with the terms and conditions of the interconnection agreement and the requirements of §§ 251(c)(2)(D) and (c)(6) of the Act.  Upon information and belief, SWBT used a database of alleged costs for collocation activities to produce the quotes it provided Sprint.  This database was not based on work orders specific to Sprint’s collocation sites, nor was it based on quotes from subcontractors to perform the work specific to a given Sprint collocation site. Despite this, the quotes provided by SWBT generally reflected that subcontractor charges accounted for over 90% of the amount of the quotes.

As SWBT was contractually obligated to true up the quoted amounts to reflect reasonable cost actually billed by sub-contractors, Sprint paid the amounts quoted by SWBT.

SWBT repeatedly failed to conduct the required true-ups and/or failed to pay Sprint the true-up amounts properly due Sprint.  SWBT’s alleged true-up amounts are not consistent with the actual cost methodology required in the Interconnection Agreement as the rates capture much more than reasonable costs and reasonable profits for work and equipment necessary to complete the collocation sites ordered by Sprint. 

By way of example, Exhibit C to this Complaint contains a comparison in the non-recurring rates charged Sprint versus the rates that SWBT charges under its collocation tariff for the same collocation work.  As SWBT’s tariff rates are based on forward-looking cost and as non-recurring collocation charges are for work done to prepare a collocation site, there should not be such a dramatic difference in charges unless SWBT ignored the requirements of the Interconnection Agreement and § 251(c)(6) of the Act to only capture reasonable costs and a reasonable profit.

Further, in conducting true-ups, its is Sprint’s belief that SWBT failed to account for the common cost allocations in accordance with the Advance Service Order released by the FCC in March of 1999 that requires, among other things, that common costs such as site preparation, security cost and other collocation-related charges be allocated on a square foot basis.
 

Sprint repeatedly tried to secure documentation from SWBT to determine why SWBT’s non-recurring charges are so dramatically different than the tariff.  In the course of these attempts,  SWBT informed Sprint that SWBT does not receive invoices from its largest subcontractor.  Instead, SWBT relies on electronic notifications of amounts due such subcontractors with no details of work done.  Therefore, even after being provided almost three months to collect documents, SWBT was unable to produce documentation to verify the charges it assessed Sprint or to verify that it had employed an actual cost methodology as required by the Interconnection Agreement.

Based on the above, Sprint requests the following relief:

A determination by this Commission pursuant to § 252(e)(1) of the Act that the non-recurring rates SWBT charged Sprint for collocation sites in Missouri do not comply with the Agreement’s actual cost methodology of reasonable costs and a reasonable profit for work and equipment necessary to complete the collocation sites ordered by Sprint and that the non-recurring rates were not just, reasonable or in accordance with the terms and conditions of the interconnection agreement in violation of § 251(c) of the Act.

A determination pursuant to § 252(e)(1) of the Act of the just and reasonable non-recurring charges for Sprint’s collocation sites in Missouri reflecting reasonable costs and a reasonable profit for work and equipment necessary to complete the collocation sites ordered by Sprint in accordance with the terms and conditions of the interconnection agreement and the requirements of § 251(c) of the Act.  This determination should also take into account the FCC’s mandates in the Advanced Service Order.

FAILURE TO APPLY THE COMMISSION APPROVED RATES TO COLLOCATION MONTHLY RECURRING CHARGES

Sprint incorporates the allegations contained in paragraphs 1- 21 above.

The Appendix Collocation to the Commission-approved Interconnection Agreement sets the following requirements for any non-recurring charges assessed against Sprint: 

SWBT’s price quotation will be calculated using … a Missouri PSC approved forward-looking costing methodology for charges…. SWBT’s price quotations will be sufficient to cover SWBT’s reasonable costs and will be no greater than necessary for SWBT to earn a reasonable profit….

(See Sections 3.4 of the Appendix Collocation to Interconnection Agreement)

SWBT’s monthly recurring charges were not set in compliance with the above standard.  The Missouri PSC approved forward-looking cost methodology is TELRIC as reflected in SWBT’s collocation tariff approved by the Commission.  The prices that Sprint has paid for monthly recurring charges under the Interconnection Agreement far exceed the prices set in SWBT’s collocation tariff as reflected on Exhibit C to this Complaint.

Sprint repeatedly tried to secure documentation from SWBT to determine why SWBT’s recurring charges that are supposed to be set using TELRIC principles are so dramatically different than the Commission-approved TELRIC tariff rates.  SWBT has failed to provide any documentation that would explain the difference. 

Based on the above, Sprint requests the following relief:

A determination by this Commission pursuant to § 252(e)(1) of the Act that SWBT’s recurring collocation rates charged Sprint for its collocation sites in Missouri are not just and reasonable in that they do not comply with a Missouri PSC approved forward-looking cost methodology and that the recurring rates were not just, reasonable or in accordance with the terms and conditions of the interconnection agreement in violation of § 251(c) of the Act.; and 

A determination pursuant to § 252(e)(1) of the Act of the just and reasonable recurring charges for Sprint’s collocation sites in Missouri using a Missouri PSC approved forward-looking cost methodology that covers reasonable costs and provides SWBT with a reasonable profit in accordance with the terms and conditions of the interconnection agreement and the requirements of § 251(c) of the Act.

Respectfully submitted,

Sprint

____________________________________

Lisa Creighton Hendricks  - MO Bar #42194

6450 Sprint Pkwy

MS: KSOPHN0212-2A253

Overland Park, KS  66251
Voice: 913-315-9363

Fax: 913-523-9769

Lisa.c.creightonhendricks@mail.sprint.com
____________________________________

Kenneth A. Schifman - MO Bar #42287

6450 Sprint Parkway

KSOPHN0212-2A303

Overland Park, KS  66251


Voice:
913-315-9783

Fax:
913-523-9827

kenneth.schifman@mail.sprint.com
____________________________________

Paul H. Gardner, MO Bar # 28159

Goller, Gardner and Feather, PC

131 East High Street

Jefferson City, Missouri 65101

Voice:
573-635-6181

Fax:
572-635-1155

info@gollerlaw.com
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the above and foregoing document was served via U.S. Mail, postage prepaid to each of the following on this _____ day of November, 2002.

Michael Dandino

Office of Public Counsel

P. O. Box 7800

Jefferson City, MO 65102


 HYPERLINK mailto:mdandino@mail.state.mo.us 

mdandino@mail.state.mo.us


Dana Joyce

Missouri Pubic Service Commission

P. O. Box 360

Jefferson City, MO 65102-0360

John Coffman

Office of the Public Counsel

P. O. Box 7800

Jefferson City, MO 65102

Anthony K. Conroy

Pagul G. Lane

Leo J. Bub

Mary McDonald

One Bell Center, Room 3516

St. Louis, Missouri 63101

____________________________________
Kenneth A. Schifman
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