BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

	The Staff of the Missouri Public Service Commission,
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	Case No. GC-2011-0098



PUBLIC COUNSEL’S REPLY REGARDING
LACLEDE’S DEFINITION OF FAIR MARKET PRICE
COMES NOW the Missouri Office of the Public Counsel (OPC) and for its Reply Regarding Laclede’s Definition of Fair Market Price, OPC states as follows:
1.
In the July 5, 2011 Laclede Gas Company’s Reply to the Responses of OPC and Staff Regarding Issue #1, Laclede Gas Company (“Laclede”) argues that “OPC explicitly agreed to” the definition of fair market price (FMP) used by Laclede in the current Cost Allocation Manual (CAM) written by Laclede.  Specifically, Laclede states that OPC agreed to Laclede’s FMP definition in the Unanimous Stipulation and Agreement (Stipulation) entered into by the parties to Case Number GM-2001-342.  OPC strongly disagrees with Laclede’s assertion that OPC agreed to by bound by Laclede’s FMP definition, especially when it violates the Commission’s affiliate transaction rules.
2.
OPC agrees that on July 9, 2001, OPC entered into the Stipulation with Laclede and other parties to resolve the issues in Case Number GM-2001-342.  

3.
OPC agrees that the Stipulation states that transactions involving transfers of goods or services between Laclede and an affiliate “shall be conducted and accounted for in compliance with the provisions of a CAM which shall be submitted to Staff, Public Counsel and PACE on or before April 15, 2003, and on an annual basis thereafter.”  
4.
OPC agrees that the Stipulation also states:

The CAM shall be in the form contained in the direct testimony of Patricia A. Krieger, provided that the CAM, and the information the Company is required to maintain and submit thereunder, shall be revised and supplemented within 120 days of the approval of this Stipulation and Agreement to include any and all of the following information as required to administer, audit and verify the Transfer Pricing and Costing Methodologies set forth in Section VII of the CAM or such other Transfer Pricing and Costing Methodologies as may become applicable to the Company in the future:”  [emphasis added].
The above language requires the CAM to adhere to future costing methodology requirements.  The Commission’s affiliate transaction rules, which were applicable to Laclede on May 27, 2003, became a future costing methodology that mandated a revision to Laclede’s CAM, per the terms of the Stipulation.  Laclede failed to make the required revisions to its CAM.
5.
Laclede argues that the “general” definition of FMP in Laclede’s current CAM “was in the original portion of the CAM” proposed by Laclede witness Krieger in Case Number GM-2001-342.  This assertion by Laclede attempts to gloss over the fact that the general definition in Laclede’s current CAM is different than the definition in the Krieger CAM, and that Laclede’s current CAM also includes a specific asymmetrical pricing provision for gas purchases that was also not included in the Krieger CAM.  Furthermore, Laclede fails to mention that all pricing provisions of the Stipulation were superseded by the Commission’s affiliate transactions rules.  On May 27, 2003, the Commission’s affiliate transaction rules, 4 CSR 240-40.015 and 4 CSR 240-40.016, became applicable to Laclede when the Missouri Supreme Court affirmed the Commission’s rules following an appeal by Laclede and other local distribution companies (LDCs).  
6.
 By the specific terms of the Stipulation, all provisions of the CAM that do not comply with the Commission’s subsequent rulemaking are no longer applicable.   The CAM proposed by Ms. Krieger in Case Number GM-2001-342 includes the following provision in the final paragraph:

The methodologies set forth in this CAM provide general guidelines to govern how Laclede Gas Company will allocate costs to or pay services received from or provided to affiliates.  Such guidelines shall not be applicable in the event another methodology is prescribed by law for allocating cost to or pricing such services.  

The Commission’s subsequent affiliate transaction rules require another methodology for pricing affiliate transactions that Laclede is required by law to follow and which renders the FMP definition from the Krieger CAM inapplicable. 

7.
In arguing that the Stipulation from Case Number GM-2001-342 ties OPC to a particular cost methodology, Laclede ignores language in the Stipulation that specifically states that no party shall be deemed to have approved or acquiesced to any cost methodology, nor will any party be prejudiced or bound in any manner by the terms of the Stipulation in any other proceeding.  The Stipulation states on page fifteen (15):

This Stipulation represents a negotiated settlement for the purpose of disposing of all of the identified issues in this case.  None of the Parties to the Stipulation shall have been deemed to have approved or acquiesced in any ratemaking, or any service or payment standard, and none of the Parties shall be prejudiced or bound in any manner by the terms of this Stipulation in any other proceeding, except as otherwise expressly specified herein.


8.
OPC and the Commission’s Staff have expressed to the Commission that Laclede’s CAM and Laclede’s current practice of pricing gas purchase and sales to/from and affiliate violate the asymmetrical pricing standards prescribed by the Commission’s rules.  By the express terms of the Stipulation, OPC and Staff did not agree to and cannot be bound by any pricing provision in the Stipulation that violates the Commission’s rules.  

9.
Laclede points out that its CAM distinguishes between a general FMP definition and a FMP definition that applies specifically to gas purchases.  Both Laclede definitions violate the asymmetrical pricing standards of the Commission’s affiliate transaction rules and must be remedied by the Commission to protect ratepayers from the unlawful and unreasonable risk of forcing regulated ratepayers to subsidize Laclede’s unregulated affiliates.  

10.
As explained by OPC in a prior pleading, Laclede’s unlawful FMP definitions are relevant to two issues raised by the Staff in this case: 1) the issue regarding whether Laclede should submit the CAM for approval is impacted by Laclede’s unlawful FMP definitions because it exemplifies the need for Commission review and approval of all CAM provisions; and 2) the issue of whether Laclede has violated the asymmetrical pricing standard because asymmetrical pricing involves a consideration of both FMP and fully distributed cost (FDC) as prescribed by the affiliate transaction rules.  
WHEREFORE, the Office of the Public Counsel respectfully offers this reply to Laclede’s erroneous assertion that OPC agreed to the unlawful definition of FMP contained in Laclede’s current CAM.
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