Before the Public Service Commission

Of the State of Missouri

	In the Matter of Missouri Gas Energy's Tariffs to Implement a General Rate Increase for Natural Gas Service
	)))
	Case No. GR-2004-0209



Staff's Response To Motion Of Missouri Gas Energy, A Division Of Southern Union Company, To  Exclude Certain Testimony  And Opinions Of                            Travis Allen
Comes Now the Staff of the Missouri Public Service Commission (“Staff”), and for its response to the Motion of Missouri Gas Energy, A Division Of Southern Union Company, To Exclude Certain Testimony And Opinions of Travis Allen (“Motion”) states:

1.  
In its Motion and supporting Memorandum of law, Missouri Gas Energy (“MGE”) asks that the Commission issue an order “…excluding from this proceeding the testimony of Mr. Travis Allen regarding a recommended rate of return for MGE”.   MGE challenges Mr. Allen’s qualifications (Memorandum, pp. 4-6), and his data (Memorandum, 6-14).  Neither position is well taken.
 

2.
State Board of Registration For The Healing Arts v. Edward W. McDonagh, 123 S.W. 3d 146 (Mo. 2003), holds that §490.065, RSMo 2000 (hereafter by section number only) governs qualification of expert witnesses and admission of expert testimony in administrative hearings.
   

3.  
MGE’s challenge to Mr. Allen’s qualifications fails.  Section 490.065.1 provides in relevant part:

“. . . a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.”  (Emphasis added).

Mr. Allen’s qualifications include:

· Graduating magna cum laude from Southern Illinois University-Edwardsville with a bachelor’s degree in economics and finance with a specialization in financial markets and institutions.  (Tr. 399, lines 8-11)

· Graduating with a master’s degree in economics and finance from Southern Illinois University-Edwardsville. (Tr. 399, lines 15-18)

· While working on his master’s degree, Mr. Allen worked as a graduate assistant for three professors:  Dr. Rick Hafer; Dr. Radcliffe Edmonds; and, Dr. Donald Elliott (App. 1 to MGE’s Memorandum at 8-9, Deposition of Travis Allen)

· Prior to his employment with the Public Counsel, Mr. Allen studied and performed cost of capital or rate of return work as a part of his education.  (App. 1, MGE’s Memorandum at 22-24)

· Reading Dr. Myron Gordon’s book, The Cost of Capital to a Public Utility, prior to filing his direct testimony.  (App. 1, MGE’s Memorandum at 25-26)
· Reviewing the books:  Regulation of Public Utilities  by Charles Phillips (Tr. 548, lines 12-13);  Investment Analysis and Portfolio Management by Alexander, Sharp, and Bailey;  Essentials of Corporate Finance by Ross, Westerfield, and Jordan;  and Cost of Capital, A Practitioner’s Guide by Parcell.  (TR 548, line 26 through 549 line 10)
4.
Mr. Allen’s credentials include all of the elements that are required under 490.065.1. The issue in determining whether a particular witness is an expert is not whether there are others more qualified.  The question is whether the witness possesses peculiar knowledge, wisdom or skill regarding the subject of inquiry, acquired by study, investigation, observation, practice or experience.  Seabaugh v. Milde Farms, Inc. 816 S.W.2d 202, 208 (Mo banc 1991).  The extent of an expert’s experience or training goes to the weight of his testimony and does not render the testimony incompetent. Donjon v. Black and Decker, Inc., 825 S.W.2d 31, 33 (Mo. App. 1992).

5.   
With respect to the data used by an expert witness, §490.065.3 states in relevant part:

“The facts or data which an expert bases an opinion or inference …must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must otherwise be reasonably reliable.”
Mr. Allen’s testimony contains facts, data, and methodologies that are “of a type reasonably relied upon by experts in the field” and are “reasonably reliable” as is required by 490.065.3.  Mr. Allen, like the other witnesses on this issue, used data from ValueLine Investment Survey, C.A. Turner Utility Reports, Ibbotson & Associates 2002 and 2003 Yearbooks, and Yahoo Finance for Thompson Financial data. (Tr. 426, lines 14-21 and Tr. 423, lines 3-6).   In developing his hypothetical capital structure, Mr. Allen used the same proxy group of companies that were used by MGE witness Dunn. (Tr.457, lines 11-12).  Indeed, all witnesses used the Discounted Cash Flow model to determine return on equity.  Any concern of the Commission, which is the trier of fact, “regarding the sources and bases of an expert’s opinion affect the weight rather than the admissibility of the opinion.” Whitnell v. State Of Missouri, 129 S.W.3d 409,416 (Mo. App. 2004).   

6.
  Mr. Allen has the experience, the skill, the training, and / or the education that is required under 490.065.1 to prepare utility industry cost of capital studies and to present expert testimony before the Commission.  Mr. Allen’s qualifications as an expert witness, his rate of return recommendation and supporting testimony, more than meet the threshold requirements of 490.065.  The Commission has a statutory duty to determine a “just and reasonable” rate of return
 for MGE to collect from Missouri ratepayers and such performance of duty requires the Commission to review and weigh the evidence. 


Wherefore, for the foregoing reasons, the Staff recommends that the Commission deny MGE’s Motion To Exclude Certain Testimony And Opinions of Travis Allen.
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� On July 1, 2004, the Missouri Supreme Court reaffirmed its McDonagh decision by holding  that Section 490.065 governs the admission of expert testimony in Missouri civil cases and that Section 490.065 is controlling over federal cases.  Susan O. McGuire, Appellant v. Darrel K. Seltsam and Gene Sandner, Respondents (Case Number: SC85988).


� Section 393.130.1 RSMo states, in relevant part, “All charges made or demanded by any such gas corporation…for gas…or any service rendered or to be rendered shall be just and reasonable and not more than allowed by law or by order or decision of the commission.”  [Emphasis added.]
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