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	LOCAL EXCHANGE COMPANY, LLC’S MOTION TO QUASH SUBPOENAS



Local Exchange Company, LLC (“LEC”) hereby moves to quash, pursuant to 4 CSR 240-2.100(3), two subpoenas duces tecum served upon it on March 7, 2005, by the Missouri Public Service Commission in the captioned investigative proceeding.  LEC expects to cooperate with the Commission and will comply with subpoena requests that are relevant to the investigative proceeding and that are reasonable in scope.  The scope of the subpoenas as issued, however, requires LEC to submit this motion to quash.  LEC is hopeful that in discussions with staff counsel, an agreement can be forged regarding the subpoenas’ scope that is satisfactory to the Commission and to LEC.  

Identification of the Subpoenas
The subpoenas served on LEC are not numbered and are identical in form except for the contents of their attachments.  Both subpoenas include a single attachment labeled “Exhibit A.”  One of the subpoenas requests the production of documents in ten separate categories.  That subpoena is referred to in this motion as “Subpoena 1.”  The second subpoena requests documents in three categories with multiple subparts.  That subpoena is referred to in this motion as “Subpoena 2.”  

I. Objections Relating to All Requests Within The Subpoenas.
1. There are four bases upon which LEC moves to quash all requests within both subpoenas.  They are:  (A) the subpoenas are overly broad and request the production of information that is not relevant to this investigative proceeding; (B) the subpoenas do not allow sufficient time for compliance; (C) the subpoenas do not allow LEC the option of making responsive documents available for staff review at LEC’s premises; and (D) the subpoenas request that LEC produce documents previously produced to the Commission. 

A.
The subpoenas are overly broad and present an undue burden on LEC.
2. The subpoenas are overly broad and unduly burdensome in at least two important respects.  First, every request within both the subpoenas seeks production of “each,” “every” or “all” documents regarding a certain fact.  No purpose is served, however, by production of “each” document where a single document or a few documents serve to answer the Commission’s inquiry.  Demanding “each” document is overly broad.  In addition, requesting “each” document is unduly burdensome on LEC because some of the subpoena requests relate to documents regarding virtually every business function LEC performs.  To provide “each” document regarding each business function would require LEC to inspect its entire warehouse of historic and current business papers.  The efficient conduct of this investigative proceeding does not, and could not, justify such expansive requests.  Because the subpoenas seek "each" document where such requests are unnecessary, the subpoenas should be quashed.
3. Second, the subpoenas are overly broad in their request for documents made earlier than January 1, 2002.  Item number 3 within Subpoena 2 requests the production of documents made as early as January 1, 1996 and which  relate to finances, business transactions and relationships between specified entities and individuals.  These requests, in part, appear related to the Commission's rate making authority over CassTel.  LEC understands the Commission's interest in reviewing CassTel's cost structure but cost data for years earlier than 2002 could not assist the Commission in any rate proceeding.  See State ex rel. Utility Consumers' Council of Missouri, Inc. v. Public Service Comm’n, 585 S.W.2d 41 (Mo. 1979) (articulating rule prohibiting retroactive rate making).  The subpoenas should be quashed to the extent they command the production of documents made prior to January 2002.  
B.
The subpoenas do not allow adequate time for compliance.

4. The subpoenas request that LEC produce documents on 65 discrete topics.  That is a remarkable number of requests, but the overwhelming burden of the subpoenas is demonstrated by the scope of the individual requests.  Several of the requests would require LEC to produce millions of pages and the time required to locate, segregate and produce responsive documents likely would require months.

5. LEC could not comply with the subpoenas’ time limitation even if the subpoenas presented LEC’s only immediate task.  But, as the Commission is aware, LEC personnel also are responsible for answering 62 data requests issued by the Commission and 103 data requests issued by the Universal Service Administrative Company to CassTel and New Florence Telephone Company.  The time required to respond to those data requests is most significant.  Moreover, all of these responses are due before LEC’s April 6th deadline to respond to the subpoenas.  Finally, many of the data requests are extraordinarily broad and thereby present onerous demands similar to those presented by the subpoenas. 
6. LEC personnel are working diligently to produce information in an orderly manner to the various agencies that have submitted requests.  But it is impossible for LEC to respond to all data requests and the subpoenas’ requests within the time frame presented.  The subpoena should, therefore, be quashed because it does not allow adequate time for LEC to comply.  
C.
LEC must be allowed to provide staff access to the requested documents at its premises.
7. The subpoenas must be quashed because they do not allow LEC the option of making its documents available to staff at its premises.  Instead, the subpoenas require LEC either to produce its original documents, or copies of those documents, to the Commission.  The subpoenas’ request is unreasonable.  As noted above, the subpoenas, as drafted, request LEC to produce to the Commission virtually every paper its staff have written or received in the past nine years.  Under these circumstances, the Commission has no right to demand that LEC produce its original documents or incur the cost of copying.  
D.
LEC need not produce documents CassTel already has produced.
8. LEC objects to any request that it produce documents previously produced by CassTel.  To request that LEC duplicate effort is burdensome and serves no legitimate purpose.  Such an objectionable request for duplicative production occurred with Subpoena 1.  That subpoena lists 10 items which are identical in substance to document requests the Commission previously issued to CassTel.  CassTel recently responded to the Commission by producing documents.  Subpoena 1 should be quashed because requiring LEC to duplicate CassTel’s effort would be unnecessary and overly burdensome.  
II. Specific Objections to Particular Items.  
1. Detailed below are LEC’s specific objections to each request in Subpoenas 1 and 2.  These specific objections are asserted in addition to the general objections stated above.
B. Subpoena 1

Item 10

1. Item 10 requests “each deposit record generated by customer payments made from January 1, 2003 to present.”  Compliance with this request would require production of hundreds of thousands of pages.  LEC objects to this request because it is overly broad, unduly burdensome and seeks the production of documents which are not relevant to the investigative proceeding.  
Subpoena 2


Item 1  
2. Item 1 relates, in part, to LLC employees who performed work "indirectly" for CassTel or New Florence Telephone Company.  This entire item is vague in its reference to LEC employees who worked “indirectly” for CassTel or New Florence.  
Items 1(a), 1(b), 1(c) and 1(e)  
3. Items 1(a), 1(b), 1(c) and 1(e) relate to the job duties, qualifications and performance evaluations of LEC employees.  These requests are overly broad.  There never has been an allegation that any of LEC’s 46 employees are under-qualified or did not perform their job functions adequately.  In fact, the majority of these 46 employees were employed in clerical positions and would not have been responsible for any matter the Staff  legitimately may investigate.  As such, the requests are overbroad.  
4. In addition, the requested documents contain confidential employee information which LEC is not authorized to disclose.  “Employees have a fundamental right of privacy in their employment records.”  State ex rel. Crowden v. Dandurand, 970 S.W.2d 340, 343 (Mo. banc. 1998) citing State ex rel. Tally v. Grimm, 722 S.W. 2d 604, 605 (Mo. banc. 1987)).  Accordingly, “a subpoena for employment records must be limited to those issues raised in the pleadings.” Id.  The job performance evaluation and qualification of LEC employees who performed work for CassTel or New Florence is not a matter under investigation in this proceeding and there is, therefore, no need for the Commission to intrude into the privacy rights of LEC employees. 
Items 1(d) and 1(f)
5. Items 1(d) and 1(f) relate to time records by each LEC employee and charges for their services.  The scope of these requests makes them irrelevant.  This request is overly burdensome in that compliance would require production of thousands of documents.  To the extent the Staff seeks to determine LEC’s time-keeping procedures, the information can be obtained from summary documents or through sampling or review of regularly-maintained ledgers.

Item 1(g)  

6. Item 1(g) relates to additional employment held by LEC employees.  This item is vague and seeks information not relevant to the scope of the Order establishing this investigative proceeding.
Items 2(b), 2(c), 2(d)  

7. Items 2(b), 2(c) and 2(d) request “each document” prepared by an LEC employee using CassTel or New Florence letterhead, or documents created by LEC employees for “business conducted on behalf of” CassTel or New Florence.  Producing all documents from these items would require a search of every document LEC created or received since January 1, 2003.  By way of illustration, these items would include business cards, individual customer bills, disconnect notices, carrier access bills, marketing postcards, emails, responses to customer inquiries, correspondence with vendors and responses to customer complaints.  LEC does not believe the Commission’s investigation would benefit from the production sought by the subpoena; a production that would be extremely burdensome for LEC to produce and for the Staff to review.  Moreover, these requests seek information that is not relevant to the scope of the Order establishing this investigative proceeding and are beyond the Commission's statutory authority.

Item 2(f)  

8. Item 2(f) requests the production of “each document created to comply with any policy or procedure related to the conduct of business with related parties and/or affiliated entities.”  This request is vague and capable of several meanings.  Literally read, the request would include any document relating to LEC’s business dealings with affiliated companies.  That construction would require the production of virtually every document in LEC’s possession.  The request is vague, overbroad and would require the production of a large volume of documents that are not relevant to the investigation.  
Items 2(j) and 2(k)  

9. Items 2(j) and 2(k) request the production of documents regarding bids for external auditors, LEC’s responses to the bids and any communication LEC received terminating accounting services to LEC.  LEC objects to this request because it is vague, overly broad and seeks privileged information.  Further, CassTel has already produced some documents responsive to this request and LEC objects to the production of information already in the Commission’s possession.

Item 3(b)  

10. Item 3(b) requests “each document that shows any company, partnership or any other entity that, at any time from 1996 to present, has had a direct or indirect business relationship with Kenneth Matzdorff, Rebecca Matzdorf and/or Robert Williams and that has done business with, or for, [LEC].”  LEC objects to 3(b) because the phrase “direct or indirect business relationship” is vague, capable of several different meanings and would include any business with which Kenneth Matzdorff, Rebecca Matzdorf and/or Robert Williams has conducted business unrelated to the matters within the scope of this investigative proceeding.  Moreover, this request seeks additional information that is not relevant to the scope of the Order establishing this investigative proceeding and is beyond the Commission's statutory authority.

Items 3(e) and 3(f)  

11. Items 3(e) and 3(f) request LEC to produce a wide variety of documents relating to LEC’s contracts with Overland Data Center and USP&C.  These requests are overly broad and seek some information that is not relevant to the scope of the Order establishing this investigative proceeding and are beyond the Commission's statutory authority.

Item 3(g)

12. Item 3(g) requests the production of LEC’s business plans.  LEC objects to this item because the document request seeks information that is not relevant to the scope of the Order establishing this investigative proceeding and is beyond the Commission's statutory authority.

Items 3(k) and 3(l)

13. Items 3(k) and 3(l) request production of documents relating to Qualitel, Inc. and Cohen Partnership, L.P.  LEC objects to these requests because they seek information that is not relevant to the scope of the Order establishing this investigative proceeding and are beyond the Commission's statutory authority.

III. Conclusion.
As demonstrated here, the subpoenas seek information that is irrelevant, overly broad, unduly burdensome, redundant and confidential.  LEC intends to comply with appropriate subpoena requests and is available to meet with Commission staff to identify the relevant information staff requires for its work. 

	
	
	Respectfully submitted, 

SPENCER FANE BRITT & BROWNE LLP

/s/ Mark A. Thornhill
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CERTIFICATE OF SERVICE

I hereby certify that on this 17th day of March, 2005 a copy of the foregoing was served via e-mail on the following:

	Dana K. Joyce 
Missouri Public Service Commission 
P.O. Box 360 
200 Madison Street, Suite 800 
Jefferson City, MO 65102
	John B. Coffman
Office Of The Public Counsel 
P.O. Box 2230 
200 Madison Street, Suite 650 
Jefferson City, MO 65102
	Nathan Williams
Missouri Public Service Commission 
P.O. Box 360 
200 Madison Street, Suite 800 
Jefferson City, MO 65102

	 
	
	

	Sondra B. Morgan 
Cass County Telephone Company 
312 East Capitol 
P.O. Box 456 
Jefferson City, MO 65102
	Sondra B. Morgan  
New Florence Telephone Company 
312 East Capitol 
P.O. Box 456 
Jefferson City, MO 65102
	

	 
	
	


/s/ Mark A. Thornhill





Mark A. Thornhill
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