STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 3rd day of June, 2004.

James Dudley,




)








)





Complainant,
)








)

v.






)
Case No. GC-2004-0216








)

Missouri Gas Energy,


)








)





Respondent.
)

ORDER DENYING MOTION IN LIMINE

On April 16, 2004, the Commission issued its order adopting the procedural schedule proposed by the parties.
   Among other things, that order states that “[t]he Commission will require the prefiling of testimony as defined in 4 CSR 240-2.130.  All parties shall comply with this rule . . . .”  The order further explains that “the practice of prefiled testimony is designed to give parties notice of the claims, contentions and evidence in issue and to avoid unnecessary objections and delays caused by allegations of unfair surprise at the hearing.”    The order directed the parties to file direct testimony by April 23, Rebuttal Testimony by May 10, and Surrebuttal Testimony by May 20.

Complainant filed Direct Testimony and Surrebuttal Testimony on his own behalf.  Complainant did not file any other prefiled testimony.

On May 19, 2004, Complainant filed a pleading entitled “Order of Opening Statement, Witness and Cross-Examination,” which indicates that he intends to call a “Jennifer Ersery” as a witness.  On May 28, 2004, Complainant filed a pleading entitled “Order to Amend Witness List,” indicating that he also desires to call as a witness “Andrea Pearson.”

On May 28, 2004, MGE filed its Motion in Limine, objecting to the Complainant offering at hearing the testimony of Jennifer Ersery and Andrea Pearson.  MGE notes that the prefiling of testimony is a condition of the Commission’s Order Adopting Procedural Schedule, and is therefore a limitation of the presentation of testimony in this matter.  In addition, MGE refers to Commission Rule 4 CSR 240‑2.130(8), which states as follows:  

No party shall be permitted to supplement prefiled prepared direct, rebuttal, or surrebuttal testimony unless ordered by the presiding officer or the commission.  A party shall not be precluded from having a reasonable opportunity to address matters not previously disclosed which arise at the hearing.

MGE argues that, as stated in the Commission’s order, the purpose of providing prefiled testimony is “to give parties notice of the claims, contentions and evidence in issue and to avoid unnecessary objections and delays caused by allegations of unfair surprise at the hearing.”  MGE states that it is unaware of the identity of Jennifer Ersery or Andrea Pearson, and is unaware of what their connection may be to this matter as they have not been identified in the complaint, testimony, or the Staff report in this case.  MGE contends that because the Complainant has not filed any testimony for either Jennifer Ersery or Andrea Pearson, it would violate both the cited Commission order and Commission rule 4 CSR 240‑2.130 for Complainant to call either of these persons as witnesses at the hearing.  MGE therefore requests that the Commission issue an order granting the company’s Motion in Limine and issue an order to bar Complainant from presenting the testimony of Andrea Pearson and Jennifer Ersery.

The Commission has reviewed the motion and Complainant’s filings and finds that the Motion In Limine should be denied.  Instead, the Commission will waive its rule and will allow Complainant to call Ms. Pearson and Ms. Ersery to testify at the hearing if Complainant expeditiously files prefiled testimony for both Ms. Pearson and Ms. Ersery.  If Complainant does not file prefiled testimony as directed, he shall be barred from calling Ms. Pearson and Ms. Ersery as witnesses at the hearing.  The Commission cautions Complainant that the testimony of these two witnesses may not interject new issues into the case.  Furthermore, the Commission will permit MGE to provide live rebuttal testimony at the hearing in response to these two witnesses. 

IT IS THEREFORE ORDERED:

1. That Missouri Gas Energy’s Motion in Limine, filed on May 28, 2004, is denied.

2. That no later than June 8, 2004, Complainant shall file testimony for Andrea Pearson and Jennifer Ersery.   The testimony of Ms. Pearson and Ms. Ersery may not interject new issues into the case.

That this order shall become effective on June 8, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton,

Davis, and Appling, CC., concur.

Ruth, Senior Regulatory Law Judge

� The parties proposed that rebuttal testimony be filed on May 7, 2004.  As that date was a legal holiday in Missouri, the procedural schedule directed the parties to file rebuttal testimony on the next business date, May 10, 2004.
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