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REPORT AND ORDER
Syllabus:  This order finds that Missouri Gas Energy, a division of Southern Union Company, did not violate the provisions of its tariff when transferring the unpaid portions of the account of Mr. Jeffery Robert Elders to the account of Mr. Roy Smith.

Procedural History
On January 9, 2004, Roy Smith filed a Complaint alleging that MGE improperly billed him for the gas service of a previous tenant at his address.  Mr. Smith requests that the Commission find that he is not responsible for the bill of the previous tenant and direct MGE to remove the charges from his bill.  

MGE denied Mr. Smith’s version of the facts and claimed in its answer that a Jeffery Robert Elders and Mr. Smith resided at the address together.  Thus, MGE argued that it properly transferred the unpaid balance from the account in Mr. Elders’ name to the account in Mr. Smith’s name.  

The Commission directed its Staff to investigate the Complaint and file a report.  Staff filed a report, authored by James Russo and Gay Fred, supporting Mr. Smith’s version of the facts.
  Staff’s Report indicated that in their opinion, MGE was not authorized to bill Mr. Smith for any gas service before June 1, 2003.
  MGE subsequently filed a pleading denying the conclusions of Staff, but agreeing to allow this matter to be determined based solely on the information in the pleadings.
  MGE also waived its right to an evidentiary hearing.
 

Even though MGE waived its right to a hearing, the Commission determined that there was not competent evidence in the record to support a decision.  Thus the Commission set the matter for hearing on July 19, 2004.
  Subsequently, MGE withdrew its waiver of its right to a hearing.

The Commission also issued sua sponte Subpoenas for Jeffery Robert Elders and John Murphy to appear and give testimony at the hearing.  The Subpoena for Mr. Elders was unable to be served.  

On July 14, 2004, Staff filed a motion requesting that the Commission accept its revised report and recommendation.
  In its revised report, Staff stated that upon review of documents provided by MGE, Staff reversed its position in the case.  The revised report, authored by James Russo, indicated that Staff now believes MGE may bill Mr. Smith for gas service used after January 23, 2003.
  The Staff’s Supplemental Report was received into evidence at the hearing as Exhibit 10; thus, Staff’s motion was granted at the hearing.

On July 13, 2004, Mr. Murphy contacted the Presiding Officer by telephone and indicated that he was unable to appear in person at the hearing in Jefferson City.  The Presiding Officer authorized Mr. Murphy’s appearance by telephone and excused him from appearing in person.

Mr. Smith also contacted the Presiding Officer and requested to be allowed to appear by telephone due to his financial and physical conditions.  The Commission also authorized Mr. Smith’s appearance by telephone.
  Because the request to appear by 

telephone was made less than one week before the hearing, there was no time to make arrangements for documents to be offered into evidence to be sent to Mr. Smith by mail.  The Commission explained that by choosing to appear by telephone, Mr. Smith might not have the ability to review and cross‑examine documents and evidence presented by other parties at the hearing or to offer exhibits into evidence at the time of the hearing.  Thus, the Commission explained that if Mr. Smith chose to appear by telephone rather than in person, he would waive some of his rights to cross-examination.
 

A hearing was held on July 19, 2004, with Mr. Murphy and Mr. Smith appearing via teleconference.  Closing arguments were made in lieu of briefs. No objection to the hearing procedure was made.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

MGE is a gas corporation providing gas service to a residence at 5823 E. 16th Street, Kansas City, Missouri.  The residence is owned by Mr. John Murphy
 as rental property.
  MGE has an account for gas service at 5823 E. 16th Street, Kansas City, Missouri, in the name of Jeffery Robert Elders that commenced on October 17, 2002, and was terminated on July 1, 2003
 with a final unpaid balance of $583.43.

According to testimony from Ms. Shirley J. Bolden, on behalf of MGE, Mr. Smith first contacted MGE to initiate service in his name in November of 2003.
  Ms. Bolden testified that MGE requested a copy of a rental agreement, identification, and documenta​tion of Mr. Smith’s former address.
  Ms. Bolden testified that the purpose of requesting these documents was to determine if Mr. Smith and Mr. Elders had been or were currently living at the address together.
  The Commission finds Ms. Bolden’s testimony to be credible.

The Commission finds that MGE initiated gas service at 5823 E. 16th Street and opened an account in the name of Roy D. Smith on November 21, 2003.
  At that time, based on the determination of MGE that Mr. Elders was still living in the home,
 the unpaid portion of Mr. Elders’ account was transferred to the account of Mr. Smith.
  Mr. Smith claims that this unpaid account balance has been inappropriately transferred to his account.  

Ms. Bolden testified that in making her determination that Mr. Elders still resided at the address, she relied on information from Kansas City Power & Light Company indicating that the account for electric service at the residence was in the name of Jeffery Elders, that the electric account was current in payments, and that Mr. Smith had made no attempt to initiate the electric service in his name.  Ms. Bolden also relied on a lack of evidence that Mr. Elders had moved out and that Mr. Smith had produced no evidence of a previous address.
 

Gas service to 5823 E. 16th Street was discontinued for nonpayment on July 12, 2004.
  Between the initiation of service on November 21, 2003, and discontinuance of service on July 12, 2004, no payments to the account were received directly from Mr. Smith.
  MGE did receive an energy assistance payment in the amount of $257 from the LIHEAP program through the state of Missouri.

MGE’s account records were entered into evidence and show that Mr. Smith and Mr. Elders used the same telephone number for contact information on their accounts for gas service with Missouri Gas Energy.
  Mr. Elders’ customer application also shows that Mr. John Murphy was listed as his employer and landlord on that application.
  The phone number used by Mr. Elders and Mr. Smith belonged to Mr. Murphy.

At the hearing, MGE introduced evidence of Mr. Smith’s address.  Mr. Smith’s drivers’ license records were admitted and show that he used 5823 E. 16th Street as his address as early as January 23, 2003.
  The Commission finds the certified records of the Missouri Department of Revenue to be credible.  

Mr. Smith testified that he did not live at 5823 E. 16th Street prior to June of 2003.
  Mr. Smith testified that he had lied to the Department of Revenue about his address in order to obtain his drivers’ license and insurance coverage on his van.  Mr. Smith testified that he was living in his van or staying with family or friends from the summer of 2002 until he moved into 5823 E. 16th Street in June of 2003.
 Mr. Smith also testified that he did not know Mr. Elders well, but that he sometimes did odd jobs for Mr. Murphy, including mowing the grass at 5823 E. 16th Street.
  Mr. Smith claims that around January of 2003 he requested permission from Mr. Elders to use the 5823 E. 16th Street address so that he could get his drivers’ license.

There were many inconsistencies in Mr. Smith’s testimony.  First, Mr. Smith claimed to not be very familiar with Mr. Elders, yet he used his address and socialized with Mr. Elders from time to time.
  He also admits that he stayed at the residence a few times with Mr. Elders.
  In addition, he admits that even though he barely had money to buy food, and was sleeping in his van, he loaned Mr. Elders at least $50 and paid his electric bill.
  Finally, Mr. Smith indicated that he was mowing the lawn when he first asked Mr. Elders if he could use the address to receive mail.  Mr. Smith also testified that the conversation took place around the time he needed to renew his drivers’ license.
  The Commission finds it highly unlikely that Mr. Smith was mowing the lawn in January in Kansas City, Missouri.  The Commission did not find the testimony of Mr. Smith to be credible.

Mr. Murphy stated that to his knowledge Mr. Smith did not reside at the address before June of 2003
 but he also stated that he “couldn’t testify that he wasn’t.”
  Mr. Murphy also testified that Mr. Elders had several people living at the address, but Mr. Murphy did not know if they were Mr. Elders’ family members or what their names were.

Mr. Murphy’s testimony consisted of nothing more than vague and evasive answers to the Commission
 including not being able to narrow down any kind of time frame, such as two, five, or ten years, for which he owned the residence in question.
  When pressed, Mr. Murphy stated, “Perhaps a little over two years, but I couldn’t be specific.”
  MGE presented evidence that Mr. Murphy had gas service in his name at the 5823 E. 16th Street address as early as December 3, 1997.
  Mr. Murphy’s inability to recall details such as the number of tenants he has rented the home to,
 the amount of rent owed to him,
 how long tenants have lived in the property,
 and his testimony that he thinks he threw away lease agree​ments less than 14 months after a tenant owing him money had moved out
 leads the Commission to determine that Mr. Murphy’s testimony was not credible.

The Commission finds that since neither Mr. Smith nor Mr. Murphy’s testimony was credible, the best evidence of Mr. Smith’s address is the Missouri Department of Revenue records.  Thus, the Commission finds that at least as early as January 23, 2003, Mr. Smith resided at 5823 E. 16th Street and received the benefit of Mr. Elders’ gas service thereafter.  The Commission also finds that Mr. Smith continued to reside at 5823 E. 16th Street up to the date of the hearing.

MGE also introduced the Return of Service and Subpoena for Mr. Elders to prove that Mr. Elders had been living at the residence as late as May, 2004.
  The Return signed by the Deputy states, “Lady said [Mr. Elders] hasn’t live there for at least a month.”
  The Deputy further certified that he attempted to execute service from June 9 to July 9, 2004.  Mr. Smith confirmed that it was his girlfriend that spoke to the officer attempting to serve the Subpoena for Mr. Elders.
  No objection was raised to the admission of these hearsay statements.  The Commission finds the evidence to be credible.  By itself, however, because of its hearsay nature, the Commission gives the evidence little weight.  The weight given to these statements goes toward proving that Mr. Elders resided at 5823 E. 16th Street well beyond November 2003, and into 2004.

Electric service at 5823 E. 16th Street is provided by Kansas City Power & Light Company.
  KCPL had an account for that address in the name of Jeffery Robert Elders which was effective on November 15, 2002, and was terminated on March 16, 2004, for nonpayment of this account.
  According to KCPL records and the Deposition of Robin Miller,
 on November 17 and 19, 2003, someone called identifying himself as a friend of Jeffery Elders and attempted to make payment arrangements with KCPL.  The caller was informed that Mr. Elders would have to make the arrangements.  On November 20, 2003, KCPL notes in its business records that Jeffery Elders paid $80 on the account and was advised that the amount had posted to his account.

Also, according to the Deposition of Robin Miller, on March 17, 2004, a person called KCPL claiming to be Mr. Elders and requested that electric service be reinstated.  When asked for identification confirmation, the caller hung up and one minute later, Mr. Smith called to have service placed in his name at 5823 E. 16th Street.
  Mr. Smith claims that he made the original call instead of Mr. Elders.
  Mr. Smith accepted transfer of a past‑due amount from a previous account he had with KCPL and accepted the past‑due balance of Mr. Elders in order to receive electric service.

Again, these hearsay-within-hearsay statements were not objected to and the Commission finds them credible.  The weight given to these statements goes toward proving that Mr. Elders was still living in the home on November 20, 2003.

Mr. Smith has admitted to lying to KCPL,
 the Department of Revenue, and his auto insurance company.
  Additionally, Mr. Smith told Mr. Russo during Staff’s investigation that he did not know Mr. Elders
 and only presented his current explanation about living in his van at the hearing.  The Commission finds no reason to believe that Mr. Smith was not also lying to MGE and this Commission.  Furthermore, it makes sense that where Mr. Elders had an outstanding balance with MGE and Mr. Smith had an outstanding balance with KCPL, the two would attempt to keep the presence of the other secret in order to obtain services without paying the past‑due accounts.

The evidence that Mr. Elders continued to reside in the home past June 1, 2003, consists of the KCPL call center records indicating that Mr. Elders paid an $80 bill on November 20, 2003, and that someone identifying himself as Mr. Elders called KCPL on March 17, 2004,
 that the electric service remained in Mr. Elders’ name until March 17, 2004,
 and the statement in the Return of the Subpoena of Jeffery Elders indicating Mr. Elders had lived in the home until sometime in 2004.
  The only evidence that Mr. Elders did not live with Mr. Smith after June 1, 2003, was the noncredible testimony of Mr. Murphy and Mr. Smith.  The Commission finds that, alone, each piece of evidence that Mr. Elders resided in the home in November 2003 would not be sufficient for the Commis​sion to make that determination.  In combination, however, the evidence that Mr. Elders lived in the home outweighs the noncredible evidence presented by Mr. Smith.  The Commission therefore determines that Mr. Elders lived at 5823 E. 16th Street until at least November 21, 2003.

The only evidence that Mr. Smith did not live with Mr. Elders from January 23, 2003, through May 31, 2003, was Mr. Smith’s testimony that he was lying about his address.  MGE, on the other hand, presented Department of Revenue records indicating that 5823 E. 16th Street was Mr. Smith’s residence.  The Commission cannot find in favor of Mr. Smith based solely on his noncredible testimony.  The Commission determines that Mr. Smith resided at 5823 E. 16th Street from January 23, 2003, through the date of the hearing.

Conclusions of Law
The Missouri Public Service Commission has arrived at the following conclusions of law.

Jurisdiction:

MGE is a “gas corporation” and a “public utility” as those terms are defined in Missouri Public Service Commission law.
  The Missouri Public Service Commission, therefore, has jurisdiction over the services, activities, and rates of MGE.

The Commission is authorized to hear and determine complaints made by “any corporation or person” concerning “any act or thing done or omitted to be done by any corporation, person or public utility.

A tariff that has been approved by the Commission has the same force and effect of a statute.
  

MGE has a tariff for the provision of gas service that has been approved and is on file in the Commission’s offices.
 Section 3.02
 of MGE’S tariff provides as follows:

PRIOR INDEBTEDNESS OF CUSTOMER:  Company shall not be required to commence supplying gas service if at the time of application, the applicant, or any member of applicant’s household (who has received benefit from previous gas service), is indebted to Company for such gas service previously supplied at the same premises or any former premises until payment of such indebtedness shall have been made.  This provision cannot be avoided by substituting an application for service at the same or a new location signed by some other member of the former customer’s household or by any other person acting for or on the behalf of such customer. 

In order to expedite service to a customer moving from one location to another, Company may provide service at the new location before all bills and charges are paid for service at the prior location.  Company reserves the right to transfer any unpaid amount from prior service(s) to a current service account.  Such transferred bills are then subject to the provisions of Sections 7.07 and 7.08 herein.

Burden of Proof:

The Complainant, Mr. Smith, bears the burden of proof in a case, such as this one, in which the Complainant alleges that a regulated utility has engaged in unjust or unreasonable actions.
  Thus, Mr. Smith must establish all facts necessary to support the relief he seeks by a preponderance of credible evidence.  Mr. Smith has failed to meet his burden.

Decision

The question before the Commission is whether, MGE, under the provisions of its tariff, lawfully transferred the past‑due debt of Mr. Elders to Mr. Smith’s account.

Under MGE’s tariff Section 3.02, since the Commission has determined that Mr. Elders was still living in the home at the time service was commenced to Mr. Smith’s account, it was appropriate for MGE to transfer the past‑due amount of Mr. Elders’ account.

In addition, under MGE’s tariff provisions, if Mr. Smith resided in the home with Mr. Elders from January 23, 2003, through June 1, 2003, then MGE may lawfully transfer the unpaid balance for that period to Mr. Smith.  It is Mr. Smith’s burden to prove that MGE acted unlawfully, and Mr. Smith has failed to meet that burden.  

Therefore, the Commission concludes that MGE lawfully transferred $583.43 for gas service to Mr. Smith’s account.
IT IS THEREFORE ORDERED:
1. That the Complaint filed on January 9, 2004, by Roy Smith against Missouri Gas Energy is dismissed.

2. That Missouri Gas Energy lawfully transferred $583.43 for gas service to Mr. Smith’s account.

3. That this Report and Order shall become effective on September 10, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Murray, Davis, and Appling, CC., concur;

Gaw, Ch., and Clayton, C., dissent;

certify compliance with Section 536.080, 

RSMo 2000.

Dated at Jefferson City, Missouri,

on this 31st day of August, 2004.
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