BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of CenturyTel of Missouri, LLC’s
)

Request for Competitive Classification Pursuant
)
Case No. IO-2006-0109

to Section 392.245.5 RSMo (2005).


)

FIDELITY COMMUNICATION SERVICES II, INC.’S

OBJECTIONS TO APPLICATION


COMES NOW Fidelity Communication Services II, Inc. (“Fidelity”), by its undersigned counsel, and for its current objections to CenturyTel’s Application (as hereinafter defined) respectfully states as follows:

1.
On September 9, 2005, CenturyTel of Missouri, LLC (“CenturyTel”) filed its Application for Competitive Classification (the “Application”) requesting the Commission to classify as competitive, pursuant to the 30-day track set forth in § 392.245.5 RSMo, (i) all of CenturyTel’s residential services, other than exchange access service, in certain specified exchanges, including Bourbon, and (ii) all of CenturyTel’s business services, other than exchange access service, in certain specified exchanges, including Bourbon, Cuba and St. James.

2.
Fidelity hereby objects to competitive classification of CenturyTel’s business and residential services in the Bourbon exchange.

3.
Fidelity objects to competitive classification of residential services in the Bourbon exchange on the grounds that Fidelity does not currently provide service to “residential customers within the exchange” within the meaning of § 392.245.5 RSMo.  Specifically, Fidelity currently provides residential service, on a UNE-L basis, to only one individual in the Bourbon exchange; however, by any interpretation, § 392.245.5 RSMo requires that service be provided to more than one customer.  Moreover, this individual is an employee of an affiliate of Fidelity and was initially connected for testing purposes, but after the conclusion of the tests retained, and currently pays Fidelity for, such service.  This employee should not be considered a “customer” within the meaning of § 392.245.5 RSMo.

4.
Fidelity currently provides business services to a minimal number of business customers and business lines in the Bourbon exchange.  Specifically, aside from affiliated entities using a few business lines to transmit data,  Fidelity currently provides business service to only 2 customers in the Bourbon exchange, representing approximately 17 voice lines and 2 data lines.  Although Fidelity or its affiliates provide the switching functionality required to serve such business customers, the facilities (i.e., the local access lines) located in the exchange and used to serve such customers are owned by a third-party, unaffiliated broadband provider and are part of an unaffiliated fiber network.  Fidelity would have to extend this existing third party network or add its own facilities in order to serve more business customers in Bourbon.  As such, Fidelity objects to competitive classification of business services in the Bourbon exchange, including without limitation on the following grounds:

a.
As used in § 392.245.5(2) RSMo, the terms “telecommunications facilities or other facilities” does not include switching functionality, particularly where the equipment supplying such functionality is not located in the exchange in which competitive classification is sought.

b.
The quantity of business customers served by Fidelity in the Bourbon exchange, and the facilities owned by Fidelity or an affiliate and used to provide such services, are so de minimus as to not constitute “providing” service over owned “facilities” within the meaning of § 392.245.5 RSMo.

c.
Fidelity requires the use of an “unaffiliated broadband network” within the meaning of § 392.245.5(2) RSMo.

5.
At the very least, Fidelity submits that CenturyTel’s request for competitive classification in the Bourbon exchange should be governed by the 60-day track in § 392.245.5(6) RSMo as opposed to the 30-day track under § 392.245.5 RSMo, generally, and that the Commission should use its discretion to determine that such competitive classification is contrary to the public interest.

6.
Moreover, Fidelity objects to the Application in that § 392.245.5 RSMo requires such an accelerated review and determination by this Commission of fact-intensive issues that it does not afford a meaningful opportunity for the parties to be heard or for the Commission to review the pertinent evidence, and, in that regard, § 392.245.5 RSMo violates the due process clauses of the Missouri and Federal Constitutions.

7.
Nothing contained herein is intended to be, nor should be construed as, any admission by Fidelity in this proceeding or any other proceeding of any of the allegations set forth in CenturyTel’s Application, all of which Fidelity hereby demands strict proof thereof.  Specifically, Fidelity does not support CenturyTel’s request for competitive classification of business services in the St. James and Cuba exchanges, but rather, without waiving any of its rights, does not oppose such request at this time.  Moreover, nothing contained herein should be construed as agreement by Fidelity with the interpretation of § 392.245.5 RSMo proffered by the Application.  Fidelity hereby expressly reserves its right to object to any and all such allegations, and to challenge the legality and applicability of § 392.245.5 RSMo.


Respectfully submitted,


GREENSFELDER, HEMKER & GALE, P.C.







By:  /s/ Jason L. Ross









Sheldon K. Stock, MBE No. 18581









sks@greensfelder.com








Jason L. Ross, MBE No. 51428









jlr@greensfelder.com








10 South Broadway, Ste. 2000









St. Louis, Missouri 63102-1774









(314) 241-9090









(314) 241-8624 (facsimile)

Attorneys for Fidelity Communication Services I, Inc.
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