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SUBJECT: Staff Recommendation to deny MGE’s request for an Accounting Authority Order for
costs related to its former manufactured gas plants.

DATE: September 6, 2007

On June 13, 2007, Missouri Gas Energy (MGE or Company), a division of Southern Union
Company (Southern Union), filed an Application for an accounting authority order (AAO)
authorizing the deferral of costs relating to environmental costs associated with its former
manufactured gas plant (MGP) sites. MGE maintains that ”an application for an AAO contains a
single factual issue — whether the costs, which are asked to be deferred, are extraordinary in nature.
In the matter of the application of Missouri Public Service, 1 Mo.P.S.C.3d 200, 300-204 (1991).
‘By seeking a Commission decision [regarding the issuance of an AAQ] the utility would be
removing the issue of whether the item is extraordinary from the next rate case. All other issues
would still remain, including, but not limited to, the prudency of any expenditures, the amount of
recovery, if any, whether carrying costs should be recovered, and if there are any offsets to recovery.’
Id.” [MGE Application, pages 2-3.]

In addition, in its Application the Company maintains that the Commission has in the past
issued AAQO’s for costs “caused by unpredictable events, acts of government and other matters
outside the control of the utility or the Commission.” In the matter of St. Louis County Water
Company’s Tariff Designed to Increase Rates, MoPSC Case No. WR-96-263, p. 13 (December 31,
1996) (emphasis added). The Commission has further stated that it "has periodically granted AAOs
and subsequent ratemaking treatment for various unusual occurrences such as flood-related costs,
changes in accounting standards, and other matters which are unpredictable and cannot adequately
or appropriately be addressed within normal budgeting parameters.” Id. at p. 14.” [MGE
Application, page 3.]

Finally, in its Application the Company maintains that there are many examples of AAOs
based upon government actions and regulation. These instances include “compliance with
environmental regulations such as the Clean Air Act (In the matter of the application of Missouri
Public Service, 1 Mo.P.S.C.3d 200, 203-204 (1991)). In fact, the Commission has granted AAO’s to
natural gas companies in the past related to environmental activities. See In the Matter of Laclede
Gas Company, Case No. GR-96-193, 5 Mo. P.S.C. 3d 108 (1996) (Laclede given authority to defer
"costs incurred to comply with Environmental Protection Agency regulations and orders in
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connection with: (1) the investigation, assessment, removal, disposal, storage, remediation or other
treatment of residues, substances, materials and/or property that are associated with former
manufactured gas operations or located on former manufactured gas sites; (2) the dismantling and/or
removal of facilities formerly utilized in manufactured gas operations; (3) efforts to recover such
costs from potentially responsible third parties and insurance companies; and, (4) payments received
by Laclede as a result of such efforts.); In the Matter of the Application of United Cities Gas
Company, a Division of Atmos Energy Corporation, for an Accounting Authority Order Related to
Investigation and Response Actions Associated with Its Former Manufactured Gas Plant Site in
Hannibal, Missouri, Accounting Authority Order, Case GA-98-464 (1999).” ” [MGE Application,
pages 3-4.]

Specifically, by this Application, MGE requests an order which authorizes deferred
accounting treatment for costs incurred in connection with environmental compliance activities
primarily related to investigation, assessment and remediation of former MGP sites.

History

On January 31, 1994, Southern Union purchased the Missouri gas properties now being
operated as MGE from Western Resources, Inc. (Western Resources) for $400,300,000. In its
Amended Annual Report to the Securities and Exchange Commission (SEC), Form 10-K/A, filed on
September 30, 1994, shortly after its purchase of the Western Resources property, Southern Union
described the status of the newly acquired former manufactured gas plant sites:

Missouri Gas Energy owns or is otherwise associated with a number of sites
where manufactured gas plants were previously operated. These plants were
commonly used to supply gas service in the late 19th and early 20th
centuries, in certain cases by corporate predecessors to Western Resources.
By-products and residues from manufactured gas could be located at these
sites and at some time in the future may require remediation by the
Environment Protection Agency (EPA) or delegated state regulatory
authority.

By virtue of notice under the Missouri Asset Purchase Agreement and its
preliminary, non-invasive review, the Company became aware prior to
closing of eleven such sites in the service territory of Missouri Gas Energy.
Based on information reviewed, it appears that neither Western Resources
nor any predecessor in interest ever owned or operated at least three of those
sites.

Subsequent to the closing of the Missouri Acquisition, as a result of an
environmental audit, the Company has discovered the existence of possibly
six additional sites in the service territory of Missouri Gas Energy. Southern
Union has so informed Western Resources. The Company does not know if
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As part of the purchase transaction, Southern Union and Western Resources entered into an
Environmental Liability Agreement (ELA) with respect to future costs associated with the former
manufactured gas plants being sold to Southern Union. The highly confidential ELA is attached, as
Attachment 1, to this memorandum and describes a five-step tiered approach to the allocation of
substantially all liabilities under environmental laws that may exist or arise with respect to the
MGE’s Missouri properties. The ELA is described as follows in Southern Union’s September 30,

any of these additional sites were ever owned or operated by Western
Resources or any of its predecessors in interest. Western Resources informed
the Company that it was notified in 1991 by the EPA that it was evaluating
one of the sites (in St. Joseph, Missouri) for any potential threat to human
health and the environment. Western Resources also advised the Company on
September 15, 1994 that as of that date the EPA had not notified it that any
further action was required. Evaluation of the remainder of the sites by
appropriate federal and state regulatory authorities may occur in the future.
At that time and based upon information available to management, the
Company believed that the costs of any remediation efforts that may be
required for these sites for which it may ultimately have responsibility will
not exceed the aggregate amount subject to substantial sharing by Western
Resources.

1994 SEC Form 10/K-A:

Southern Union and Western Resources also entered into an Environmental
Liability Agreement. Subject to the accuracy of certain representations made
by Western Resources in the Missouri Asset Purchase Agreement, the
agreement provides for a tiered approach to the allocation of substantially all
liabilities under environmental laws that may exist or arise with respect to
Missouri Gas Energy. The agreement contemplates Southern Union first
seeking reimbursement from other potentially responsible parties or recovery
of such costs under insurance or through rates charged to customers. To the
extent certain environmental liabilities are discovered by Southern Union
prior to January 1, 1996, and are not so reimbursed or recovered, Southern
Union will be responsible for the first $3,000,000, if any, of out of pocket
costs and expenses incurred to respond to and remediate any such
environmental claim. Thereafter, Western Resources would share one-half of
the next $15,000,000 of any such costs and expenses, and Southern Union
would be solely liable for any such costs and expenses in excess of
$18,000,000. The Company believes that it will be able to obtain substantial
reimbursement or recovery for any such environmental liabilities from other
potentially responsible third parties, under insurance or through rates charged
to customers.
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Specifically, the ELA established a five-tier approach for the recovery of all environmental
costs for the MGE properties. The agreement contemplates Southern Union first seeking
reimbursement from insurance carriers; second, through other potentially responsible parties (PRPS);
third, through rates charged to customers; fourth, Southern Union would be responsible for the first
$3,000,000 of the initial remaining liability; and, finally, Western Resources would share one-half of
the next $15,000,000 of any such remaining costs and expenses. The ELA is scheduled to expire on
January 31, 2009.

MGE’s MGP Costs

Based on the documents received in response to data requests in this case, the Staff
calculated that over the period 1994 through July 31, 2007, MGE has incurred a total of $10,232,501
in.environmental costs, the bulk of which is specifically related to activities at its former MGP sites.
Based also on data request responses, MGE recovered total MGP reimbursements of $8,272,273
through insurance claims and other payments from PRPs. In addition, Southern Union’s initial
liability for MGP costs as referenced in the ELA will cover an additional $3,000,000 in
environmental costs. MGE has indicated to the Staff that it does not intend to charge customers for
costs covered by the $3,000,000 liability amount, or to defer costs under this Application that would
be covered by this ELA provision. In other words, as of July 31, 2007, taking into account both
reimbursement from third parties and the portion of such costs that MGE has agreed not to charge to
ratepayers, there has been no net MGP expenses chargeable to MGE’s customers to date. As of
July 31, 2007, MGE still has an excess of environmental cost recoveries over incurred
environmental costs of at least -$1,039,772.

As shown above, MGE has received significant reimbursement of its MGP costs from
insurance companies and other PRPs. In addition, MGE expects reimbursements of up to 50% of
certain of its MGP costs from Western Resources as discussed above. In a discussing of its MGP
costs in SEC Form 424B2 filed on January 10, 1994, Southern Union stated:

The Company believes that it will be able to obtain substantial if not
complete reimbursement or recovery for any such environmental liabilities
from other potentially responsible third parties, under insurance or rates
charged to customers.

In addition, the Company is aware of the existence of other significant
potentially responsible parties from whom contribution for remediation
would be sought, and would expect to make claims upon its insurers, Western
Resources; other potentially responsible parties (PRP) and would institute
appropriate requests for rate relief.

Appendix A



MO PSC Case No. GU-2007-0480
OFFICIAL CASE FILE MEMORANDUM
PAGE 5 of 13

However, thirteen and one half years after it advised the SEC of the above, Southern Union
has not sought recovery of any of these costs from Western Resources under the provisions of the
ELA. Inresponse to Staff Data Request No. 6, when asked why MGE and/or Southern Union has
not attempted to enforce the ELA between Southern Union and Western Resources for the past
thirteen and one half years, MGE responded that “To date, there have not been any costs which have
not been covered by insurance, PRPs or the $3,000,000 referenced in the agreement.” While
Southern Union has not sought recovery of these costs from Western Resources, it has taken action
to secure ratemaking recovery of these MGP costs from Missouri customers in their last two rate
cases and through the filing of this AAO Application. MGE’s current gas customers (who had no
role in the creation of MGP costs and have no legal or contractual liability for them) are being asked
to carry the future financial burden for the cleanup costs of these MGP sites.

Prior Treatment of MGP Costs in MGE Rate Cases

During MGE’s last two rate cases (Case Nos. GR-2004-0209 and GR-2006-0422), MGE
requested that the Commission establish an environmental response fund (ERF) of $750,000 and
$500,000, respectively, to be included in annual rates for their MGP remediation costs. In their ERF
proposals, the Company recommended that the ERF fund be treated as a “tracking mechanism” by
which MGP costs (of unknown future quantity) would be collected from customers through a
separate rate element, and later “trued up” by the Company by comparing the amount of the rate
collections to the MGP expense actually incurred by MGE. Any over-recovery or under-recovery of
MGRP costs, as reflected by the tracking mechanism, would be refunded to/collected from customers
at a later date. Also, as part of this proposal, the Company proposed that fifty percent (50%) of any
applicable insurance proceeds and/or contributions obtained from Westar Energy (formerly Western
Resources) and/or contributions obtained from PRPs, net of costs associated with obtaining such
proceeds and/or contributions, should be credited to this fund. The remaining (50%) of these
recoveries would be credited to the shareholders as a form of profit. The Company stated that under
the terms of the proposed ERF, contributions to and/or proceeds obtained from other parties, net of
the cost of obtaining such contributions and/or proceeds, shall be shared evenly between the
Company’s shareholders (as a form of profit) and customers (as a credit to the ERF). The fund
would also be given credit for the accrued liability in the amount of $3,000,000 recorded on
Southern Union’s books following the acquisition of the Missouri property (which was to become
MGE) from Western Resources.

In Case NO. GR-2004-0209, in regard to the ERF proposal, the Commission ruled that:

In the future, at least until 2009, costs not covered by insurance will be paid,
in part, by Western Resources under the Environmental Liability Agreement
between those companies. In sum, MGE’s proposal to include $750,000 per
year in its cost of service for future environmental cleanup costs is based
entirely on speculation regarding costs that the company may never incur.
Furthermore, the creation of a pre-funded source for the payment of these
cleanup costs would remove much of Southern Union’s incentive to ensure
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that only prudently incurred and necessary costs are paid. If the money has
already been recovered from ratepayers and is being held in the Fund,
Southern Union would have little incentive to not pay it out to settle claims
brought against it. The Fund would be subject to audit by Staff and Public
Counsel and they could seek a prudence adjustment if necessary. But the
need for a prudence adjustment is difficult to prove and is not a good
substitute for the company’s own desire to prudently minimize its costs to
improve its bottom line. For these reasons, the Commission finds that
MGE’s proposal to create an Environmental Response Fund should be
rejected. [Order, pages 35-39.]

In Case NO. GR-2006-0422, on the same issue, the Commission ruled that:

MGE agrees that it is not possible to ascertain the costs of investigation and
remediation. That the magnitude of the costs associated with this effort is
impossible to know is again noted by MGE. Further, to date, MGE has not
paid any costs associated with the environmental clean up. That these costs
are not known and measurable precludes their inclusion in rates.
Furthermore, the creation of a pre-funded source for the payment of these
cleanup costs would remove much of Southern Union’s incentive to ensure
that only prudently incurred and necessary costs are paid. If the money has
already been recovered from ratepayers and is being held in the Fund,
Southern Union would have little incentive to not pay it out to settle claims
brought against it. Although the Fund would be subject to audit by Staff and
Public Counsel and they could seek a prudence adjustment, the need for a
prudence adjustment is difficult to prove and is not a good substitute for the
company’s own desire to prudently minimize its costs to improve its bottom
line. For these reasons, the Commission finds that MGE’s proposal to create
an Environmental Response Fund shall be rejected. [Order, pages 18-20.]

Prior Deferral Treatment of MGP Costs in Missouri

In Case No. GR-94-220, which concluded in a Stipulation and Agreement reached between
the parties to the case, the Commission authorized Laclede Gas Company (Laclede) to establish an
environmental cost deferral procedure. This deferral procedure became effective September 1, 1994.

The authorization to begin deferring MGP related costs was only triggered to the extent that
Laclede’s costs exceeded the $250,000 of MGP costs reflected in the Laclede’s rates. In the event the
cumulative liability incurred by the Company for such costs during the deferral period was less than
the cumulative amount of such annualized costs reflected in the rates approved in the settlement,
Laclede was required to refund the difference. Laclede was also required to file a general rate case
within approximately two years of the deferral authorization, or else the deferral authorization would

become null and void.
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This environmental cost deferral was continued as a result of stipulations and agreements in
Laclede’s next two rate cases. Laclede’s deferral authority for its MGP costs ended on July 31, 1999
as part of the Stipulation and Agreement reached in Laclede’s subsequent rate proceeding, Rate Case
No. GR-99-315. Since that time, Laclede has not deferred any of its MGP expenses, and those costs
have been treated as an ordinary expense in rate cases filed since 1999.

Inan AAO issued by the Commission in Case No. GA-98-464, United Cities Gas Company
(United Cities), a division of Atmos Energy Corporation, was authorized to defer costs related to its
MGRP site in Hannibal, Missouri. In this order, as in the Laclede authorization, the Commission
imposed a time requirement for filing of a subsequent rate case following the AAO issuance. Inthe
United Cities order, the Commission indicated that the AAO would become “null and void in the
event that United Cities does not file tariff sheets proposing a general increase in rates within
twenty-four (24) months from the effective date of this order.” United Cities did not file a rate case
within this period, and ultimately never sought ratemaking treatment of any of its deferred MGP
costs, and its authority to defer MGP costs has since accordingly lapsed.

No Missouri utility is currently deferring its MGP or other environmental remediation costs
pursuant to a Commission-authorized AAO.

Standards for Deferral

The Commission expressed its general position and standards for deferral of costs incurred
outside a rate case test year in its Report and Order in Case Nos. EO-91-358 and EO-91-360, cases
file by Missouri Public Service, a division of UtiliCorp United, Inc. (now Aquila, Inc.). In this
Order, the Commission expressed its position that costs incurred outside of a rate case test year
should be allowed only on a limited basis:

The deferral of costs from one period to another period for the development
of a revenue requirement violates the traditional method of setting rates....
Under historical test year ratemaking, costs are rarely considered from earlier
than the test year to determine what is a reasonable revenue requirement for
the future. Deferral of costs from one period to a subsequent rate case should
be allowed only on a limited basis. [Order, pages 6-7.]

In the Standards for Deferral section of this Report and Order, the Commission described the
following criteria for allowing utility companies to defer costs incurred outside of a rate case test
year as a regulatory asset:

1. Events occurring during a period that are extraordinary, unusual and
unique, and not recurring; and

2. The costs associated with the material event are material.
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These criteria, as they apply to MGE’s instant Application, will be addressed below.
However, before concluding whether or not MGE’s MGP costs and its Application in this case have
met these criteria, a brief review of how the Federal Energy Regulatory Commission (FERC)
Uniform System of Accounts (USOA) defines the term “extraordinary items” in General Instruction
No. 7 may be helpful. The FERC USOA for natural gas utilities reads as follows:

Extraordinary items. It is the intent that net income shall reflect all items of
profit or loss during the period with the exception of prior period adjustments
as described in paragraph 7.1 and long-term debt as described in paragraph
17 below. Those items related to the effects of events and transactions which
have occurred during the current period and which are of unusual nature and
infrequent occurrence shall be considered extraordinary items. Accordingly,
they will be events and transactions of significant effect which are abnormal
and significantly different from the ordinary and typical activities of the
company, and which would not reasonably be expected to recur in the
foreseeable future. (In determining significance, items should be considered
individually and not be in the aggregate. However, the effects of a series of
related transactions arising from a single specific and identifiable event or
plan of action should be considered in the aggregate.) To be considered as
extraordinary under the above guidelines, an item should be more than
approximately 5 percent of income, computed before extraordinary items.
Commission approval must be obtained to treat an item of less than 5
percent, as extraordinary.

The remainder of this recommendation memorandum will discuss the reasons the Staff
believes that MGE’s Application to defer environmental costs does not meet the Commission’s
traditional standard for deferral of costs. In the event the Commission chooses to grant MGE’s
deferral request, the Staff will also suggest conditions to be placed upon any such approval.

MGE’s MGP Costs are not Unusual in Nature

As a natural gas distribution company, it should not be considered unusual for MGE to
experience environmental remediation costs, such as costs to clean up former MGP sites. Many
natural gas distribution and electric utilities throughout the United States are incurring MGP-related
costs. In Missouri alone, MGP-related costs have been incurred by Laclede, United Cities and the
Missouri Public Service division of Aquila, Inc., in addition to MGE.
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MGE’s MGP Costs are not Infrequent in Occurrence

Southern Union has been aware of the existence of potentially significant MGP costs
associated with the Missouri gas properties it purchased from Western Resources since at least 1993.
In fact, a review of the invoices from environmental contractors and consultants received in response
to data requests in this proceeding show that MGE has been experiencing environmental costs each
and every year since it came into existence in 1994. Based on the documents received in response to
data requests in this case, the Staff calculated that over the period 1994 through July 31, 2007, MGE
incurred approximately $10,232,501 in environmental costs, the bulk of which is related to its MGP
operations. Therefore, the Staff concludes that MGE’s MGP costs are not infrequent in occurrence.

Not only has MGE been incurring MGP-related costs for more than ten years, its own
assertions in its Application show that it is likely that it will continue to incur these costs for the
foreseeable future. Nor does MGE’s Application explain why its future MGP costs will not continue
to be largely reimbursable from third parties, as its past MGP costs have been. As such, these costs
do not meet the Commission’s nonrecurring or “infrequency of occurrence” criteria. Given the
industry in which MGE operates, the Staff does not consider environmental costs, such as its MGP
costs, to be unusual in nature for MGE.

The Staff agrees with the findings of the Accounting Principles Board in its APB Bulletin
No. 30 where the Board stated that “An event or transaction of a type that occurs frequently in the
environment in which the entity operates cannot, by definition, be considered as extraordinary,
regardless of its financial effect.”

MGE’s Current MGP Costs Are Not Material

In MGE’s last rate case, No. GR-2006-0422, the Staff’s last calculation of MGE’s net
operating income on an adjusted basis was $36,123,186. For comparison purposes, during the same
time period, MGE did not incur any MGP costs for which it was not reimbursed through insurance
carriers or by other PRPs, or covered by its initial ELA liability of $3,000,000 . (The same point is
true for the entire period of 1994 through July 2007.) Obviously, MGE’s current and past levels of
unreimbursed MGP costs do not meet the 5% net income materiality level used by the FERC, and
MGE’s past and current level of unreimbursed MGP costs certainly do not “significantly distort”
MGE’s current and past year’s net income levels.

Even if MGE’s environmental clean-up costs were to be considered extraordinary, deferral
authority should not be granted unless the costs are actually material in nature as well. The Staff
believes that materiality should not be judged based upon projected or budgeted future cost levels. It
is only appropriate to grant deferral requests per AAO applications when the extraordinary event in
question has actually occurred or is certain of occurring, and the financial impact on the utility can
be quantified with a high degree of accuracy. In its Application, MGE freely admits that it is “not
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possible to predict the timing and magnitude of MGP investigation at this time....there is uncertainty
as to the ultimate costs of the remediation efforts” [MGE Application, p. 6.] Without an examination
of actual incurred expenses by a utility, it is not possible to judge whether the costs of a particular
event or series of events can be handled through normal accounting and rate practices, or whether
treatment as an extraordinary item is justified.

The Commission itself has indicated that deferral treatment should not be granted to
speculative expense amounts associated with events whose occurrence or timing is uncertain. Inits
Report and Order in Case Nos. EO-91-358 and EO-91-360, the Commission stated:

The Commission agrees with Staff that whether the event has occurred or is
certain to occur in the near future is a relevant factor. Utilities should not
seek deferral of speculative events since it is hard to determine whether an
event is extraordinary or material unless there is a high probability of its
occurring within the near future. [Order, pages 8-9.]

MGE’s Application does not provide any evidence that MGP clean-up costs are certain of
occurring within the near future, nor does it assert that the financial impact of these events, when
and if they incur, are capable of being accurately quantified at this time. Given the uncertain and
speculative nature of MGE’s future environmental cost levels at this time, MGE’s instant
Application is clearly premature.

Deferral Authority, If Granted, Should Only Apply to MGP Costs

MGE’s request to defer costs in the instant Application is intended to apply to “costs
incurred in connection with environmental compliance activities primarily related to investigation,
assessment and remediation of former manufactured gas plant sites.” However, MGE’s discussions
in its Application of these costs are solely concerned with MGP-related costs. Therefore, if the
Commission were to grant MGE’s requested deferral authority, the Staff recommends that such
authority be limited to costs directly associated with investigation, assessment and remediation of
former MGP sites.

MGE Should Continue to Seek Recovery of MGP Costs from Western Resources if Deferral
Authority is Granted

As discussed above, MGE has the opportunity to seek recovery from Western Resources of a
portion of its incurred MGP costs under the terms of the ELA. To date, MGE has not obtained any
such recovery from Western Resources, and its ability to do so will expire in early 2009.

Inreference to the ELA, the Staff is concerned with the impact upon the Agreement between
Western Resources and Southern Union if this AAO is approved. Specifically, if MGE has recovered
all costs from three of the four tiers (insurance, PRPs and the $3,000,000 initial liability, as
referenced in the Agreement) and is allowed by the Commission to defer all remaining MGP costs to
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the next rate case, can this action be interpreted as relieving Western Resources from its legal
liability for its share of the remaining costs?

The Staff believes strongly that any deferral authorization or order allowing rate recovery of
MGP costs should only be granted after MGE demonstrates that recovery of these costs is not
possible from any other source, including insurance carriers, other PRPs and Western Resources
under the ELA. Accordingly, the Staff recommends that, in the event the Commission grants MGE’s
deferral request in this Application, MGE only be allowed to defer 50% of its actual incurred MGP
related expenses in order to recognize the portion of such costs potentially eligible for recovery from
Western Resources under the terms of the ELA.

A Time Limit Should Be Placed Upon Any Allowed Deferrals if Deferral Authority is Granted

As has been discussed, the Commission’s previous authorizations to defer environmental
costs (Laclede, United Cities) both contained a time limit requiring the utilities to file a rate case
within a period of time, or write-off the deferrals. In fact, most, if not all, deferrals allowed by the
Commission through AAO applications have contained a similar rate case filing requirement. The
Commission’s rationale for such a limit was discussed in the Order for Case Nos. EO-91-358 and
EO-91-360:

The Commission finds that a time limitation on deferrals is reasonable since
deferrals cannot be allowed to continue indefinitely. The Commission finds
that a rate case must be filed within a reasonable time after the deferral
period for recovery of the deferral to be considered... The limitation
accomplishes two goals. First, it prevents the continued accumulation of
deferred costs so that total disallowance would not affect the financial
integrity of the company or the Commission’s ability to make the
disallowance; and secondly, it ensures the Commission a review of those
costs within a reasonable time. If the costs are truly extraordinary, recovery
in rates should not be delayed indefinitely. A utility should not be allowed to
save deferrals to offset against excess earnings in some future period. [Pages
8-9.]

The Staff believes a requirement that MGE file a general rate case within two years or forfeit
its ability to recover such deferrals in rates is reasonable in this instance, if the Commission chooses
to allow MGE to defer its MGP costs through this Application.

Any Deferral Order Should Have No Ratemaking Effect

In all past AAOs granted by the Commission that the Staff is aware of, the Commission
included language in its orders making clear that the authorization was not determinative in any way
on the question of future rate recovery of deferred costs. The Staff believes that similar language is
appropriate in any Order in this Application allowing MGE to defer MGP costs.
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Staff Recommendations

As described above, the Staff believes that MGE’s MGP costs are not extraordinary in nature,
nor are its current level of incurred unreimbursed MGP costs material. For these reasons, the Staff
believes that this Application does not meet the Commission’s standards for AAO approval.
Therefore, the Staff recommends that the Commission reject MGE’s AAO Application in this case.

If the Commission for any reason issues the requested AAO to MGE, the Staff recommends
that the Commission include standard language in the Ordered section of the AAO. This language
should include that the AAO would become null and void in the event that MGE does not file tariff
sheets proposing a general increase in rates within twenty-four (24) months from the effective date
of this order, and state that granting this AAO would have no effect on the subsequent ratemaking
treatment of the deferred costs.

Any deferral authority granted to MGE should be limited to 50% of its incurred MGP costs
otherwise eligible for sharing with Western Resources under the ELA.

If the Commission issues the requested AAO to MGE, the Staff recommends that the deferral
authority be limited to MGE’s incurred costs associated with former MGP sites.

In addition, Southern Union has in the past contracted with the same legal firms for Missouri
MGRP related activities, other types of legal work and MGP costs for other states. Because of this
fact, and because legal fees has represented a substantial portion of Southern Union’s MGP costs, the
Staff requests that the Commission order MGE to require of its legal consultants to include a specific
description of the type of work performed for each hour on each invoice presented for costs deferred
under this AAO.

If the Commission does approve this AAO request, the Staff recommends the Commission
include the following language in its Ordered section of the AAO:

1. That MGE is authorized to defer up to 50% of its MGP expenditures that it
incurs eligible for potential sharing with Western Resources under the ELA, and
100% of its MGP expenditures not eligible for sharing under the ELA to Account
182.3, Other Regulatory Assets, beginning on October 1, 2007 and continuing
through the earlier of September 30, 2009 or the end of the Commission-ordered test
year as updated, or true-up period in MGE’s next rate case. MGE should
immediately reflect as a credit to the deferral any recoveries accrued on its or
Southern Union’s books and records or received from insurance carriers or other
third parties relating to MGP costs previously deferred.
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2. That nothing in this order shall be considered a finding by the Commission of
the reasonableness of the costs and/or expenditures deferred, and the Commission
reserves the right to consider the ratemaking treatment to be afforded all deferred
costs and/or expenditures, including the recovery of carrying costs, if any.

3. That MGE is hereby directed to maintain detailed supporting records, work
papers, invoices and other documents to support the amount of costs deferred under
this AAQ, including any related deferred taxes recorded as a result of the cost
deferral. In addition, MGE shall provide detailed documentation, including a
complete description of the type of work performed, specific MGP site and time
spent for each invoice submitted for all legal expenses deferred under this AAO.
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BEFORE THE PUBLIC SERVICE COMMISSION

~ OF THE STATE OF MISSOURI

In the Matter of the Application of Missouri Gas )
Energy, a division of Southern Union Company, for ) Case No. GU-2007-0480
an Accounting Authority Order Concerning )
Environmental Compliance Activities )

AFFIDAVIT OF PAUL R. HARRISON

STATE OF MISSOURI )

) ss.
COUNTY OF COLE )

PAUL R. HARRISON, of lawful age, on his oath states: that he has participated in
the preparation of the foregoing Staff Recommendation in memorandum form, to be
presented in the above case; that the information in the Staff Recommendation was
developed by him; that he has knowledge of the matters set forth in such Staff
Recommendation; and that such matters are true and correct to the best of his knowledge
and belief.

QLo R Howenon

PAUL R. HARRISON

Subscribed and sworn to before me this é ~~ day of September, 2007.

-~

A@/%M

Notary Publig]

D MANKISI‘;Il '
. bhc Nota A
;Nma?&“e of MISSOIIII.'I!

f Cole
Comgm?s‘;?ga%x C07/01/2008
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“-INC., a Kansas corporation ("Seller") and SOUTHERN UNION COMPANY,

CTUE 1u:dD FAL DIV BZU zauz . SuL LEGAL

' éf]o” January 31

 ENVIRONMENTAL LIABILITY AGREEMENT .

ENVIRUNMENTAL LIABILITT AGREEHENT (the “Agreement“); dated ast

a Delaware corporatlon ("Buyer“)

WHEREAS seller and Buyer have entered Lnto an Agreement fo:_

':Agreement"), in whicn this Agreement is 1ncorporated by refprencee

‘opursuant to Article XIII of the Asset Purchase Agreement' and

" wiuug

o; 1994 .between WESTERN RESDURCES,T_}u

'iPurchase of - Assets dated as of JUlY 9 }1993, \the "Asset Purchase:":

HHEREAS, Buyer and Seller desire to provide a framework for

':the liability of the parties for Envlronmental Clalms and for the

?-shar;ng ‘of Env1ronmental Costs,:

NOW THEREFORE in consideration thereof and of the respective,ﬁ

'”cobenants. representations and warranties herein contained,ﬂthe .

‘;parties agree as follows.

Article 1. ASSU‘MPTIOH OF LIABILITY. Except as. nereinafter__'

'rprovided ‘Buyer hereby {a) aSSumES ‘and agrees “to be respcn51ble for

all Envlronmental Claims now pending or that may hereafter arise

‘ﬁwith respect to the Assets and the Business and (b} agrees to pay., . -

7,_ perform ‘and dLscharge, . as _add when due',and payable,- ellﬂ“

-”Env1ronmental Costs wlth respect to such anironmental Clalms.

‘Buyer hereby agrees, except as herein pr0vided, to: indemnlfy and.
hold Seller harmless from and against all Envxronmental ClalmS and
-Environmental Costs which Buyer has assumed or agreed to be

_responsible for pursuant to this Article 1. Tne procedures ‘set
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'forth 1n Section 12 02 of the Asset Purchase Agreement concerning

wuy -

- recovery of, casts for matters subject to'_lndemnlficatxon are -

-5;'end Buyer agree to’ COmply with the procedures set forth in said

'ﬁincorporated herein by reference and made a pdrt hereof, and Selleri

Section 12 02 1n maklng any claim relating to indemnification._ For P

fthe purposes cf Buyer s assumption of liability, agreement to pay,

‘ fperform end discharge and to indemnlfy set forth in this Article 1,

ﬁ}fihrticle 2(c)(v} and - Artlcle 2(d) oner,the *erm-"Environmentalf

wr*included wzthin Such termﬁ as defzned in the ASSet Purchase'

'Claim"' shall include, in addition to th 5e claims. which are

arxslng wh;ch are based in whole or 1n part upon {A) any amendment 

Environmental Law which 15 extant on the C1031ng Date- (B) any law,

Astatute, ordinance, rule, regulation, order or determlnation of any_

governmental authority' or agency‘ enacted or -adopted. after the

.,regulation, order or’ determlnation were in effect .an the Clos;ng

';:g.'Date, be’ an Envirbnmental Law"or (C) any change in interpretatlon.

“;iEnvironmental Law.

Article 2 DEFINITION OF COVERED MATTERS (a) Definzt;on.j As

ngreement,“any and all such clalms end other matters hereafter_l
;or modelcatlon wh;ch occurs' after the Closxng Dete of anyfl”
'Closing.Date which wouldr if such law, statute, ordlnance, rule,"' '

{of any Environmental Law after the Closing Date by any. court or by'

'any gevernmental-_agenciee having authority to enforce .such’

l:_{used herein, the term ‘"Covered Matters"'shall mean and refer . to;"

A all Env;ronmental Clalms and Envxronmental Costs related to’ thej"

gAssets or the Bu51ness which (L) arlse out of or are based uponA;:
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-:‘-.;:';;veamafsai “Laws,! and (ii) are ' not ‘Included: in  Ascumed
Liabilltles,: | L R, . e . L
| T -1b}‘ Newly .Discovered Matters.‘" Covered Matters .that are-ﬁr
Wdiscovered by Buyer prior to the dete Whlch i - two (2} yearei"
:ifollowing the date of thlS Agreement shall be subject to the cost
”-1shar1ng provxs;ons 'contained hereln 5 :"All Covered Mattersrbc'
‘;}dlsc0vered by Buyer more than two {2) years Eollow1ng the date of -;;::'
'.frthis Agreement shall be the sole resp0nsib111ty of Buyer.,e," -
) (c) Shared L;ability.g(i} Insurance Flrst Llne of Reeovery-
”Seller shall undertake, ‘at its sole- expense, <to“ conduot an
”-Env1ronmental Insurance Archaeology Sorvey ("Survey") forl'aii'
:ztilplants and other locatlons ldentlfxed on Schedule 6 18 of the Asset;“

-ffPUYChaSE Agreement Wlthln thirty (30) days of the Closlng Date andi

i promptly thereafter prov;de Buyer with the rLsults of ‘the- Survey.:-

nﬁTo ‘the extent that Seller ‘may’ lawfully do so wrthout adversely:'
-Jaffecting ‘the insurance coverage disclosed by the Survey, Seller'i:,, 2
;fhereby agrees ‘that the 1n5urance coverage d;sclosed by that Survey |
ishall constxtute the flrst lrne of recovery.. ' For any Covered J"
%iuatter dlscovered by . Buyer after C1051ng, Buyer shall as promptly_'

rfas possrble after tne drscovery of such covered Matter provxde-f
'notice of such discovery, together with all factual informatlon and.e'
tcopies of all notlces,'envrronmental assessments, reports and other'

o lnformation, to Seller s Envzronmental SerVLCLS Department 50 45 to‘h'"

allow Seller to pr0v1de prompt and timely nOtlce to the approprrate :u

'insurance carrier or carriers 1dentified in the Survey The partlesfv

ftnereafter agree to cooperate in the fllxng and prosecut;on offt;
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'-Aclalms thh the appropriate 1nsurance carrrer(s) ln a manner that

T ogigus L

"the part;es mutually agree so as to expeditlously prosecute such..

.‘clalms. Amcunts recovered from such lnsurance carrler(s) from the,lﬂ*i*”

closlng outside 1ega1 fees and other reasmnable out of pocket

protracted the partles shall accelerate the shared cost provrs;onsf

:prosecution ef Such claims shali after allowance for Seller s poste'u”

'w_expenses, be paid to Buyer. In the event jnsurance recovery 15,,

of subparagraphs. (c}(il) through (v),i:credltlng subsequent5

'insurance or PRP contributions to the partles as thelr 1nterests.

_appear ln subparagraphs (lv) and (v}

(li) Potentially Responszble Party Flrst Line of Recovery

ﬁ ;In those instances where other Potentially Respon51ble Partles

"(PRPS) re“ identified for purposes, of COSt sharlng-rin -the:::

'remediation of any site, amounts recovered from such PRPS shall,f

K after allowance for Buyer and Seller s post closing outside 1egal R

- fees and other reasonable out of pocket expenses be pard to Buyer

_andv credited -agalnst the cest 1ncurred with resyect to such

3 reqﬁiredfreMedlationc_ In tne ‘event PRP recovery ls protracted the .

Isubparagraphs (c)(ili) through (v) hereof, crediting subsequent;

:finsurance or PRP contributions “to the parties as their 1nteresteﬂ

"fcontributlons, be entltled to recelve relmbursement of amounts

1parties shall accelerate the sharing of cnst as pr0v1ded for ln_

,th";application of any subSequent 1nsurance proceeds or_ PRP

‘appear ln subparagraphs (1v) and {v}... If Seller and Buyer agree"'

_to 30 accelerate the sharlng of costs, then Seller shall pr;or toi?-

;ladyanced under.subparagrape (c)(v),for postfcloslng,costs lncurrEQ_”

Attachment 1



morrij
Attachment 1 


02724704 TUE 10:57 FAX 570820 2402 - suc.LEGAL C . T L s e

fV,in‘connectron wrth Covered Hatters as provrdedﬁheréln'pursuaét to_E;.
lsaid subparagraph. LI 7 7 ' ) 7 )
:_”: (izi) Recovery of Remed:etron Costs through Regulated c05t ofi
'WlthService.: in addition to seeklng the relief contemplated under“
suhparagraphsr (c)(lj or (i;}, Buyer shall request from the"
'tiepPropriate reguletory agency having jurisdrctron in the statefSttVte
ﬂ'where any remedratron site 13 located for authorlty to rnclude theg‘-ﬂ
t;oost incurred by Buyer in connection wrth the remedration of such}j::FU
ieite, above that recovered under subparagraphs (c){i) or (ii),_int'
Ats applrcable rates er other charges for service. Notwrthstandlngf*'
:ianything to the contrary contained in,thls Agreement, Buyer shall-'u-_
Vretain complete discretlon as to the timing of any frlrngs with thez
"appropr;ate regulatory agenczes and may seek to ‘recover such emount;h:
-in rates either before or' after the _recovery' of any emounts'
:rpursuant to any other provision of this egreement.A Buyer shall be:
.~i deemed to have recovered dn. 1ts applloable retes ox other charges:
.for service an amount equal to the greater of (A) the amount
-tfactually authorlzed for 1nclusion in Buyer S appllcable rate or_f"

Vother charges for eervioe reflected in tariffs, or (B} the amounti

E-fwhich would be reoovered 1f Buyer would have been authorized to

'*1nclude 1n its applicable rate or other charges for’ servicerﬂ
H,reflected in tarlffs an amount whxch would have been authorrzed for.:

:fsuch inclusion if Buyer s request for inclu51on had been acoorded{}

7fthe treatment accorded slmrlar expendrtures under srmilar facts andr‘
*Qcircumstances by the applicable regulatory agency,

'< (1v) Buyer s Inxtial Sole Liebillty nmount., Upon exhaustionﬂ
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".';105 relief contemplated under subparagraphs (e )(i), (11} and (iii);'f'::'1

Buyer shall thereafter be solely liable (a.s betwgen Seller and-

',;Buyer} for the payment of costs incurred by Buyer or Seller in

: connection with Covered Matters in excess of the amounts received"

"?by Buyer _under .subparagraphs (C)(l), (11) and (111) in the‘jrl'

"_,aggregate amount of ‘Three Million Dollars (33 000, ooo 003, without

'7regard to the nuﬁber of claims concerning Covered Matters requlred

1fto reach sald amount.

”‘}kf?; ( ) Buyer/Seller shared Llability'Amount-‘ Upon exhaustlon of‘

relief contemplated under subparagraphs (c)(!) through (iv}, Buyer'

. nd Seller shall share equally in payment cf costs 1ncurred by.hle

l-_"Hu}fer in connectlon thh Covered Matters in excess of £he amounte“:

'd;recelved by Buyer under subparagraphs {c)(i) through (111) (or paid'

-dby Buyer under subparagraph (c)(iv)) to a maxzmum aggregate amounta

'of Fifteen Million Dollars {$15 OOO 000 00), w1bhout regard to the

”_amount. Notw1thstanding anything to the contrary herein, Seller s

Fof Seven Million Flve Hundred Thousand Dollare {$7 500 000 00}, and

Buyer shall indemnify and hold Seller harmless with respect to all

r‘claims, costs,.demands and liabilities with reSpect to. all other

“ZCovered Matters.;_

tnumber of claims concernlng COvered Matters required to reach said'T

'total liability for C0vered Matters shall be llmited ta the amount

(d) Limltation on Seller 5 Llabllzty, 'Seiier's'liability‘

afunder Subparagraph {c) above shall termlnate upon that date (the”

}f“Termination Date") whxch is f;fteen (15) years after the 01051ngg'

Date’. From and after the Termlnation Date, Seller shall have nou{‘{
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L;further obligationsror responsrbil;tles wlth‘respect ts”ali et$e¥‘
sCovered Matters '_h ' ' ' - e -
(e) Costs Incurred by Buyer and Seller.“ ror the.ﬁurposes of
'hfthis Agreement, Seller and Buyer agree that the ccsts incurred by'f
‘Buyer or Seller thh respect to Covered Matters for whlch the other%i
Teparty is liable pursuant to Subparegraph {c) above shall include;ie 
"Vronly ‘costs and expenses actually paid to unrelated third parties,'.:
‘-:and in no event shall Buyer or. Seller be reSpon51ble for nor shallff
;‘iieither party receive credit for (1) pre closxng costs or expenses,ﬁ.
'for (ii) any costs or expenses paid Wlth respect to any of either”
”party s employees er. any of elther party s overhead Each partyx:
 eAhereby egrees to use its best reasonable efforts to COntrol costs
Aincurred for whrch the other party may be responsible and shallf
'f£  provxde such other party with quarterly reporrs of - costs lncurred.:f”
{f) Duty to COnsult. _Buyer and Seller shall ‘at all times
j;—.consult wlth and keep each other apprlsed of all actzvltzes and:
'l-;costs incurred i connecticn w;th Covered Matters, and Buyer and_‘i
_Seller’ shall 1ndemnrfy and hold the other party harmless from any
'.unreasonable expense incurred;r Each party shall apprise the other-
) .:V‘-r'party of those respective activrties on a r;uarterly mterval on all
" active Covered Matters.. 7 _ | . -  S
(g] Standst:.ll Agreement.' Iﬁ.‘the event.- elther Buyer or Seller i
‘iis notifled that they or either of them As as ked to respond as a
:3Potent1ally Responsible Party ("PRP") under eny federal starelqr'f
"flocal law or regulation with regard to a Covered Matter, tﬁe pafﬁy o

Vrece1v1ng such nOthE shall not;fy the other party of the rece;ptj'
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‘-f_;of sucﬁi notioe; 'and_ shall deliver a ‘c0py- of-.all notlces Iand'““
;_documents received wrthin ten (10) business days after recexpth;;ﬁ'
‘lelth regard to Covered Matters, Buyer and Seller each c0venant and3, f;

jagree not to _sue’ the other or attempt in any manner to avoid,~

respons;bllity as; a PRP by seek:.ng or attemptxng to shift or
"?allocato responsibility to the other. Buyer and Seller agree toﬁ
_cooperate in the 1dentification of all other PRPs for purposes of“
cpartlcipation, remediatLOn cost sharxng and llabrlity to regulatory '
l‘agen61es. . l 'V‘ : _ ' ' 7 o

| Article 3..' uxsczz.mrous, (a) Dispute Resalution. NS party

to. this Agreement shall be. entitlad to take legal actlon thh_:fzu

H.respect to any dlspute relatlng hereto until it has complled in
“;good faith w;th 'the followxng alternative dlspute resolutlongj
Jcprocedures, prov;ded however, thls Article shall not apply to thel”'
‘extent it. is deemed necessary to take legal actlon immediately to
':preserve a party’s adequate remedy. -

(1) Nqutlatlon The parties shall. attempt promptly and in

gcod faith to resolve any dlspute arlsing out of or relatrng to .
-this Agreement, through negotiations between representatives who"“
'have authority to settle the contr0versy.f Any party may give the..
';o:her party-wrxtten.notice ‘of any such_dlspute:not resolyed in,the_“
r;'normal course of suoh negotiatioas 1W1tﬁiﬁ teenty (20} oeys'after '
L dellvery af. the nothE, representatlves of both partles shall meet |
at a mutually aCCeptable t;me and place, and thereafter as often as;
iTthey reaSQnably deem necesaary, to exchange'lnformatlon and tor'

"attempt to’ resolve the dlspute, unt;l the partles conclude that the -
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‘ dieﬁﬁﬁéh_cannott bej'resolved throughr unass;sted .negotiationtfi
,gNegotLations extending sixty (60} days after notice shall be deemedf:p
‘ﬁat an lmpasse, unless othexw;se agreed by the partles.l'ﬂ-f?'

‘ If a negotiator for a party hereto 1ntends to be ;cCémpagied"-7
"'at a meeting by an attorney, the other negotiator(s) shall be glven =
'*at least ten (10) business days' notlce of Such intentlon and may,r
. also be accompanxed by an attorney. All negotlatlons pursuant to?d'
 :thlS Artlcle are confidentlal and shall be treated as compromise‘;.f:
. and. settlement negotlatlons for purposes of the Federal and state‘ﬁ_'
}Rules of Evidence._~? AV :

-,(13.) ADR' Proceduz;e. ~If a dlspute with more than smo 000 00,_".-' '

 at issue has not ‘besn: resolved Wlthln sxxty (50) daysrof the
d;sput;ng party s notLCe,ra party wxsh;ng resolut;on ef the dxsputef'
‘;(“Clalmant") shall 1nitlate assisted Alternative Dispute Resolution ::'ﬂu
:(ADR} prcceedings as descrlbed in this Article._ Once the Claimant:f

.Jhas nct;fled the other ("Respondent"} of a desxre to lnxtiate ADR

proceedings,,the proceedlngs shall be governed as follows-' By.

N mutual agreement, the part;es shall select the ADR method they ‘wish -
'tq,use.. That ADR method may include arbxtratLOn, medlatlon, mini-ﬁ
' trial or any other method which best suits the circumstances of‘iW'

. fhe- dispute. The parties shall agree in writxng to the chosen ADR'3

Ajmethod and the procedural rules to. be follewed wlthin thlrty (30}f

‘ftdays after receipt of notice of intent to lnitlate ADR proceedings.“L
CTO the extent the parties are unable to agree on procedural rules‘”

li}in whole or in part, the Current Center for Public Resources (CPR)‘.ff

'tModel Procedure for Medlation aof: Business Disputes, CPR‘Model Hini— jf'
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.trial'Ptetéeete,'or CPR Commercial Arbitraticn Rules;—whichever
'applies to the chosen ADR method~—sha11 control, to the extent such”’l
‘lrules are COHSLStent thh the prDVLSLOns ef thlS Article.: If thel
rparties are unable to agree on an ADR method, the method shall be
:arbitratj_on-r.ﬂ“ I l. - o ' '
The parties shall select a single neutral third partyr{a- te
“Neutral"} to p:eside ever the ADR proceedzngs, by the follow;ng‘-
Ve':procedure' 1 Wztth fifteen (15) ‘days - after an. ADR . method is
'establlshed,_ the Claimant shall submit. ].J.St of fwe'-(sy ‘
acceptable Neutrals to the Respondent._ Each Neutral lieted shallﬁ
1be sufficiently qualified, including demonotrated neutrality,l
"experlence and’ c0mpetence regarding the subject. . matter of the.
“:dispute. A Neutral shall be deemed ‘to have’ adequate experlence if-
. an attoxney or former judge. None of the Neutrals may be presenti
"or former employees, attorneys, or agents of Qlther party _Thet
ilist shall supply informatmon abOut each Neutral _ ine;eetdg .
(eaddress,f and relevant backgrOund _and experlence (ineledtng',l_”
'ﬁeducation,'employment hletory and prxor ADR ass;gnments) Withief
'”t;flfteen (15) days after receiving the Claimant 5 llSt of Neutrals,r
'tijthe Respondent shall select one Neutral from the llSt, if at least,:
-oné 1nd.|.v1dual on’ the list is acceptable to. the Respondent._ If.
-jirnone on the list are acceptable to the Respondent, the Respondent
e-fefshall submlt a- list of f;ve (5) Neutralg, together WLth the above_
-.background informatlon, to the claimant. Each of the Neutrals:l
“fshall meet the conditions stated above regardlng the claimant s

“‘_rNeutrals..- Withxn- fifteen. (15) days -after_'receLVan- he *

S 100
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‘aésﬁegqéht- liSt of Neutrals j the Claimant shall eetect ‘oneﬁ‘n
:l ﬁéﬁifél if at least one individual on the list 15 aCCeptable tqtr
V?d;the Respondent . If none ‘on the llst are, acceptable to the
'?Clexmant then the parties 3ha11 request assxstance from the Center
 :for Public Resources, Inc., to select a Neutxal e T '
The ADR proceeding shall take place with;n thlrty (30) days
'after the Neutral has been selected.; The Neutral shall ‘issue a ; ‘:l- -
| Swrltten decision within thirty (30) days after the ADR proceedlng | .
is complete Each party shall be responsible for an’ equal ehare of
‘":the costs of the ADR proceeding.f The‘perties agree that any ;gﬁ
applicable statute ,of llmitations shall be tolled during the;'l
pendency of the ADR proceedings, and no. 1egal ection may be brought o
.?fln connection w;th thlS agreement dur;ng the pendency of an ADR'
A‘-proceeding . o : ‘ _g ‘ .
) The Neutral s HrlttEH dec;sxon shall beGOme final and blnd;ng

on the parties, unless a party ob;ects in wrrtlng w1th1n thxrty;'

7-_{30) days of receipt of the deci51on. The objecting party may then
-_file a 1awsuit in .any c0urt allowed by th:.s Cont:act.-_ The_‘
Neutral '8 written dec:lsion and the record of the proceeding shall'
'be admissible Ln the objecting party s lawsuit._fj- '
(b) Incorporation By Reference.- This Agreement constitutes ah

part of the Asset Purchase Agreement dated _zygg f 993 betyeen :f‘

" the parties ,
""( } Savings Provision. : Thls_ Agreement,:.end” the- terms,"'
.prOVLSlOns, _covenants -and agreements COHt&lﬂ&d herein,‘ shall

EE S DRI
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Vau.r'u“lve thé Clos:r.ng.r'
‘ 7 (d) Def:’:.ned Terms h_'l.l tezms used hereln aa- def:.:ﬁed terms and-f
"_nct defmed here:.n shall have the meam:.ng set fort:h J_n ‘the Asset
'Purchase Agreemenl:- ‘ - ‘ - '
v Artmle 4.0 WARRANTIES AND REPRESENTATIONS CONTAINED 1N TEHE
,'ASSET PURCHASE AGREEHE.'NT - Ncrtw:.thst:and:.ng any prO‘V‘:LBJ.on that ‘may '
__.be conta:.ned 1.11 t:h:.s Agreement or the’ Asaet Purchaae Agreement: to
' "'rthe co:ltrary I:he tems and the condltlons of th:_a Agreeme.nl: shalll

E_"not affect ‘or. 111 a.ny way lz.m.lt, any cla.un for an’ Indemn:.f:.able-,-"'-.."'

Loss that Buyer may have arlalng out of any breach of t:he Seller‘s
7_warrant.1e5 and represent:atlons contalned m the: Asaet Purchase:':W
-:--Ag'reement,- mclud:i.ng, bu.t not J.Jmted to Sect:n.on 6. lB therec:f and
. - nct w:nthstandlng the provxslous of Artlcle XL, Loss n_n the event._
of a breach of the warrant:.e:s a.n.d repreaentéxt:.ons t.:ontalned inoco-
:‘Sectlon 6. 18 in t.he same manner as prova_ded for other Indenm:.flable.:
_‘. Losses u.nder m:tlcle XII of the Asset Purchctae Agreement.
IN WITNESS WHKREOF, The part:_es hereto h.ave duly executed thls' , -
Ag’ree.ment as. of the dat:e f].I‘Bt'_ above written. . o . | .
THIS AGREEHKNT conrms a BINDING mxmr:ozz 'PROVISION WHICH ..

‘HAY BR EN'FORCED BY ‘I'EZE PARTIES

O A= = G
el i/lCL-'— - PEENCERT]

au—-‘{’fs’*"
"L Co MLSC._'L.-
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