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OF 

CARY G. FEATHERSTONE 

AQUILA, INC., d/b/a AQUILA NETWORKS-MPS (Electric) and 

AQUILA NETWORKS-L&P (Electric and Steam) 

CASE NOS. ER-2004-0034 AND HR-2004-0024 

(CONSOLIDATED) 

Q. Please state your name and business address. 

A. Cary G. Featherstone, 3675 Noland Road, Independence, Missouri. 

Q. By whom are you employed and in what capacity? 

A. I am a Regulatory Auditor with the Missouri Public Service Commission 

(Commission). 

Q. Are you the same Cary G. Featherstone who has previously filed direct and 

rebuttal testimony in this proceeding? 

A. Yes, I am.  I filed direct testimony on behalf of the Staff of the Missouri 

Public Service Commission (Staff) in this case on December 9, 2003 on the areas of cost of 

removal / salvage and the Aries Combined Cycle generating unit (Aries or Aries Project), 

and rebuttal testimony on January 26, 2004 on the areas of merger savings and Aries. 

Q. What is the purpose of this surrebuttal testimony? 
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A. The purpose of this surrebuttal testimony is to address the rebuttal testimony of 

Aquila, Inc.’s (Aquila or Company) witnesses regarding Aries and Cost of Removal / Salvage.  

Specifically, I will address certain aspects of the rebuttal testimonies of Company witnesses 

Keith G. Stamm, Aquila’s Senior Vice President and Chief Operating Officer; and Frank A. 
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DeBacker, Aquila’s former Vice President, Fuel and Purchased Power in the area of purchased 

power and long-term planning of generating capacity requirements for MPS and L&P.  Staff 

witnesses Mark L. Oligschlaeger and Michael S. Proctor will also provide surrebuttal testimony 

on the Aries issue. 
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My surrebuttal testimony will also address certain aspects of the testimony of Company 

witness H. Davis Rooney, Director of Financial Management, in the area of Cost of Removal / 

Salvage.  Staff witness Rosella L. Schad will also provide surrebuttal testimony on this issue. 

Q. Please describe how you will be referring to Aquila, its divisions and affiliates in 

this surrebuttal. 

A. When referring to the current Aquila corporate structure, I will be referring to 

Aquila, Inc., the parent company of all Aquila, Inc. subsidiaries and divisions including its 

operations regulated by this Commission:  Aquila Networks-MPS and Aquila Networks- Light 

& Power.  Aquila, Inc. was formerly named UtiliCorp United, Inc. (UtiliCorp).  I refer to the 

operating division Aquila Networks-MPS as MPS and I refer to the operating division Aquila 

Networks- Light & Power as Light & Power or L&P.   

During the time of the development of the Aries Project, Aquila was operating as 

UtiliCorp, so I will use either or “Company” To refer to Aquila/UtiliCorp during that timeframe.  

References to the non-regulated operations of Aquila / UtiliCorp will likely relate to Aquila 

Merchant Services, Inc. (Aquila Merchant or AMS).  There will a variety of companies, 

corporations, subsidiaries, affiliates, limited liability companies, limited liability partnerships, 

etc. that will be defined during the course of this surrebuttal testimony. 

ARIES COMBINED CYCLE UNIT 22 

23 
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Q. What is the Aries Combined Cycle Unit? 
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A. This unit is a 585-megawatt combined cycle unit located in Pleasant Hill, 

Missouri in Cass County.  It is jointly owned by Aquila and Calpine Corporation (Calpine) 

through a variety of subsidiaries and affiliates.  The Aries Project is made of two combustion 

turbines rated at approximate 160-megawatts each, two heat recovery steam generators 

(HRSGs) and one steam turbine generator having approximately 265-megawatts of generating 

capacity.  The fuel source for Aries is natural gas. 
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Q. Do MPS or L&P have any ownership rights to Aries? 

A. No.  Aries is owned, in part, by Aquila.  MPS and L&P are operating divisions 

of Aquila.  Aquila has not given either MPS or L&P any authority to exercise Aquila’s 

ownership rights to Aries.  Aquila’s ownership rights to Aries are exercised through Aquila and 

its subsidiaries and partnerships that are affiliates of MPS and L&P.   

Q.  What is the relationship of MPS and L&P to the Aries Project? 

A. MPS entered into a purchased power agreement (PPA, and also referred to as a 

purchased sales agreement or PSA) with Merchant Energy Partners Pleasant Hill (MEPPH) on 

February 22, 1999 to provide: 

 1) 320 megawatts of peaking capacity and associated energy for the period 

June 1, 2001 through September 30, 2001; 

 2) 200 megawatts of capacity and associated energy for the months of 

January through March for the years 2002 through 2005 and the months of October through 

December for the years 2002 through 2004; and  
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 3) 500 megawatts of capacity and associated energy for the months of April 

through September in the years 2002 through 2004 and for the months of April and May in the 

year 2005. 
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Q. What is Aquila’s ownership share of the Aries Project? 1 
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A. Aquila and Calpine each own 50% of the Aries generating facility.  Currently 

Aquila owns its interest in Aries through series of limited liability companies (LLCs) called 

MEP Investments, LLC (MEP Investments) and MEP Pleasant Hill Operating, LLC (MEP 

Operating) who are both power marketers authorized to operate by FERC to engage in 

wholesale electric power and energy transactions at market-based rates.  Aquila Merchant 

Services, Inc. (Aquila Merchant or AMS) is an indirect owner of MEP Investments and MEP 

Operating.  Aquila Merchant is wholly owned by Aquila and was engaged in the marketing of 

natural gas and electricity to industrial and wholesale customers in the United States as well as 

Europe.  Aquila Merchant currently is engaged in terminating its merchant gas and power 

marketing business and is presently assigning or terminating its interest in power sales 

agreements related to Aries and other generating facilities that it owns.   

MEPPH is a special purpose limited liability company and is 50% owned by MEP 

Investments.  MEPPH built and operates the Aries Project.  Cass County has bare legal title to 

“owns” the Aries facility and MEPPH leases all rights in the unit from the county. 

Calpine has the other 50% ownership of Aries through a similar corporate structure with 

a series of limited liability companies and subsidiaries.  While, for tax purposes, the unit is 

“owned” by Cass County Aquila and Calpine have the full and complete responsibility to 

operate the facility and the financial obligations for the Aries Project.   
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Calpine has an operating agreement through its limited partnership, Calpine Central, 

L.P., to operate and maintain the Aries generating facility and Aquila Merchant has the 

responsibility to market the capacity and related energy output of Aries.   
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Q. Starting at pages 8 of Mr. DeBacker’s rebuttal testimony he discusses the 

process Aquila followed in addressing MPS’ future capacity needs.  Did Aquila/ UtiliCorp 

pursue building regulated generation to meet the recent capacity needs of its Missouri utility 

operations? 

A. No.  Building regulated generation was not an option considered by the 

Company.  Unlike the other three major electric utilities that operate in the State of Missouri, 

Aquila has not built or added any significant generation since 1983 when it was a partner in the 

Jeffrey Energy Center.  Instead, Aquila has embarked on a disastrous policy of relying entirely 

on purchased power agreements to meet the capacity needs of MPS.  This policy has subjected 

MPS and its customers to contracts with market-based rates that will affect MPS’s ability to 

economically meet its future capacity needs, well past the current case and into the foreseeable 

future.  Currently, Aquila is examining its future capacity needs once the Aries purchased power 

agreement expires.  To date, Aquila has not committed to build regulated generating assets to 

meet the capacity needs of MPS and L&P, and it also has not made any commitment to replace 

MPS’s current purchased power agreement with MEPPH for power from Aries.  That 

agreement is scheduled to expire May 2005.  

Q. How did the Aries purchased power agreement come about? 
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A. In the spring of 1998, MPS issued a request for proposal (RFP) for its power 

needs in the early years of this decade.  It received responses in July 1998 offering to provide 

MPS power needs through a variety of options from several different entities.  As part of this 

evaluation by MPS, it also examined the option of building and owning itself a 500 megawatt 

combined cycle unit with a projected in-service date in 2001.   
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In August 1998, through MPS analysis as well as the independent analysis of Burns & 

McDonnell, an engineering consulting firm, MPS determined that the least cost option for it was 

to build the 500 megawatt combined cycle unit. 
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Q. Did MPS pursue building the 500 megawatt combined cycle unit? 

A. Yes.  However, Aquila, at some point, assigned the construction project away 

from Aquila’s regulated MPS operations and transferred it to Aquila Power Corporation, 

Aquila’s (UtiliCorp) non-regulated operations later known as Aquila Merchant.   

Mr. DeBacker identifies at page 9, line 7 of his rebuttal testimony the chronology of 

events leading up to the existing purchase power agreement between MPS and MEPPH.  

Initially, the regulated operations of MPS pursued building the Aries Combined Cycle Unit as 

an unregulated Exempt Whole Generator (EWG).  The studies and analyses performed by 

personnel of the regulated operations ultimately led to the conclusion that the 500 megawatt 

combined cycle unit was the least cost option to meet the capacity needs of MPS starting in 

2001.  This was confirmed by the independent engineering firm, Burns & McDonnell in an 

August 1998 report to the Company.   

In an August 24, 1998 study entitled “UtiliCorp United Inc. Missouri Public Service 

1998-2003 Preliminary Energy Supply Plan,” the Company independently determined that the 

construction of a 500 megawatt combined cycle unit was the least cost plan for MPS.  Under the 

Executive Summary Section 1, “Conclusions,” the following appears: 

 

  Conclusions 
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Based on the 1998-2003 supply-side analysis, the least cost plan for 
MPS consists of executing short term purchase contacts to meet MPS 
capacity needs through the year 2000, and the construction of a gas-
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fired 500 MW combined cycle unit to meet all of MPS’ capacity needs 
in 2001-2003 time frame and a majority of its needs thereafter. 
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The above supply provides the least cost means to meet the MPS 
capacity and energy needs even though MPS’ has a low annual load 
factor of <50% and an abundant supply of low-cost energy supplied by 
its existing resource base which is 64% coal-fired base load generating 
capacity. 

The ability of combined cycle units to complete in the regional energy 
market place enables these resources to provide sufficient revenue to 
offset their higher capital cost.   

1.5 Recommended Action Plan 

As a result of the analysis outlined in this report, it is recommended 
that UCU [(Aquila/UtiliCorp)]: 

Negotiate extension of the existing lease agreements on the 
Greenwood combustion turbines. 

Secure short term capacity to meet MPS’ capacity needs thru 2000. 

Pursue the construction of a 500 MW combined cycle unit proposed 
with an in service date of June 1, 2001. 

[Source:  Schedule 1, Data Request No. 607—1998-2003 Preliminary Energy Supply 

Plan] 

Q. Did Aquila, then operating as UtiliCorp, ever examine the option of MPS 

building and owning the Aries Combined Cycle Unit as part of its regulated operations? 

Page 7 

A. No.  At no time during the 1998 time period, did Aquila or MPS ever consider 

this as an option.  Staff is aware of numerous examples, both in the last MPS electric case (Case 

No. ER-2001-672) and in this proceeding where Aquila has readily admitted that at no time did 

it consider allowing the regulated operations of MPS to own or control generating units as 

regulated plant.  While the EWG option was pursued by MPS regulated operations, the 

combined cycle unit was never planned to be part of the traditional regulated operations of 

MPS, and Aquila never planned for the unit to be included in rate base. 
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Q. Does Staff consider this a fatal flaw in the Company’s analysis to meet the 

capacity needs of its Missouri retail electric customers? 
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A. Yes.  To not have even considered the option of building regulated generating 

assets held by MPS to meet the capacity needs of Aquila’s Missouri regulated operations is a 

failure on the Aquila’s (UtiliCorp) part and constitutes imprudence.  This decision by Aquila 

(UtiliCorp) has resulted in Aquila’s regulated Missouri operations being at the mercy of 

purchased power agreements priced at market-based rates through May 31, 2005, and likely will 

cause Aquila to continue to be subjected to market-based rates for the power used by its 

Missouri regulated operations to supply power to their customers for the foreseeable future. 

Q. What is the effect of Aquila’s strategy to not build regulated generating assets? 

A. Aquila has subjected its MPS and now, L&P operations, along with the 

customers served by those two entities, to purchased power agreements priced at market-based 

rates.  While the current market rates for purchased power has declined from the high levels of 

the late 1990s when Aquila entered into the Aries purchased power agreement, Aquila has still 

not committed to its regulated operations building or owning their own generation as regulated 

plant.  If regulated divisions built their own generation, it would allow them more control over 

the price of power in the relatively near future and for many years to come. 

Q. What is the basis for the Staff’s belief that Aquila did not consider building 

regulated generation to meet its capacity needs in Missouri and, instead, committed to building 

unregulated generation? 
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A. Aquila has freely admitted that it never considered building regulated generating 

facilities to meet the capacity needs of its regulated utility operations in the state of Missouri.  

Mr. DeBacker (page 9, line 9 DeBacker rebuttal) and Mr. Stamm (page 12, line 18 Stamm 
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rebuttal) both admit in their rebuttal testimonies that this option was never considered by 1 

Aquila’s regulated operations.  In the last rate case, Case No. ER-2001-672, in Data Request 2 

365, Aquila responded that “the Company believes that the current regulatory climate does not 3 

warrant the business risks associated with constructing and owning ratebased generating plants.”   4 

Also, in an interview with Mr. DeBacker and Mr. Robert Holzwarth (Vice-President and 5 

General Manager of UtiliCorp Power Services (UPS)) held on October 28, 2003, Mr. DeBacker 6 

stated that it was corporate policy not to consider building regulated generating assets.  7 

Mr. DeBacker indicated in the interview that “MPS did not intend to build and include in rate 8 

base generating units to supply its power needs.  Thus, Aquila (UtiliCorp) through its regulated 9 

MPS division never considered building generating capacity as a regulated unit” (Highly 10 

Confidential Schedule 2-5) 11 

Q. Did Aquila provide a reason for why it never entertained the option of building a 12 

regulated power plant? 13 

A. Yes.  During the aforementioned interview with Mr. DeBacker and 14 

Mr. Holzwarth, they indicated there was a corporate policy at Aquila that no new generation 15 

would be built as a regulated unit subject to rate basing.  The following accurately characterizes 16 

the information provided at the October 28, 2003 interviews on this topic of corporate policy: 17 

**  18 
 19 
 20 

21 
  22 
 23 
 24 

25 
 26 

27 
28 

 29 

NP
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 **. 17 

[October 28, 2003 interview with DeBacker and Holzwarth, Data 18 
Request No. 548; HC Schedule 2] 19 

Q. Mr. DeBacker indicates in his rebuttal testimony that the least cost option that 20 

MPS developed for meeting the capacity needs of Aquila’s Missouri regulated utility operations 21 

was to build the Combined Cycle Unit as an EWG as part of the regulated operations of the 22 

Company.  Why didn’t MPS pursue that option? 23 

A. As Mr. DeBacker indicated in the fall of 1998, the Company decided to create 24 

another unregulated corporate entity under its Aquila Merchant subsidiary to build and own 25 

generating assets such as the Aries Combined Cycle Unit (page 19 of DeBacker Rebuttal 26 

Testimony).  While MPS, a regulated division of Aquila, had performed the work required to 27 

determine the size and scope of the generating asset needed for the capacity needs of Aquila’s 28 

Missouri regulated operations, as Mr. DeBacker indicated in his rebuttal testimony, at page 19, 29 

line 1 (and also in the October 28, 2003 interview Highly Confidential Schedule 2-5), Aquila 30 

upper management transferred that function to the non-regulated operations of Aquila Merchant.   31 

NP
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It is interesting to note that the regulated operations of the Company continued to 1 

examine the EWG option as late as October 1998.  Attached to my rebuttal testimony as Highly 2 

Confidential Schedules 3 and 4, are presentations made by Aquila’s regulated operations.  The 3 

presentation made on October 8, 1998 is entitled “Financial Analysis of Supply Options” and 4 

the presentation made on October 28, 1998 is entitled “Updated Analysis of Supply Options.”.  5 

At both of presentations, the regulated operations of the Company presented the EWG option of 6 

building and owning the 500 megawatt combined cycle unit.  As late as the end of October, the 7 

regulated operations of UtiliCorp were still pursuing the generation option that would later 8 

become the Aries Project.   9 

However, the option of the regulated operations building the 500 megawatt combined 10 

cycle unit was rejected by Aquila’s upper management.  Other than the statements made in the 11 

interview with Mr. DeBacker and Mr. Holzwarth that the Company believed it would be 12 

difficult to have the regulated operations build and own the Aries Combined Cycle Unit, the 13 

Staff has not seen nor been provided any documentation that would identify the specific reasons 14 

why this option was not agreed to by the Company’s upper management.  In the October 28, 15 

2003, interview, Mr. Holzwarth indicated that upper management decided that it would be too 16 

difficult to have the regulated operations create the non-regulated function of building and 17 

owning the Aries Unit.  The following interview notes, reviewed by the interviewees, accurately 18 

describes this: 19 

**  20 
21 

 22 
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24 
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26 
 27 
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[Source:  October 28, 2003 interview with Mr. DeBacker and 24 
Mr. Holzwarth, Highly Confidential Schedule 2-5] 25 

So, the decision was made to obtain power from other sources.  Mr. DeBacker and 26 

Mr. Holzwarth indicated that they were not aware of any records documenting the reasons for 27 

the MPS EWG option rejection by Aquila’s upper management.  “Mr. Holzwarth stated that the 28 

ultimate decision would have been made by Bob Green and/or Harvey Padawer; however, the 29 

consensus opinion of senior management was that a regulated power plant with its potential 30 

stranded cost issues was not desirable.  Mr. Holzwarth indicated he did not make the decision; 31 

he only made the presentation recommending that his group UtiliCorp Power Supply build a 32 

generating unit as a non-regulated EWG.” [Source:  October 28, 2003 interview with 33 

Mr. DeBacker and Mr. Holzwarth, Highly Confidential Schedule 2-5] 34 

Q. Did Staff ask who made the decision not to build regulated generating units? 35 

NP
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A. Yes.  Staff submitted a data request asking the following: 1 
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1. Why was the decision made by Aquila (formerly UtiliCorp 
United) not to build and operate Aries Combined Cycle Unit as a 
“regulated” power plant to be included in rate base?  Include in your 
response all reasons and rationales why this decision was made.   

Response:  Uncertainty surrounding the deregulation of the electric 
power industry and the possibility of incurring unrecoverable 
“stranded costs”.  Avoiding long term power supply commitments was 
viewed as a means to effectively mitigate potential “stranded costs” 
arising from potential retail generation choice. 

2. Provide all supporting documentation relating to and relied on 
upon in making this decision, including but not limited to reports, 
analyses, studies, etc.  

Response:  Compliance with MPS Joint Agreement with MPSC 
[Missouri Public Service Commission] and Office of Pubic Counsel—
approved by PSC in Case No. EO-98-316 on 6/25/98. 

Secondary Concern 

1. Inexperience in operating large F-frame combustion turbine 
generating units and uncertainty surrounding the actual maintenance 
costs of these machines. 

It appears from this response to Data Request No. 302, that Aquila’s position is that the 

Commission’s June 25, 1998 Order in Case No. EO-98-316 and the Office of Public Counsel 

were the basis for the decision by UtiliCorp to create the merchant energy plant known Aries as 

part of the non-regulated operations of the Company. 

Apparently, this project then became assigned to Aquila Merchant and the Aries project 

was developed as part of the merchant energy partners segment of that operation. 
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Staff witness Oligschlaeger addresses issues related to stranded costs in his surrebuttal 

testimony.  Staff witness Proctor addresses issues related to Case No. EO-98-316 in his 

surrebuttal testimony. 
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Q. Mr. DeBacker attributes to the Commission at page 7, line 9 of his rebuttal 

testimony responsibility for Aquila not building regulated assets.  Does Staff believe that the 

Commission is responsible for the Company’s decision to build Aries as a non-regulated entity? 
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A. No.  As identified on Table 1—Integrated Resource Plans & Joint Agreements, 

found at page 5, line 10 of Mr. DeBacker’s rebuttal testimony, each of the major electric 

companies operating in this state were given the same direction as Aquila (UtiliCorp) in regard 

to the Integrated Resource Planning (IRP) process in the late 1990s.  Clearly, like Aquila, other 

companies such as Empire and KCPL received the same type of order to consider changes that 

might be occurring within the utility industry in the state of Missouri, but that did not deter them 

from building generating capacity for their regulated operations.  It is interesting to note that of 

the utilities identified by Mr. DeBacker in Table 1 of his rebuttal testimony (page 5), the only 

utility besides St. Joseph Light & Power that has not built generating capacity for its regulated 

operations is Aquila.  Of course, shortly after the 1997/ 1998 time frame when these 

Commission Orders were being issued, St. Joseph Light & Power was acquired by Aquila in a 

merger transaction approved by the Commission in Case No. EM-2000-292.  Aquila took over 

the service area of St. Joseph Light & Power Company December 31, 2000.   

Q. Who at Aquila made the decision to not to build regulated generating assets to 

meet MPS capacity requirements? 
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A. As indicated above cited in the October 28, 2003 interview, Mr. Holzwarth said 

Mr. Bob Green and Harvey Padawer made the decision not to build regulated generating assets.  

In response to the Data Request No. 302 the Company identified the following decision makers 

on that issue: 
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 Bob Green--  Chief Operating Officer supervised by Rick Green 1 

 Jim Miller – Leader Business Segment UED (UtiliCorp Energy Delivery) 2 

 Harvey Padewar—Leader Business Segment UEG (UtiliCorp Energy Group)  3 

In the October 28, 2003, Staff interview with Mr. DeBacker and Mr. Holzwarth, when 4 

asked about who made the decision to build Aries as a nonregulated plant, according to Staff 5 

notes of the interview reviewed by the interviewees, they stated: 6 

**  7 
 8 

9 
 10 

11 
 12 

13 
14 

 15 
 **. 16 

Q. Who is Mr. Harvey Padawer? 17 

A. Mr. Padawer was head of Aquila Merchant at the time of the decision relating to 18 

what UtiliCorp entity was going to build the Aries Project.  Aquila Merchant was engaged in the 19 

marketing of natural gas and electricity to industrial and wholesale customers.  During the time 20 

Mr. Padewar was in charge, Aquila Merchant was starting its merchant energy function, of 21 

which the Aries unit was intended to play a major part of that strategy.  22 

Q. Who is Jim Miller? 23 

A. Mr. Miller was head of Aquila’s regulated operations, known as the “pipes and 24 

wires” part of the business.  He was in charge of UtiliCorp Energy Delivery, or the regulated 25 

transmission and distribution operations of the Company. 26 

Q. Have other utilities followed a different course than Aquila to meet their power 27 

capacity needs since the mid to late 1990s? 28 

NP
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A. Yes.  Utilities such as The Empire District Electric Company (Empire), Kansas 

City Power & Light Company (KCPL) and AmerenUE (Union Electric) have all embarked on 

building generating assets, and owning and controlling those generating assets as part of their 

regulated operations.  Staff supports this and has encouraged this practice by utilities through the 

IRP process, as well as various applications that have appeared before the Commission 

concerning restructuring and reorganizations of the various corporate entities.   
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In KCPL’s application to restructure its corporate operations in Case No. EM-2001-464, 

a critical element of Staff’s concern and, ultimately, the resolution of that application filed with 

the Commission, was the commitment for KCPL to continue to build and keep regulated 

generating assets as part of its regulated operations.   

Empire has built several generating assets during the 1990’s, including a 500 megawatt 

combined cycle unit that began commercial operation June 2001, just shortly before the Aries 

unit began its commercial operations in February 2002.  All of the generating units at Empire 

are part of its regulated operations.   

Q. What are the examples of other Missouri utilities that have made commitments 

to build generating units to meet their capacity needs? 
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A. There have been several successful Missouri electric utilities which have made 

commitments to build their own generation and treat those units as part of the utility’s regulated 

operations.  Empire, KCPL and Union Electric have all made commitments to build generating 

facilities and treat them as part of their regulated operations.  The following identifies the recent 

generating asset additions for each of these three Missouri electric utilities: 
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Company Unit     Capacity   Year Installed 1 
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Empire  State Line 1   105 MW  1995 

  State Line 2   150 MW  1997 

  State Line Combined Cycle 500 MW  2001 

  Energy Center 3 & 4  160 MW  2003 

Union Electric Company d/b/a AmerenUE has also installed one combustion turbine in 

2000 and two combustion turbines in 2002.  KCPL installed several generating units:  Hawthorn 

6, 7, 8 and 9 combustion turbines; converted one of the old Hawthorn 1 through 4 units with 

Hawthorn 6 unit to combined cycle; rebuilt in 2002 its coal-fired Hawthorn 5 unit after an 

explosion and in 2003 installed 5 additional combustion turbines in Kansas to serve the 

regulated operations of KCPL. 

Q. Does Staff believe that the Company’s only concern with having regulated 

generating assets in rate base related to “stranded cost?” 

A. No.  Aquila (UtiliCorp) was looking at the opportunity to earn above regulated 

rates of return on its investment for power plants built by non-regulated entities.  The Company 

also wanted the opportunity of earn the profits from off-system sales made in the interchange 

market.   

Q. What level of earnings did the Company expect to receive from its investment in 

Aries? 
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A. When Aquila (UtiliCorp) was considering the 500 megawatt combined cycle 

unit as part of an EWG within MPS, the internal rate of return (IRR) expected was higher 

depending on the financing option considered: 
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           IRR 1 

Traditional rate basing     **  ** 2 

EWG     **  ** 3 

Project Finance   **  ** 4 

5 

6 

[Source: Highly Confidential Rebuttal Schedule 3-12, Data Request No. 302] 

The financial analysis performed by Aquila Merchant identified the internal rate of 

return expected for the Aries Project of **  ** after-tax to Aquila/UtiliCorp over 30 years 

based on MEP contribution (Highly Confidential Schedule 3-8; Data Request No. 301). 
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Either option pursued by Aquila/UtiliCorp, the regulated EWG or the Aquila Merchant, 

would have given the Company higher returns than under traditional regulated rate base 

treatment. 

Q. How are off-system sales treated in the determination of rates? 

A. Off-system sales and related fuel and purchased power costs are included in the 

ratemaking process; thus, the contribution or margin from these sales are included in rates.   

Q. If Aquila built a non-regulated generating unit, would off-system sales made 

from that unit be available to Aquila’s regulated operations? 

A. No.  Off-system sales made from a non-regulated generating unit would not 

likely be included in the determination of the revenue requirement.   

Q. Has the Company attempted to remove the profit from off-system sales in the 

past? 

A. Even off-system sales profit coming from the regulated generating units have 

come under attack by Aquila in past rate cases.  In Case Nos. ER-97-394 and ER-2001-672, the 

last two Aquila/MPS electric rate cases, the Company proposed to “share” the profits from off-
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system sales between the shareholders and customers.  Aquila proposed the same sharing of off-

system sales in its Kansas rate case.  Fortunately, both Commissions rejected the Company’s 

sharing proposal and these transactions are still included in the ratemaking process. 
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Q. Does the Company benefit from off-system sales in the regulated process? 

A. Yes.  Any off-system sales increase over those set in existing rates are retained 

exclusively by the Company until the next rate case.  Thus, Aquila benefits from off-system 

sales as part of regulatory lag. 

Q. Is it the Staff’s view that the opportunities for increased profit motivated Aquila 

to build the Aries combined cycle unit as non-regulated generation? 

A. Yes.  More than any concern about stranded cost, the reason why Aquila decided 

to build the Aries unit as a non-regulated generating unit was to allow it the opportunity to 

obtain the greater profits through higher returns than would be granted through the regulatory 

process, and the opportunity to retain off-system sales profits.   

Q. Do you have an opinion about MPS’ recent resource planning? 
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A. Yes, from an electric retail customer perspective, it is a failure.  The Aries 

Combined Cycle Unit was conceived and initially designed in 1998 to meet MPS’ capacity 

needs starting in the years 2000-2001.  Sometime during the fall of 1998 the project was 

transferred to Aquila’s (UtiliCorp) Aquila Merchant non-regulated operations.  Aquila Merchant 

and a third party were given an opportunity to bid on MPS’ capacity requirements.  The 

combined cycle project being considered by MPS’ regulated operations as an EWG unit was 

turned over to Aquila’s Merchant.  The non-regulated operations of Aquila Merchant, at the 

request of MPS, were given the responsibility to develop the project through submission of a 
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new bid of RFP.  Ultimately, Aquila Merchant, and its affiliate MEPPH were awarded the bid to 

supply power to MPS.   
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The Aries Project, in effect, was the combined cycle unit that the regulated operations of 

MPS first developed as an EWG.  The land that Aries was built on was previously owned by 

MPS and is adjacent to MPS’ existing substation.  The Company had already commenced to 

acquire the land to build the combined cycle unit.  As the regulated EWG, MPS planned for 

Aries to be directly interconnected to MPS’ electrical transmission and distribution system.  

Aries was designed with MPS load growth in mind and was the “target” customer of the EWG 

regulated group.  MPS determined that it needed intermediate generating capacity.   

The combined cycle project was developed by MPS, but Aquila’s upper management 

did not allow MPS to build the unit.  Instead, Aquila Merchant built Aries.  This power plant is 

currently providing service to MPS through a purchased power agreement.  The Aries Project 

could be providing utility service to the Company’s regulated operations now, and well into the 

future, but for the decisions made five years ago by Aquila’s upper management.  This power 

plant will not likely be available to serve the needs of MPS’ regulated customers in the future 

because of Aquila’s corporate policy of not building regulated generating units.  While Aquila is 

presently considering the capacity needs of MPS and L&P once the Aries power agreement 

ends, it is still very unclear as to what the best solution for the regulated operations will be.  The 

decision making for the best way to replace capacity from Aries is uncertain because of the 

direction the Company went with its non-regulated operations and the present financial 

difficulties of Aquila. 
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Q. What were some of the decisions that Aquila made that cause it to be in the 

difficult position it now is in to deal with the capacity needs of MPS and L&P? 
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A. The present capacity planning is being influenced by the decision Aquila made 

to not build and own regulated capacity.  That single decision alone causes the current planning 

process to be influenced by the fact that not only does the Company have to replace 

500 megawatts of capacity and associated energy in 2005, but the whole planning mix is 

changed by virtue of the Company being behind in the build “cycle.”  Other companies chose to 

build and now are benefiting directly from those decisions, as difficult as they are.  Aquila 

didn’t make those choices in the past and now finds itself playing “catch-up” to develop 

regulated capacity projects at the very time when it is under tremendous  financial pressure.  The 

Company’s misjudgment of the market forces, missteps in the non-regulated environment and 

overall desire to move regulated profits into its non-regulated operations resulted in the failure 

of Aquila’s capacity planning process.  The errors in the Company’s decision making that most 

affect the regulated MPS and L&P operations are:  
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• Aquila’s decision to not build regulated generation  

• Aquila’s decision to not allow MPS’ regulated operations to build non-
regulated EWG 

• the desire of the non-regulated operations of Aquila to take full advantage of  
a volatile power energy market through aggressive trading positions 

• the desire of the Company to seek greater profits than what regulated 
operations typically earn through short term purchased power agreements at 
market-based pricing  

• the desire of the Company to keep the profits from off-system sale 
transactions  

• the financial collapse of Aquila’s non-regulated operations resulting in non-
investment grade ratings 

• Aquila’s decision to seek a partner in the development of Aries project 
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The decisions made by Aquila, which were influenced by the events listed above, will 

have long-lasting effects on its regulated MPS and L&P operations.  The Commission should be 
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mindful of these events and fully consider the impacts each has had on MPS and L&P when it 

deliberates on the Aries issue in this case. 
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Q. Did the Company ever examine building a combined cycle unit as part of the 

MPS regulated operations prior to the 1998 non-regulated EWG option Aquila’s regulated MPS 

operations pursued? 

A. Yes.  In reviewing the integrated resource plans that the Company submitted to 

the Commission and its Staff in May 1995, the Preferred Strategy selected by UtiliCorp for its 

1995 Missouri Energy Plan was a combined cycle unit of 206 megawatt capacity with in service 

2000, a second combined cycle unit of 206 megawatt capacity in 2001, a combustion turbine of 

100 megawatt capacity in 2007 and a combustion turbine of 100 megawatt capacity in 2011. 

[source: page 1—Summary, UtiliCorp United Inc. Energy Plan May 1995- Submitted to the 

Missouri Public Service  Commission, Data Request No. 572 in Case EM-96-248] 

1998 REQUESTS FOR PROPOSALS FOR MPS CAPACITY 13 
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Q. Mr. DeBacker states at page 23, line 4 of his rebuttal testimony the total 

annual capacity payment that of the Houston and Aquila Merchant proposal in 1998 "were 

significantly lower" than the EWG option of MPS."  Is that true? 
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A. The proposals from Houston and Aquila Merchant can not be compared with 

the EWG proposal that Mr. DeBacker and Mr. Holzwarth developed.  The MPS EWG 

proposal was for MPS to have the capacity and energy of a 500 megawatt combined cycle 

plant for the entire year.  The $33 million in Mr. DeBacker's rebuttal testimony equates to a 

$5.50 kw month capacity charge.  The entire plant would have been available to MPS to 

make off-system sales year round. 
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The Houston proposal was not for a combined cycle unit but combustion turbines 

with 500 megawatts of summer capacity (June 1 - September 30, 2001 through 2005) with a 

capacity cost $8.42 kw-month and 200 megawatts of winter capacity (October 1 - May 31, 

2001 through 2006) at a cost of $4.21 kw-month. 
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The Aquila Merchant proposal was also unlike the MPS EWG offer in that it 

provided 200 megawatts for year round capacity (January 1, 2002 through May 31, 2005) 

with a final capacity cost of $7.50 per kw-month and 300 additional megawatts of summer 

capacity (April 1 through September 30, 2005) final capacity cost of $5.90 per kw-month.   

The MPS EWG proposal was the lowest cost offer at $5.50 per kw-month for the 

entire output of the plant.  Certainly, the MPS EWG proposal had highest capacity costs at 

$33 million compared to Houston bid of $23.576 million and the Aquila Merchant bid of 

$27.766 million.  But the MPS EWG proposal provided substantially more energy output. 

SALE OF THE ARIES COMBINED CYCLE UNIT 13 
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Q. Is the Company currently attempting to sell its ownership share of the Aries 

Combined Cycle Unit? 

A. Yes, in the fall 2003, the Company has made an offer to sell its ownership 

interest in Aries to Calpine Corporation, the other 50% owner of the Aries project. 

Q. Does Staff consider the Aries Combined Cycle Unit to be a valuable asset that 

the regulated operations should own to meet Missouri’s capacity needs? 
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A. Yes.  The Aries Combined Cycle Unit is a 585 megawatt combined cycle unit 

that can provide intermediate capacity to meet the Company’s existing loads and can be used as 

part of the Company’s regulated operation’s portfolio of generating assets.  The Aries Unit is 

directly interconnected to MPS and L&P electric transmission and distribution system, it is in a 
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the “growth” part of MPS’ electric service territory, and it is a unit that was designed with MPS 

in mind to meet MPS’ generation needs into the future.  The unit went into commercial 

operation in February 2002 and, as such, is a two-year-old plant with existing state of the art 

technology.  The land that Aries was built on was sized to build additional generating units and 

the Company had plans to build those units shortly after Aries went into service.  The 

environmental and air permitting, licensing, gas transportation pipelines, water treatment 

facilities and piping, are all constructed and providing the necessary functions for Aries to 

operate for the next several decades.  The Company’s decision to sell Aries will result in a lost 

opportunity for the regulated operations to meet MPS’ and L&P’s generating capacity needs 

now and into the future.  This is a detriment that results from the imprudent decision making by 

the Company with respect to the overall capacity planning requirements of Aquila.   
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Q. Does the Aries Project have value beyond the generating unit itself? 

A. Yes.  The land site that a generating facility is constructed on has tremendous 

value to the owners of the project.  The development and acquisition of property strategically 

located in the middle of Aquila’s load growth area; permitting and licensing; and the fact that 

the land is located where it permits direct interconnection with Aquila’s existing electrical 

system all are reasons this site has great value to the Company.  These elements are important 

because the site is sized to accommodate additional combustion turbines.  Therefore, if the 

Company chooses to build future generating assets in its service territory, this site would be very 

valuable.  To give this asset up through a potential sale when the Company needs to replace a 

substantial amount of capacity in June of 2005 is highly questionable.  

Page 24 

Q. Why is the Company in the process of selling its ownership interest in the Aries 

project? 
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A. The Company is selling its ownership interest in Aries because it is redirecting 

its efforts to its core regulated utility operations, including MPS and L&P.  It is exiting the 

trading markets and, as such, is disposing of all of its nonregulated operations, including 

nonregulated generating assets like Aries.  Like Aquila Merchant’s other non-regulated 

operations, Aries has experienced financial difficulties.  On June 26, 2003, the Aries Partners 

went into default of the loan that financed the construction of Aries because the MEP partners 

failed to convert the construction loan to permanent financing.  In the summer 2003, the 

Company considered its options and decided to offer it to sell its ownership share of Aries to 

Calpine.  It entered into negotiations with Calpine throughout the summer and fall of 2003 and 

reached agreement to sell the Aries Unit in September 2003. 
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Q. What are the terms of the sale of the Aries Unit to Calpine? 

A. The terms of the sale are attached as Highly Confidential Schedule 4 to this 

surrebuttal testimony.  Specifically, Section 4, Highly Confidential Schedule 4-8 identifies the 

terms and conditions of the proposed sale.   

Q. Is there a request for the Commission to open an investigation into the sale of the 

Aries unit? 

A. Yes.  On November 14, 2003, Staff filed a motion to open an investigation into 

the Aries sale.  That case has been docketed as Case No. EO-2004-0244. 

PURCHASED POWER ENERGY MARKET 19 
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Q. Did Aquila believe that the market price of purchased power was going to 

increase over time? 
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A. Yes.  An analysis performed by the Company to evaluate the 2001 RFP 

responses submitted to supply capacity and energy needs of MPS past May 2005 identified 
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the forecast of the purchased power costs that was used to assess the various proposals.  The 

Company’s forecast for purchased power costs covered the period from 2001 to 2022 and 

showed a steady and significant increase in these costs during this time frame.  In this case, 

the Company provided a different forecast upon which it relied on to evaluate the existing 

RFP, which contained forecasts for the purchased power costs for the period 2002-2019.  

Again, this forecast showed significant increases for the purchased power market.  [source:  

Highly Confidential Schedule 5] 
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Q. Do you have further support that Aquila believed the market for power costs 

was expected to increase over time? 

A. Yes.  In an interview with Mr. Keith Stamm on September 12, 2003, Aquila 

indicated a belief on the direction of power costs: 
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[Source: Data Request No. 550; Highly Confidential Schedule 6-5; emphasis added] 

Q. Would it be prudent to rely on market-based pricing for purchased power 

costs if there was an expectation that costs were going to increase significantly in the future? 

Page 26 

A. No.  If there was an expectation that market-based pricing would reflect a 

significant increase in costs, it would be more prudent to consider building your own 

NP
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generating capacity to “lock in” the costs so that you would not be subjected to the ever-

increasing costs of the purchased power market. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. Would there ever be an advantage to a utility not building its own generating 

units and relying on purchased power market pricing to serve its regulated customers? 

A. Yes, to the extent that a company had both regulated and non-regulated 

entities and the non-regulated entity owned and operated generating facilities that could sell 

power to the regulated affiliated company.  If the utility believed that the market pricing of 

power costs was going to rise over time, the utility could build and own non-regulated 

generating facilities and enter into purchased power agreements with regulated affiliated 

companies. There would be a direct benefit to the company if the costs could be passed on to 

regulated customers through rates.  The increased power costs would benefit the owner of the 

generation because they could raise the costs to the regulated entity through market-based 

rate contracts.  This arrangement would benefit the parent company that owned both the 

regulated utility and the non-regulated generating affiliate because earnings to the parent 

company would increase.  In essence, the forecast of increasing power costs justified the 

building of the generating facility by the non-regulated entity with the expectation that the 

increased pricing would be reflected in newly negotiated power contracts.  This, of course, 

assumes that the Company is successful in passing the increase in costs to its regulated 

customers through purchased power agreements similar to the one that Aquila entered into 

with the Aries partners.   
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Q. What are the advantages for regulated utilities to build and operate their own 

generating facilities? 
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A. Utilities are able to control the operations of the generating facilities if they 

own and operate those assets.  Utilities will not be subjected to the volatility of the market 

place with cost increases related to purchased power if they operate their own generating 

assets.  Also, utilities are able to provide a much more reliable source of energy when the 

regulated company has its generation under its authority.  The regulated entity can operate 

the unit in a prudent and economic manner and can maintain and make capital improvements 

to prolong the life of this valuable asset. 
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Q. Did Aquila recognize the advantage in owning generating facilities? 

A. Yes.  Aquila’s non-regulated subsidiary, Aquila Merchant, acquired several 

generating assets during the time frame Aries was under construction.  Aquila believed that 

the forecast for power costs would be increasing over time, made decisions to “lock in” the 

cost of owning its own generation, so it could take advantage of the increasing market for 

power costs.  In an October 29, 2003 interview Mr. Max Sherman, a former Aquila Merchant 

employee and Project Manager during the early development and construction phase of the 

Aries plant, he discussed the need for generating units: 
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Non-regulated merchant companies would want their own generation so they would 

not be at the mercy of power pricing “spikes.”  This was especially important if power had to 

be delivered through contracts to third parties.   
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If the regulated entity that did not build and operate its own generating units believed 

that power costs were going to increase, it would have to enter into purchased power 

agreements priced at market-based rates.  The non-regulated merchant company who 

negotiated to deliver power to the regulated entity at the escalating market-based contracts 

benefit if they own and operate their generation assets.  In some cases the non-regulated 

merchant may supply power by either generating or acquiring power through a purchase 

from another party.  The profitability of the non-regulated merchant will depend on the 

ability to acquire or generate the power at a cost that would be below that which it would 

receive in revenues.  Since Aquila believed there was going to be a significant rise in the 

power market costs, the non-regulated subsidiary built and acquired generating assets to 

engage in the open market for power.   

Q. Would the same concern exist with the regulated entity concerning owning 

generating assets? 

Page 29 

A. Yes.  The approach that Aquila Merchant pursued could also have been 

followed by the regulated MPS division.  For the exact reasons that Aquila Merchant 

believed it was necessary to own the generating assets, MPS should have built and operated 

its own generation.  This was especially important when you take into consideration that the 

Company believed that the power market costs were going to rise significantly over time.  

The decision by Aquila to allow the Aquila Merchant organization to build and acquire 

generating assets and sell that power through the open market through purchased power 
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agreements like those entered into between the Aries partners and MPS resulted in the 

situation where Aquila’s regulated operations now are subjected to the volatility of the 

market for power costs.  It is clear that Aquila Merchant believed that it could not enter into 

long-term agreements and be subjected to the whims of the market place in supplying that 

power, thus causing them to reach a decision to own the generating assets in order to supply 

those power needs to their non-regulated customers.  It should be just as clear that the 

regulated entity, MPS, would also want to own generating assets in this same situation. 
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Q. Are there advantages to the utility in owning and operating generating 

facilities as regulated assets? 

A. Yes.  Regulated assets are typically put in rate base which, when the units are 

completed and declared in service, are included in rates allowing the utility a reasonable 

return on the investment and a recovery over the life of the generating asset through 

depreciation expense.  Thus, a utility is provided some reasonable assurance that the 

investment in the regulated asset will be fully recovered by its retail electric customers.  This 

provides some reasonable assurance to investors that their asset will be protected through the 

regulatory process by rate basing the asset.  Utility customers benefit by being insulated from 

rising costs for power during a time when those costs are expected to significantly increase.  

The customers and the utility owners gain substantial advantages when a company builds and 

places in service, generating facilities in its regulated operations. 

Q. Are there also disadvantages in placing generating assets in the regulated 

operations? 
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A. Yes.  If there is a belief that there are rising power market costs, a company 

owning both regulated and non-regulated entities would be at a disadvantage if it put the 



Surrebuttal Testimony of 
Cary G. Featherstone 

generating facilities in its regulated operations because it would not be able to shield the 

profits from the regulated entity.  While the regulated entity would have an opportunity to 

sell the generating capacity in the open market during the period of expected rising power 

costs, the profits from these transactions are typically included in the ratemaking process.  

For as long as regulated company can stay out of a rate filing, they will benefit from the 

increased sales.  However, when the company files for rate relief, the power sales would be 

considered in the rate process.  The decision to put generating assets in a regulated entity of a 

company would cause the non-regulated entity to miss opportunities for profit making by 

taking full advantage of the increased power cost market.  Assets that are in the regulated 

operations would be held to a typical regulated return which would likely be less than those 

that would be received by non-regulated entities engaging in profit taking from a rising 

power market.  Aquila believed that it could receive greater returns on its investment dollars 

by having a non-regulated entity, Aquila Merchant, own the generating facilities and selling 

the power through purchased power agreements to companies like MPS in the open market 

through market-based pricing.  As the market reflected the increased power costs, the 

nonregulated entity would also receive the increased revenues resulting in greater-than-

regulated returns. 
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Q. Is there an example where the Company has been subjected to increasing costs 

through market-based pricing? 
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A. Yes.  In the 1970s, Aquila, then operating as Missouri Public Service 

Company, built four combustion turbines at its Greenwood Generating Station.  Upon 

completion, the Company sold at book value to financial institutions, all four of the 

combustion turbines, and received the capacity power through a 25-year lease for each of the 
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generating units.  The lease did not allow for any residual value to be passed to the utility 

entity that originally owned the generating units.  Upon expiration of the lease, Aquila 

reacquired those four combustion turbines at an existing market-based price.  In essence, the 

Company has purchased the same asset twice.  The cost to reacquire the assets at the current 

market is very close to the original cost of the assets when they were new.  Thus, Aquila 

bought 25-year-old generators and paid close to what the original investment was back in the 

mid-1970s. 
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Q. Has Aquila used this same approach in its other generating facilities? 

A. No.  The Company owns several power plants in its regulated companies that 

were never leased.  The coal-fired base load generation owned by Aquila are the Sibley 

Generating Station, Jeffrey Energy Center and Iatan Generation Station.  The Sibley unit first 

went into service in 1960 with the last unit, Sibley 3, going into service in 1969.  The Jeffrey 

Energy Center began commercial operation in 1978 and the last unit went into service in 

1983.  The Iatan Generating Station went into commercial operation in May 1980.  Sibley 

and the ownership interest in Jeffrey were acquired by MPS and Iatan became part of Aquila 

through the merger with the former St. Joseph Light & Power Company.  While Sibley is a 

generating facility that has been in operation for several years, the life of Sibley has been 

extended beyond the original expected life when it was built through a substantial rebuilds in 

1990 and 1993.  Thus, customers have enjoyed the low cost generation of Sibley, and will 

continue to do so for many years to come, when parts of that power plant have become fully 

depreciated. 
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If the Sibley generating facility had been leased by Aquila like the Greenwood Units, 

the Company would have had the benefit of the power generation from Sibley during the 
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term of the lease but would have had to reacquire the power plant through a market-based 

negotiation with the lessor or owners of the facility.  It is likely that Sibley would, through 

market-based pricing, have cost Aquila’s regulated entity, MPS, a substantial sum of money 

through a buy-back negotiation.  There are distinct advantages of owning the assets under a 

regulated environment. 

1 

2 

3 

4 

5 

GREENWOOD ENERGY CENTER 6 
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Q. What is the Greenwood Energy Center? 

A. The Greenwood Energy Center (Greenwood) is located in the Southeastern 

part of Jackson County and has four combustion turbine generators, each capable of 

producing 64-megawatts of electricity.  These are peaking generators.  The first two units at 

Greenwood were completed in June of 1975.  The third Greenwood unit was completed in 

the summer of 1977 and the fourth unit was completed in early 1979.  While the units are 

located on a 160-acre site, the actual plant facility occupies the center 35 acres.  Originally, 

the Greenwood units used oil as the fuel source.  However, in 1996 all four units were 

converted to also burn natural gas, and now have dual-burner capabilities.  The primary fuel 

source is natural gas with oil as an emergency or backup fuel.  Each unit was originally rated 

at 45-megawatts yielding a combined total of 180-megawatts for the entire Greenwood 

Energy Center facility.  Subsequently, there have been enhancements to the units, such as the 

conversion to natural gas as the fuel source, so that now the units have an accredited rating of 

64-megawatts each, or a combined capacity of 256-magawatts for the Greenwood generating 

station as a whole.   
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Q. How do the Greenwood units relate to the Aries issue? 
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A. These units illustrate what can happen to power plants that are not owned by 

the regulated operations and the costs associated with the Company’s decision not to place 

generating plants in rate base.  The impacts are long-term and the decision to lease instead of 

own generation associated with the Greenwood units are very similar to the decision 

Aquila/MPS made to buy purchased power instead of building and owning the Aries unit.   
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The costs of the Greenwood units will be greater over their lives since the Company 

chose to not own and rate base the generating units.  Since the four units were leased for 25 

years, they were not included in rate base and, in effect had to be re-acquired by Aquila, at 

prices very close to their original purchase price, in the mid-1970’s.  If the units had been 

included in rate base when built, they would have had a reduced net plant value after 25 plus 

years, and MPS’s customers, by the time Aquila re-acquired the units, would have been 

required to provide less return on investment than they will have to provide in current 

circumstances.  This is because the customers will have to pay for the newly re-acquired 

costs in rates at about the same costs as when the units were originally purchased.  In short, 

rates will be higher to customers now due to Aquila’s re-acquisition of the Greenwood units 

than had Aquila owned those units from the day they were built. 

Q. Does MPS still have a lease relating to the capacity of the Greenwood units? 

A. No.  Effective with the transfer of the generating assets, the leases with 

EnergyOne Ventures were terminated.  All four of these generators are now considered part 

of the regulated operations of Aquila’s MPS division.  As such, the Greenwood units are now 

part of MPS’s plant in service and depreciation reserve.   
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Q. Have Aquila’s costs for re-acquiring the Greenwood units been reflected in 

the books and records kept by MPS? 
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A. Yes.  The re-acquisition costs for the amounts paid to the financial institution 

for the Greenwood units are included in the regulated books and records of MPS.  The 

amounts that Aquila re-acquired and transferred for the regulated operations of MPS follow: 
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 Greenwood 1   $8,837,500   $8,671,170 

 Greenwood 2    8,837,500   8,671,170 

 Greenwood 3    8,900,000   8,897,577 

Greenwood 4    6,500,000   6,500,000 

[Data Request No. 390] 

The reason for the difference in re-acquired price and transferred costs is related to the 

outstanding debt that Aquila agreed to pay which resulted in a lower cash settlement.  (Data 

Request No. 390.2). 

Q. Why are these costs described as “re-acquisition costs?” 
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A. Aquila, when it was operating as the regulated utility Missouri Public Service 

Company, originally owned the Greenwood units.  It sold them to a financial institution, at 

Aquila’s cost to design, engineer and construct the four units, and then leased the units from 

the financial institution for a 25-year lease term.  Thus, Aquila originally owned the units, 

sold them in the 1970’s, reacquired them in 2000 through its non-regulated operations and 

leased them to MPS, terminated the lease with MPS in 2003 and, finally, transferred the units 

to its regulated MPS operations in 2003; hence, the reacquisition of the plant investment 

made by Aquila over 25 years ago when it was operating as the regulated utility Missouri 

Public Service Company. 
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Q. Did Staff include the re-acquisition costs of Greenwood units in plant in 

service for MPS in this case? 
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A. Yes.   

Q. Why did Staff believe that it was appropriate to include the Greenwood units 

in plant in service? 

A. Staff believes, after examining this issue, that it was left with few options to 

deal with the concerns it saw with the Greenwood units.  Aquila, in its last rate case made an 

adjustment to reflect a substantial increase to leased payments over those relating to the 

original 25-year lease.  In this case, Aquila transferred the Greenwood units to the regulated 

operations of MPS and is rate basing them as it would any other generating asset it owns and 

operates as a regulated unit.   

Q. Were the Greenwood units owned by Aquila? 
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A. Originally, the Greenwood units were owned by Missouri Public Service 

Company, the predecessor company of Aquila (and UtiliCorp), when they were originally 

constructed.  However, prior to completion, MPS entered into a sale agreement with a 

financial institution and ownership of the Greenwood Units was transferred to that entity.  

Upon completion of the sale arrangement, MPS entered into a 25-year lease agreement with 

the financial institution, commencing with the commercial operation of each Greenwood 

unit.  Each of these leases was for a period of 25 years.  The leases for Greenwood Units 1 

and 2 terminated in June 2000.  The Greenwood Unit 3 lease terminated June 2002 and the 

Greenwood Unit 4 lease was to originally terminate June 2003.  The Company decided to 

“buy-out” the lease of Unit 4 prior to its termination date.  The Greenwood units were sold to 
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the financial institution at the actual “original cost” to construct each unit; thus, there was no 

gain associated with the sale transaction (Case No. ER-2001-672, Data Request No. 281). 
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Q. Did the Commission approve the original leases that Missouri Public Service 

Company  entered into with the banking institution in the 1970’s? 

A. Yes.  The Commission approved the original leases for Greenwood Unit 3 in 

Case No. EA-77-153 and Unit 4 in Case No. EO-79-38.  Staff has not located, and the 

Company has not provided, the Commission Order for Units 1 and 2. 

Q. Has the ownership of the Greenwood Units recently changed? 

A. Yes.  In early 2003, Aquila transferred all four of the Greenwood units to its 

regulated utility operations, MPS.  These units had been assigned to one Aquila’s wholly 

owned subsidiaries until this transfer.   

Q. What Aquila entity purchased the units when the leases expired? 

A. Upon the termination of the lease in June 2000 for Greenwood Units 1 and 2, 

Aquila, through a non-regulated subsidiary of the Company called EnergyOne Ventures, 

acquired the ownership rights to these two units.  Aquila then, through its MPS division, 

entered into a lease arrangement with EnergyOne Ventures for supply of power for a period 

of five years, with two renewal periods of five years each, resulting in the total term of the 

lease to be 15 years, if fully exercised.  

EnergyOne Ventures was sold in 2002 but the Greenwood units were not part of the 

sale transaction. 

Q. What was EnergyOne Ventures? 
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A. EnergyOne Ventures was wholly owned subsidiary of Aquila.  The Company 

indicated the following as it relates to EnergyOne Ventures: 
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EnergyOne Ventures is an energy services provider created to market 
commodity and related services to retail and wholesale markets.  
EnergyOne Ventures primary business activity at this time is selling 
natural gas commodity in several states, including Missouri.  
EnergyOne Ventures operates separately and independently from the 
regulated utilities of UtiliCorp [Aquila].   
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EnergyOne Ventures, LP, is a Delaware limited partnership formed on 
September 28, 1999. 
[Source:  Case No. ER-2001-672, Data Request No. 479] 

Q. Did the lease payments for power supplied to MPS increase when Aquila’s 

affiliated EnergyOne Ventures acquired the Greenwood Units?  

A. Yes.  The lease payments increased substantially from those of the original 

lease.  The lease payment in the original lease for Greenwood Units 1 and 2 was $1,106,260 

on an annual basis.  The lease payment “negotiated” between Missouri Public Service and 

Aquila’s EnergyOne Ventures in the first year of the new lease was $3.1 million.  This 

represented an increase of 183% from the original lease.  The annual periodic lease payments 

paid quarterly by Aquila declined throughout the five-year term of the lease with EnergyOne 

Ventures, as follows: 

 June 2001 through May 2002  $3.1 million 

 June 2002 through May 2003  $3.0 

 June 2003 through May 2004  $2.9 

 June 2004 through May 2005  $2.7 

 June 2005 through May 2006  $2.6 

[Source:  Data Request No. 171---First Amendment to Restated 
Indenture of Lease, page 7—Schedule 1] 

Q. What is the amount that Aquila has included in its case? 
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A. Aquila made an adjustment to eliminate the annual lease payments charged to 

Account 550 of $3.9 million.  The Company has included the reacquired costs for each of the 

four Greenwood units in plant in service.  The Company has also included the amounts of 
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accumulated depreciation reserve as of June 30, 2003 in its original July 3, 2003 filing and 

September 30, 2003 in its updated case provide to Staff and the other parties to this case.  

Staff made the same adjustments to reflect the Greenwood plant investment as of 

September 30, 2003. 
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Q. What ratemaking treatment did the Company propose in its last rate case 

regarding the Greenwood units? 

A. In the 2001 rate case, Case No. ER-2001-672, the Company included an 

annual lease payment of $3.0 million for Greenwood Units 1 and 2, the only units that had 

been re-acquired at the time.  Aquila also included the remaining lease payment amounts 

from the original lease that had not expired for units 3 and 4 in that case.  

Q. What were the original costs of Greenwood Units 1 through 4? 

A. Greenwood Units 1 and 2 together were originally built for $11,482,874 in 

June 1975.  Greenwood Unit 3 was originally built for $5,432,798 in June 1977 and 

Greenwood Unit 4 was originally built for $7,072,860 in June 1979.  (Source:  Data Request 

No. 281, Case No. ER-2001-672). 

Q. What are the newly acquired costs by EnergyOne Ventures? 
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A. EnergyOne Ventures acquired Greenwood Units 1 and 2 together for 

$17,675,000, Greenwood Unit 3 for $8,900,000 and Greenwood Unit 4 for $6,500,000.  The 

following table represents the differences between the original cost and newly acquired costs 

for each of the Greenwood Units 1 through 4: 
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Greenwood Units  Original Cost          Costs  Difference 
         

Units 1 and 2    $11,482,874      $17,675,000 $6,192,126 

Unit 3        5,432,798          8,900,000   3,467,202 

Unit 4        7,072,860          6,500,000   (572,860) 

[Source:  Data Request Nos. 281 and 283 in Case No. ER-2001-672]  
   

Q. In the original leases for the Greenwood Units, was MPS responsible for all 

maintenance and miscellaneous costs to operate those units? 

A. Yes.  Under the terms of the original lease, MPS was required to incur the 

costs for maintaining the units, providing property insurance and paying the costs of property 

taxes, along with any other costs to operate these units.  They were also responsible for all 

fuel costs to operate those units.  In addition, MPS was also required to incur all capital costs 

for the plant additions to each of these four combustion turbines. 

Q. In the last rate case, did Aquila, then UtiliCorp, consider acquiring the 

Greenwood Units 1 through 4 upon the expiration of the original leases through its regulated 

operating division, then Missouri Public Service and now MPS, and treating the investment 

as a rate base component? 

A. No.  There is no indication that Aquila ever considered this as an option.  All 

documents indicate that Aquila’s intent was to acquire these units through its wholly owned 

non-regulated subsidiary, EnergyOne Ventures and to set up a lease between that entity and 

Aquila’s regulated MPS division. 
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Q. Why did Aquila not consider including the Greenwood Units in rate base as 

each of the individual leases expired in Case No. ER-2001-672? 
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A. It appears that Aquila made a corporate decision that its regulated divisions 

would not build or construct generating units and include those units in the regulated rate 

base of those entities.  In response to Data Request No. 365, Aquila indicated that it “believes 

that the current regulatory climate does not warrant the business risk associated with 

constructing and owning rate-based generating plants.”  It would appear from this statement 

that Aquila did not consider rate basing the Greenwood Units because of the “regulatory 

climate” that existed in this state. 
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Q. Does Staff believe that this is a valid reason for not including Greenwood 

Units 1 through 4 in rate base for MPS rate base? 

A. No.  Staff believes, at a minimum, that all of the Greenwood units should be 

included in MPS’s rate base in this and all future rate cases involving MPS.   

Q. Did any of the original leases specifically provide that Aquila could reacquire 

a Greenwood unit or units upon expiration of the lease? 

A. Yes, the lease for Greenwood unit 3 did.  The leases for the other Greenwood 

units did not.  The Greenwood unit 3 lease provides in the section titled, “Right of First 

Refusal – Purchase Option” the following: 

The “fair market sales value” of the Unit shall be an amount mutually 
agreed upon by Lessor and Lessee; provided that if, they are unable to 
agree upon the fair market sales value of the Unit within 30 days after 
receipt by Lessor of the notice of Lessee’s election to exercise its 
purchase option in respect of the Unit, either the Lessor or the Lessee 
may request that such fair market sales value shall be determined by 
the “Appraisal Procedure.”  Such “fair market sales value” shall be 
determined on the basis of, and shall be equal in amount to, the value 
which would obtain in an arm’s length transaction between an 
informed and willing buyer-user (other than a lessee currently in 
possession or a used equipment dealer) and an informed and willing 
seller under no compulsion to sell.  
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[Source:  Data Request No. 171, Case No. ER-2001-672; Greenwood 
Unit 3 Lease, page 34, Section 20.3, dated May 1, 1977] 
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Although the “Right of First Refusal” language only appears in the Unit 3 lease, Units 1, 2 

and 4 were also acquired by Aquila from the original Lessor. 
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Q. What is the total of the lease payments MPS made during the 25-year lease for 

Greenwood units 1 and 2? 
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A. MPS, during the period from June 1, 1975, through May 2000 incurred a total 

of $27.6 million in lease payments for the entire 25-year term of the lease.  If the units had 

been placed in rate base, the amount of depreciation expense booked for these units would 

have been $10.4 million over this same time period.  The total lease payments under the 

expired lease for Units 1 and 2 represents an amount that is 165%  more than the depreciation 

expense that would have been incurred had the units been included in rate base.  In addition, 

if the units had originally been put in rate base by Aquila, then Missouri Public Service 

Company, instead of leased, the accumulated depreciation reserve would have been $10.4 

million at the end of the lease (25 years); thus, there would have only been approximately 

$1.0 million amount of net plant attributable to Greenwood units 1 and 2 that would be 

included in MPS’ rate base when the original lease ended in June 2000  As a consequence of 

Aquila’s decision  to lease rather than own the Greenwood Units 1 and 2, Missouri customers 

are, in effect, paying for both units again.  The reacquisition cost of these units is 

$6.2 million more than the $11.5 million original cost Aquila incurred to construct the two 

units in 1975.  Thus, the decision by Aquila in the 1970s to lease rather than own the 

Greenwood Units will, ultimately. be very costly from the perspective of MPS’s retail 

electric customers.  A similar analysis and conclusion can be drawn for Greenwood units 3 

and 4.  [See Schedule 9 for Analysis of Greenwood 1 and 2] 
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Q. Has the Staff performed an analysis of the impacts of “rate basing” 

Greenwood Units 1 and 2? 
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A. Yes.  Attached as Schedule 9 is such an analysis.  This analysis shows that 

“rate basing” the Greenwood Units 1 and 2 at the original cost value of $11.5 million would 

have been far less costly to Missouri retail customers over the estimated useful life of 40 

years for these two units.  This analysis assumes the life of the units will be at least 40 years 

(the original lease of 25 years plus the anticipated life of the new lease of up to 15 years).  A 

comparison of the total lease payments with the combined depreciation expense and return 

components of rate basing the two units, yields the result of almost a doubling of the costs 

that consumers would have to pay for the capacity of these units.  The total of the lease 

payments appearing on Schedule 2 is $60.5 million while the rate basing costs would have 

been $32.3 million, a difference of $28.2 million.  The cost to the ratepayers of leasing these 

units is divided between the old non-affiliated lease and the new affiliated lease in effect at 

the time of Case No. ER-2001-672. 

 “Old” Lease Payment    $27.6 million 

 “New” Lease Payment   $32.9 million 16 

  Total Lease Payments   $60.5 million 17 
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What is interesting is that the “new” lease payments for 15 years were $5.3 million greater 

than what the “old” lease payments were for 25 years.  Of course, the “new” lease for 

25-year-old power plants was “negotiated” between Aquila affiliates. 

Q. Will MPS customers pay the “new” lease costs? 
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A. No.  As previously explained, Aquila has now decided to place in rate base all 

of the Greenwood units.  Staff is raising the issue of the “new” lease payments because those 
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payments reflected Aquila’s position on Greenwood rate recovery in Case No. ER-2001-672, 

and because it illustrates Aquila’s desire to implement market-based pricing of power at 

every opportunity, to the detriment of its retail electric customers. 
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Q. Why is leasing the units so much more expensive than “rate basing” them? 

A. The rate basing option assumes that the original cost of plant investment is 

eventually fully recovered from customers.  While depreciation expense continues 

throughout the useful life of the plant, the capital costs (or return on investment) declines.  

On the other hand, the lease payments MPS would have been required to make under the 

terms of the newly “negotiated” lease, while fluctuating somewhat, are at a high level in 

relation to fully depreciated units under the rate basing scenario. 

Q. What would have been the difference in rate basing Units 1 and 2 instead of 

making the lease payments over a 25-year lease period? 
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A. It is difficult to make an exact and precise analysis, using capital structures 

and rates of return authorized by the Commission during the period of the lease and 

comparing that to the lease payments, Staff believes the lease option would, ultimately, be 

considerably more costly to Aquila’s retail electric customers than the rate basing 

(ownership) option because during the 25-year period, there would have been a continued 

decline of rate base due to the increase to accumulated depreciation reserve which is used as 

an offset to the original cost plant investment.  In addition, Missouri retail electric customers 

would have received the benefit of any resulting deferred taxes relating to the Greenwood 

Units, which are used as an offset to rate base in the ratemaking process.  The deferred tax 

amounts were not available to include in the analysis appearing on Schedule 9, including 

deferred taxes would have resulted in further savings under the rate basing ownership option.  
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While Aquila would still be entitled to a return of this plant investment, the revenue 

requirements associated with rate basing the Greenwood units would continually decline 

because the recovery of depreciation by the customers would have resulted in increasing 

accumulated depreciation reserve and in addition, would have also reduced the capital costs 

using the deferred tax benefits. 
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Q. Does the Staff have any proposal to effectively undo the effects of the 

Greenwood units being leased then reacquired instead of being included in rate base when 

built? 

A. No.  It is not possible to go back in time and restate for rate purposes what the 

cost would have been of owning versus leasing the Greenwood Units.  However, it is 

important for the Commission to realize the full imports of the prior leases and the potential 

to repeat that scenario now and in the future.  What Aquila  proposed in the last case was to 

continue to lease the units from an affiliated company to meet MPS capacity needs.  These 

units were reacquired at an amount greater than the original cost of those facilities when they 

were first constructed in the 1970’s.  The Company in essence, has begun paying for the units 

a second time.  Since the units have been put in rate base at the re-acquired costs in this case, 

the customers will be required to pay for this plant investment again over and above the 

amount had they been placed in rate base from the start of their service lives.  

COMMISSION’S APPROVAL OF THE PURCHASED POWER AGREEMENT 19 
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Q. Did the Commission approve the purchase power agreement for the Aries Unit? 
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A. Yes.  In Case No. EM-99-369, the Company filed an application with the 

Commission seeking approval of the purchased power agreement and the EWG status so that it 

could file with the Federal Energy Regulatory Commission (FERC).  This application was filed 
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on March 1, 1999, and the Company requested that the Commission consider it on an expedited 

basis. 
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Q. Did the Staff make a recommendation in Case No. EM-99-369 regarding the 

application on the EWG status and the purchase power agreement? 

A. Yes.  On April 5, 1999, four weeks after the original application was filed with 

the Commission, two memorandums were filed with the Commission relating to this case. 

Q. Did Staff do an extensive and detailed analysis of this Application? 

A. No.  Staff did not have sufficient time to provide the Commission the detailed 

analysis that would have been required to fully evaluate this application.  

Q. Did the Company have to have expedited treatment regarding this application? 

A. No.  While the Company sought expedited treatment in its application, there has 

been evidence discovered by Staff that Aquila’s anticipated timeline for the approval process at 

FERC and the Missouri Commission was a six-month timeframe.  In a presentation made to 

UtiliCorp upper management on January 5, 1999, the presenter indicated that the application 

would be filed in early spring with an expected approval by the Missouri Commission in August 

1999.  That presentation indicated there would be a six-month review process provided to the 

Commission before Aquila sought FERC approval. 

Q. Was the Staff aware of the information relating to the January 5, 1999, 

presentation made to the senior management of Aquila (UtiliCorp) when it filed its 

recommendations in Case No. EM-99-369? 

A. No. 
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Q. If Staff was aware that Aquila had planned for the Commission to have six 

months to review this application, would that have made a difference in the review the Staff 

would have conducted in considering the request for EWG status? 
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A. Yes.  Staff only had approximately four weeks before it had to submit its 

recommendation to the Commission regarding Aquila’s application, which Aquila submitted 

March 1, 1999.  The scope of Staff’s review and its ability to do discovery was virtually 

nonexistent.  The timing of the case which was imposed upon by Aquila (UtiliCorp), greatly 

hampered Staff’s ability to form a detailed and thorough analysis relating to the application.  It 

is clear that Aquila did not need the expedited treatment that it requested from the Commission 

in order to get approval from FERC for EWG status relating to the Aries project. 

Q. How had the Staff planned on performing its review Aquila’s application 

relating to the EWG status? 
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A. Staff had intended on performing a review for this application similar to the one 

it performed in a previous application Aquila (UtiliCorp) made to the Commission in Case No. 

EM-97-395.  In that case, Aquila requested to transfer into a separate generating subsidiary, all 

of the regulated generating assets it held at that time.  The regulated assets included Sibley 

Generating Station, which totaled 523 megawatts, the Gas Turbine Generating Plant near 

Pleasant Hill, Missouri, known as Ralph Green, having a rating of 94 megawatts, a Gas Turbine 

known as KCI having a rating of 40 megawatts, UtiliCorp’s 8% interest in Jeffrey Energy 

Center, totaling 175 megawatts, four oil and gas-fired turbine generating units known as 

Greenwood, totaling 287 megawatts and a lease for the Nevada Generating Unit with 22 

megawatts.  At that time, UtiliCorp also had separate purchased power agreements with Union 
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Electric, Associated Electric Cooperative and a seasonal capacity agreement with KCPL which 

was to go into effect April 1, 1997 and terminate September 30, 1999.   
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Paragraph 9 of the application in Case No. EM-97-395, states: 

UtiliCorp proposes to create a subsidiary corporation, as yet unnamed 
but designated presently as UtiliCorp GenCo (“UGC”) for purposes of 
this Application.  Upon incorporation of UGC in the State of 
Delaware, UGC proposes to apply to the Federal Energy Regulatory 
Commission (“FERC”) for a determination that it is an exempt 
wholesale generator (“EWG”), as that term is defined in §32 of 
PUHCA, for the purpose of engaging in the business of owning and/or 
operating eligible electric generation facilities and selling electric 
energy at wholesale to other parties, including UtiliCorp.  Pursuant to 
an Agreement of transfer, and such other documents of conveyance as 
may be required, UtiliCorp will transfer, convey and assign all of its 
right, title and interest in and to the Generating Assets including 
associated operating permits and authorities, leasehold interest and 
purchase power contracts, to UGC and UGC will therefore own and 
operate said facilities and assume all rights and obligations under the 
relevant contracts. …  

10.  UtiliCorp will enter into a long-term Electric Service Agreement 
with UGC to purchase from UGC electric energy at wholesale under 
terms and conditions that will ensure a steady, affordable, and reliable 
source of electric power for distribution by MPS to its electric utility 
customers… 

Q. What was Aquila (UtiliCorp) requesting from the Commission at the time of its 

filing in Case No. EM-97-395? 

A. The March 21, 1997, filing by Aquila made essentially the same request for all 

of Aquila’s then existing generating assets held by its regulated MPS operations that Aquila 

made for the purchased power agreement for power from the Aries Project in Case No. EM-99-

369 that Aquila filed on March 1, 1999.  Paragraph 12 of the March 21, 1997 application 

relating to the existing generating assets stated: 
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Pursuant to paragraph 32(c) and (k)(2) of PUHCA, a state commission 
having jurisdiction over the retail electric rates of UtiliCorp, such as 
the Commission, must make specific fact determinations (a) before the 
FERC will consider the described facilities to be “eligible facilities” 
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under the Act, and (b) in advance of UtiliCorp entering into the 
proposed Electric Service Agreement.  Specifically, the Commission 
must find that it has sufficient regulatory authority, resources and 
access to the books and records of UtiliCorp and any relevant affiliate 
or subsidiary such that it may determine that the proposed transaction 
(including the transfer of the Generating Assets and the execution of 
the Electric Service Agreement) (1) will benefit consumers, (2) do not 
violate any applicable state law, (3) would not provide UGC any unfair 
competitive advantage by virtue of its affiliation with UtiliCorp and 
(4) are in the public interest.  In addition, provisions of §393.190.1, 
RSMo require that the Commission make a determination that the 
proposed asset transfer is not detrimental to the public interest. 
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Q. Did the Staff have more time to review the EWG application relating to the 

existing generating assets made in the March 21, 1997, filing by Aquila (UtiliCorp) than it did in 

Case No. EM-99-369? 

A. Yes.  UtiliCorp made the filing in Case No. EM-97-395 March 21, 1997.  This 

filing was made at the same time that the Company filed a rate case that was designated as Case 

No. ER-97-394.  The Staff had been reviewing the Company’s rates as part of a merger 

application between UtiliCorp and KCPL that later was rejected by the shareholders of KCPL.  

Staff had filed a complaint case as a result of its earnings investigation designated as Case Nos. 

EC-97-362 and EO-97-144.  In response to that complaint case, the Company filed its rate case 

on March 21, 1997, along with the Case No. EM-97-395, which requested the transfer of the 

electric generating assets to UGC and to create the EWG. 

Q. Did Staff support the transfer of Aquila’s (UtiliCorp’s) electric generating assets 

to the EWG subsidiary in Case No. EM-97-395? 
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A. No.  In November 1997, the Staff filed extensive rebuttal testimony in 

opposition to Aquila’s (UtiliCorp’s) proposal to create the EWG subsidiary and transfer its 

existing generating assets out of the regulated operations of MPS.  Staff had between the 

March 21, 1997 filing of the application by the Company and the November rebuttal filing, to 
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assess and evaluate the merits of the Company’s proposal.  Staff did extensive discovery and 

conducted interviews in conjunction with the ongoing review of the Company’s general electric 

rate increase application in order to make its findings as part of its rebuttal response to the 

Company’s application.   
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Q. Did the Commission grant the Company’s March 21, 1997, application to 

transfer the electric generating assets to UGC? 

A. No.  The Company, subsequent to Staff’s rebuttal testimony in opposition to the 

Company’s application, decided to withdraw the application and the existing generating assets 

remained with its regulated MPS operations. 

Q. What is the significance of the timing of the application filed in Case No. 

EM-97-395? 

A. Staff was given significantly more time to do its review of that application than it 

was with respect to the purchase power agreement relating to the Aries project.  That application 

was filed in Case No. EM-99-369 on March 1, 1999.  At paragraph 17 of the March 1, 1999, 

application, Aquila (UtiliCorp) stated: 

It is imperative that MEPPH commence by the end of July 1999 with 
the construction of the involved combustion turbine generation plant 
which will be located near Pleasant Hill, Missouri.  The inability to 
obtain the necessary State and Federal regulatory approvals quickly 
may significantly impede UtiliCorp’s ability to have in place the 
necessary capacity by the year 2001.  Accordingly, UtiliCorp 
respectfully requests that the Commission issue an order approving 
this Application by May 1, 1999. 

[Application in Case No. EM-99-369, page 6] 
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Q. Did the Commission grant the Company expedited treatment for this 

application? 
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A. Yes.  Based on the request by the Company for expedited treatment for the case, 

the Commission issued an Order on March 5, 1999, directing the Staff “to file its 

recommendations regarding approval or rejection of UtiliCorp’s Application no later than 

April 5, 1999.” 
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Q. Did UtiliCorp specifically request ratemaking treatment with respect to the 

March 1, 1999 application in Case No. EM-99-369? 

A. No.  At paragraph 15 of the application, the Company stated “UtiliCorp 

understands that an order containing the findings required by the PUHCA with respect to the 

PSA shall in no way be binding on the Commission or any party to a future rate case to contest 

the ratemaking treatment to be afford PSA.” 

Q. With respect to the March 1, 1999, application in Case No. EM-99-369, did the 

Company create the apparent need for expedited treatment? 
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A. Yes.  Aquila, in its rebuttal filed in this current proceeding, indicates that the 

Commission approved the EWG status and approved the purchase sales agreement, and clearly 

understood that the Commission was not granting any ratemaking treatment relating to the Aries 

purchase power agreement.  In essence the Company, through its application and its request for 

expedited treatment, created the urgency for Commission approval that did not allow the same 

type of review of the EWG status relating to the existing generation that was filed for in its 

March 21, 1997, application in Case No. EM-97-395.  The Company, by virtue of its request for 

expedited treatment, has to assume full responsibility for creating the situation that it finds itself 

in today.  It is Staff’s belief that the Company made a deliberate and calculated attempt to 

shorten the Commission’s review of the March 1, 1999, Application relating to the Aries 

purchase power agreement in Case No. EM-99-369, the consequences of which must be 
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assumed by the Company in that no ratemaking treatment was granted for this purchase power 

agreement, as none was being sought in the March 1, 1999 application by Aquila (UtiliCorp). 
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Q. At page 4, line 19, of Company witness Keith G. Stamm’s rebuttal, he addresses 

his concern about the Staff’s role as a consumer advocate.  Does Staff have a concern about the 

Company’s interpretation of Staff’s role? 

A. Yes.  Mr. Stamm states at page 4, that: 

My own view is that over the past several years the Staff has come to 
assume a role of consumer advocacy instead of the role of attempting 
to balance the interests of consumers and investors.  While the reasons 
for the increases I mentioned are well-known and unavoidable, Staff’s 
objective seems to be aimed at retaining existing rate levels to the 
extent possible by offsetting these known increases through aggressive 
and what I believe to be unjust and unreasonable stances on nearly 
every other major issue.  While political expediency may suggest 
maintaining rates at existing levels, the impact is to place the burden of 
increasing costs directly on the backs of shareholders.  In the long run, 
this approach will harm our customers.   
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It is noteworthy that Aquila, as a corporation has experienced significant failures from 

its non-regulated operations directly related to the decision of Aquila management which has 

increased “costs directly on the backs of shareholders.”  In 2002 alone, Aquila incurred in 

excess of over $2 billion of corporate losses, all attributed to Aquila’s managements decisions to 

engage in aggressive and what ultimately became “unjust and unreasonable stances” with 

respect to nonregulated endeavors that ultimately failed the Company and caused great hardship 

to its shareholders.  In 2002, the Company announced the reduction of, and then, the ultimate 

suspension of dividends to its shareholders, strictly related to the failures of its non-regulated 

operations.  Its investment in Quanta, alone cost the Company a write-off of almost $750 

million in 2002.  Its trading operations collapsed and as noted in my direct testimony, the 

Company was obligated to pay substantial amounts relating to tolling agreements for three 

power plants, including the Aries project, that totaled over the life of the agreements, in excess 
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of $2.1 billion.  It has been the Company’s aggressive and, at times, seemingly reckless 

decision-making that has gotten the Company in its present financial condition.   
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I don’t believe that the Company’s financials woes, collapse in the stock market and the 

financial markets assessment of Aquila’s credit worthiness to that of non-investment grade 

financial ratings has anything to do with Aquila’s Missouri operations in general, or specifically 

to regulatory decisions made by the Commission or recommendations made to the Commission 

by its Staff.  Aquila has only to look inward to find the source of its current financial woes.  

Q. Has Staff attempted to balance the interests of the Company and the consumers? 
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A. Yes.  Unfortunately, for Aquila, the Company’s former attention was solely in 

the direction of non-regulated operations.  This was at the expense of the regulated MPS and 

L&P operations.  At no time, in the review of documents and discussions with the Company, 

was it apparent that the interests of regulated operations of MPS and L&P were being looked 

after by Aquila (UtiliCorp) management or those in charge of running the regulated operations.  

In all instances relating to the Aries project and relating to the securing capacity during the years 

1998 and 1999, is it clear that the Company was focusing its attention solely to the interests of 

nonregulated operations of the corporation.  There is no evidence that anyone from Aquila (then 

UtiliCorp) was looking out for the long-term best interest of the regulated MPS operations of the 

Company or its Missouri retail electric customers.  Even Mr. DeBacker and Mr. Holzwarth, 

who were solely responsible for securing the proper generation and capacity needs of the 

Company’s regulated operations, focused their attention exclusively on the interests of the non-

regulated operations, although their proposal was to build non-regulated generation as part of 

the regulated entity of MPS as an EWG.  No one, other than the Staff, has focused primary 

attention on the interests of the regulated operations of the Company.  Staff, while it is interested 
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in maintaining the proper capacity mix for its customers and to ensure that the future generation 

needs of the Missouri operations is being met, has also attempted to ensure that the interests 

MPS and L&P regulated operations has been appropriately and properly considered in 

generation resource planning decisions.  
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All the Company’s focus and attention was put into the non-regulated operations, first in 

establishing, creating and developing the nonregulated operations of Aquila (UtiliCorp) and 

now in the disposition of assets relating to the nonregulated operations.  It appears that the 

regulated operations of MPS and L&P have been considered only as an afterthought and it is 

only after the failures of the non-regulated operations that the Company now has conceded that 

it is time to focus its full attention back to its core related utility operations.  In Staff’s view, the 

Commission should be very concerned about the focus of Aquila’s upper management with 

respect to how it has pursued meeting the generating capacity needs of its Missouri regulated 

operations, MPS and L&P. 

Q. How has the Company’s inattention to the Missouri-regulated operations of the 

Company impacted those operations and its customers? 
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A. In every instance, the Staff knows about with regard to other Missouri electric 

operations, the companies have pursued meeting their customers’ capacity needs through 

building and owning generating assets.  Aquila alone made the decision to pursue purchase 

power agreements with market-based rates.  The decision by Aquila’s management to embark 

on a non-regulated path to meet its capacity needs has put the regulated operations “behind the 

curve” in the sense of ownership of power production facilities.  Empire as a company, and 

Empire’s customers, have enjoyed the benefits of the State Line Combined Cycle since it went 
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into production of electricity in June 2001.  Empire and its customers will have the benefit of 

that unit for many years to come. 
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Q. Are there advantages to ownership of generating facilities by regulated utilities? 

A. The control of generating facilities by utilities is considered very important.  

Companies believe they can better manage costs for maintenance and reliability of units if they 

own them.  In essence, by controlling the generating unit, the Company is much more in charge 

of their own destiny.  In an interview with Staff on November 14, 2003, Mr. Terry Hedrick 

indicated that he believed there were “significant advantages in both owning and operating the 

generation equipment in developing maintenance expertise.  If you control / own the equipment, 

he believes that there are advantages in the areas of costs, manpower and staffing and dispatch 

flexibility.”  (Data Request No. 616—Highly Confidential Schedule8-5)  

Q. Are there advantages to customers for regulated utilities owning generating 

assets?   

A. Yes.  Generally, the costs (revenue requirements) are higher in the early years of 

ownership.  The capital costs of the plant investment require a return (return on investment) and 

the utility is entitled to a recovery of the investment (return of investment).  As the plant 

investment is recovered through depreciation—the return of investment--, the rate base return 

required—return on the investment—decreases.  At some point in the future, especially if the 

plant lives are longer than expected, such as in the case of Aquila’s Sibley generating units, the 

customers will have the benefit of the plant while the rate base investment is very low.  The 

return on investment declines which causes the revenue requirements to decline dramatically. 
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Aquila, by deciding not to build regulated generation in the 1990’s, has put the 

company’s customers at risk because there is a substantial amount of capacity that it will have to 
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replace—at least 500 megawatts—once the Aries purchased power agreement expires in May 

2005.  Aquila made no commitment to build regulated generation for 20 years, unlike every 

other major electric utility that operates in this state, and now faces the challenge of replacing 

the Aries capacity in large block of power, at least 500 megawatts.   
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Empire, KCPL and Union Electric all faced the same uncertain future as Aquila 

(UtiliCorp).  These entities had the very same concerns about stranded investment costs; about 

deregulation issues; about impacts of retail competition and loss of customers from customer 

choice issues.  Yet, despite all these uncertainties, Empire, KCPL and Union Electric chose to 

follow a different path then the one Aquila chose.  There is no question the success of those 

companies decisions far outpace the success, or lack of it, that Aquila finds itself in today.  One 

only has to compare the financial results, investment grade of the credit ratings, stock price and 

dividends paid to its shareholders to see the difference that the choices made by the non-Aquila  

group in relation to the choices made by Aquila.   

COST OF REMOVAL/SALVAGE 14 
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Q. Company witness H. Davis Rooney in his rebuttal testimony, page 2, line 18, 

states that “both the Missouri Code of State Regulations and the Code of Federal Regulations 

require rate base accounting treatment for net salvage.”  What is the Company referring to 

with to Mr. Rooney’s rebuttal testimony? 
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A. What Mr. Rooney is referring to when he sites the Code of Federal 

Regulations is the Federal Energy Regulatory Commission (FERC) Uniform System of 

Accounts (USOA).  The USOA is an accounting system prescribed by FERC and adopted by 

this Commission to identify the regulated utility industry’s cost, revenues and expenses 

relating to the provision of utility services. 
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 Q. Mr. Rooney identifies at page 5, line 4 that the Missouri Code of State 

Regulations “requires that the FERC USOA be followed except as modified.”  Does the 

Commission require the regulated utilities under its jurisdiction use the USOA? 
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A. Yes.  The Commission rules require that the companies books and records 

utilize the FERC USOA to segregate all of its costs, revenues and expenses relating to the 

provision of utility service.  4 CSR 240-20.030 Uniform System of Accounts—Electrical 

Corporations under section 1 states: 

Beginning January 1, 1994, every electrical corporation subject to the 
commission’s jurisdiction shall keep all accounts in conformity with 
the Uniform System of Accounts Prescribed for Public Utilities and 
Licensees subject to the provisions of the Federal Power Act, as 
prescribed by the Federal Energy Regulatory Commission (FERC) and 
published at 18 CFR Part 101 (1992) and 1 FERC Stat. & Regs. 
Paragraph 15,001 and following (1992), except as otherwise provided 
in this rule.  This uniform system of accounts provides instruction for 
recording financial information about electric utilities.  It contains 
definitions, general instructions, electric plant instructions, operating 
expenses instructions, and accounts that comprise the balance sheet, 
electric plant, income, operating revenues, and operation and 
maintenance expenses. 

Q. Does the Commission require that the USOA be used for ratemaking 

purposes? 

A. No.  While companies under the jurisdiction of the Commission are required 

to use USOA for financial and recordkeeping purposes, the Commission has recognized there 

are exceptions to using USOA for the ratemaking process.  In the Commission’s rule 4 CSR 

240-20.030(4), states: 
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In prescribing this system of accounts, the commission does not 
commit itself to the approval or acceptance of any item set out in any 
account for the purpose of fixing rates or in determining other matters 
before the commission.  This rule shall not be construed as waiving 
any recordkeeping requirement in effect prior to 1994.  
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This section of the Commission’s rules indicates that the Commission is not bound by 

the USOA to establish rates.   
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Q. At page 7, line 13 of Mr. Rooney’s rebuttal testimony he identifies how  he 

believes cost of removal and salvage were treated in several rate cases the Company filed 

with the Commission.  Did Mr. Rooney list all the recent rate cases the Company filed with 

the Commission?   

A. No.  Mr. Rooney left out the most recent, and perhaps the most important rate 

case relating to this issue.  The Company filed a general rate case on June 8, 2001 that was 

designed as Case No. ER-2001-672.  While that case resulted in a Stipulation and Agreement 

of the whole case, the treatment of depreciation rates was specifically identified.  

Q. How is Aquila currently treating cost of removal and salvage in its books and 

records? 

A. The Company is currently expensing cost of removal / salvage on its books.  

The Company was authorized to expense these amounts by the Commission in the last rate 

case, Case No. ER-2001-672.  In response to Data Request No. 276, where cost of removal 

and salvage amounts were requested for several years, Aquila stated in note to the 2002 year 

that “for MPS electric and common plant only, beginning with the year 2002 cost of removal 

and salvage proceeds are charged to expense.  This is in accordance with the stipulation and 

agreement in Missouri Rate Case ER-2001-672.” 

Q. Since Aquila’s last case resulted in a settlement, was there any agreement for 

ratemaking treatment of cost of removal and salvage? 
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A. Yes.  Specifically, the Company agreed to the expensing of cost of removal / 

salvage on its books and records.  The Stipulation and Agreement in Case No. ER-2001-672, 
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contained a section “Resolutions of Issues, that had a subsection “Depreciation” of the 

Stipulation and Agreement, the following appears: 
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A.  The Parties agree that the Commission’s order approving this 
Stipulation and Agreement should order UtiliCorp to implement, and 
UtiliCorp agrees to implement, for its MPS division, the depreciation 
rates contained in the document attached to this Stipulation and 
Agreement as Exhibit B, effective on the same date as the tariff sheets 
implementing the rate reduction.  These agreed-to depreciation rates 
are the same depreciation rates that the Staff filed in its direct case in 
these proceedings.  These depreciation rates, which apply to 
UtiliCorp’s MPS electric operations, are based on average service lives 
(“Asks”), and shall only recover the original cost of plant.   
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B.  For matters within the jurisdiction of the Commission, UtiliCorp 
shall treat net salvage costs for its MPS electric operations, allocated to 
Missouri, as an expense for ratemaking purposes.   

C.  UtiliCorp shall book for its MPS electric operations, now and in 
the future, current levels of net salvage costs as an expense, and not 
against accrued depreciation reserve.  The Parties agree that in the next 
general rate increase case or complaint case in which MPS’s retail 
electric rates are under review, the Parties shall be free to contest how 
future net salvage costs should be booked.   

D.  On or before August 1, 2002, UtiliCorp will file with the 
Commission its next depreciation study for its MPS electric 
operations, provided to the Staff its workpapers for that study, and 
supply the underlying data for that study to the Staff in Gannett 
Fleming format.   

[Source: page 5 of Stipulation and Agreement in Case No. ER-2001-672] 

The Company agreed to use Staff’s depreciation rates that excluded a component for 

cost of removal and salvage for financial purposes because it specifically benefited in doing 

so. 

Q. Is there language that is usually included in stipulations and agreements that 

reserve ratemaking principles? 
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A. Yes.  Typically there is language in Stipulation And Agreements that protects 

the parties’ positions for future rate cases.  In Case No. ER-2001-672, in the General 
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Provisions section of the Stipulation and Agreement under subsection, “Reservations” the 

following appears: 
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A.  The terms of this Stipulation and Agreement have resulted from 
extensive negotiations among the Parties and are interdependent.  By 
entering into this Stipulation and Agreement, none of the Parties shall 
be deemed to have approved or acquiesced in any ratemaking or 
procedural principle, or any method of cost determination or cost 
allocation, and none of the Parties shall be prejudiced or bound in any 
manner by the terms of this Stipulation and Agreement in this or any 
other proceeding, except as expressly specified herein.  Unless, the 
Commission approves of this Stipulation and Agreement in its entirety, 
without condition or modification, this Stipulation and Agreement 
shall be null and void, and none of the Parties shall be bound by any of 
the terms hereof. 

B.  The Parties agree that this Stipulation and Agreement and any and 
all discussion related hereto shall be privileged and shall not be subject 
to discovery, admissible in evidence, or in any way used, described or 
discussed in any proceeding, except as expressly specified herein. 

[Source:  page 8 of the February 5, 2002, Unanimous Stipulation and Agreement; 

emphasis added] 

This is typical language for settlements, in that there is no ratemaking precedent 

relating to the issues unless they are specifically noted.  In Case No. ER-2001-672, the 

Company agreed to use Staff’s depreciation rates that excluded the cost of removal and 

salvage component from the rate and agreed not to use the accrual method.  This was so 

noted in the Stipulation and Agreement. 

Q. Did Aquila agree to the terms of the Stipulation and Agreement? 
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A. Yes.  The Company signed the agreement along with the other Parties and it 

was filed on February 5, 2002 with the Commission.  The Commission approved the 

Stipulation and Agreement on February 21, 2002.  In the Ordered section of the Report and 

Order under item 2, the Commission stated “that UtiliCorp United, Inc., is ordered to comply 

with the terms of the Unanimous Stipulation and Agreement.” 
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Q. What benefit did the Company receive in agreeing to use the Staff’s 

depreciation rates in the last case? 
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A. By using Staff’s depreciation rates, which excluded the cost of removal and 

salvage component, the Company was able to use lower depreciation rates, thereby resulting 

in a reduced level of depreciation expense.  This had the effect of showing an increase to the 

Company’s earnings, which was a direct benefit to Aquila.  It was the desire of Aquila 

management to show an increase in earnings. 

While the amount in the last case was settled as a global settlement with identification 

of the dollar value for specific issues, the depreciation rates excluding cost of removal and 

salvage, were specifically identified. 

Q. How does using Staff’s depreciation rates improve the Company’s earnings? 

A. Because the depreciation rates developed in the last case did not include a 

component for cost of removal and salvage, the depreciation rates were lower which resulted 

in a smaller depreciation expense that the Company charged to its earnings.  The Company’s 

net income was greater using Staff’s depreciation rates than they would have been if they 

would have used the previous prescribed rates that included the cost of removal and salvage 

components. 

Q. Was the Company in violation of the Federal Code of Regulations and the 

Commission’s rules by using Staff’s depreciation rates in the last case? 
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A. Staff does not believe so.  However, if the Company stands by Mr. Rooney’s 

assertions that he has made in his rebuttal testimony whereby he alludes that not including 

cost of removal and salvage as part of the depreciation rates is in violation of the 

Commission’s rules, then the Company must believe that it violated the rules in the last case 
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when it agreed to use depreciation rates that excluded cost of removal and salvage and not 

recording the amounts in the accumulated depreciation reserve. 
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Q. Did Aquila violate the Commission’s rule on cost of removal and the Code of 

Federal Regulations relating to the USOA in the Company’s last case? 

A. From Staff’s perspective, no.  However, the Company appears to be 

supporting such a notion in Mr. Rooney’s rebuttal testimony.  At page 5 he states the 

following with regard to the treatment of cost of removal and salvage:  

• the Missouri Code of State Regulations requires the FERC USOA be followed  

• the Missouri Code of State Regulations provides that upon retirement “each 

electrical corporation subject to the commission’s jurisdiction shall…charge 

original cost less net salvage to account 108 

• account 108 is accumulated depreciation – a component rate base 

• both FERC and the Missouri Code of State Regulations direct that net salvage 

be recorded in accumulated depreciation account 108 

Mr. Rooney seems to be inferring that since the Company expensed cost of removal / salvage 

during the last two years, it has violated the Commission’s rules relating to the use of the 

accumulated depreciation reserve.  Staff witness Schad addresses this point in her surrebuttal 

testimony.   
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Staff believes Aquila has complied with the Commission’s Order with regard to Case 

No. ER-2001-672 and the Commission’s rules.  As noted earlier, the Commission is not 

bound by the reporting requirements of FERC USOA for ratemaking purposes.  The use of 

actual expenditures for cost of removal / salvage instead of the estimates that is part of the 

accrual process is not a violation the Code of Federal Regulations or the Commission rules.   
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Q.  Has Aquila always followed the USOA guidelines? 1 
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A. No.  When the Company filed its 1990 general rate case, Case No. ER-90-

101, it proposed, and the Commission ultimately approved, a method to recover construction 

type costs for the Sibley generating facility’s life extension program.  The Company also 

requested this same deferral treatment for that generating unit’s western coal conversion 

project in Case No. ER-93-37.  The Company requested two Accounting Authority Orders 

(AAO) to defer costs that would ordinarily be expensed or lost when construction was 

completed on these two projects under the USOA.  While the Commission authorized the use 

and rate recovery of the Sibley AAOs, the Company benefited directly from the deviation 

from FERC’s USOA.   

Q. How did the Company benefit from the AAOs? 

A. The USOA is very explicit on how construction expenditures are recorded and 

when the charges are to stop.  Because the Sibley upgrades were significant capital 

expenditures, the Company timed the effective dates of its two rate cases to match the in-

service dates of the construction projects.  Since the timing was not exact, there was a gap 

between when the construction was complete and when rates went into effect.  The AAO 

deferrals captured certain costs during the period from the end of construction to the dates 

new rates went into effect. 

Q. How would the USOA handle this situation? 
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A. The USOA does not provide for this circumstance.  The USOA provides for 

the accounting treatment of construction expenditures.  When construction is completed on a 

project, the costs that have been identified in FERC Account 107-Construction Work In 

Progress, are transferred to Account 101-Plant In Service.  While the capital expenditures are 
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included in CWIP, the utility is permitted to calculate an “allowance for funds used during 

construction” (AFDC) that is a deferred return or carrying charge for the invested 

construction expenditures.  The AFDC amount is included in the final cost of the 

construction and is transferred to plant in service at the time of completion. 
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When the CWIP balance is transferred to plant in service, depreciation starts in the 

month of transfer so that depreciation expense is charged to earnings through the income 

statement. 

Q. How were these costs treated in the AAO? 

A. The Company was permitted to capture the AFDC and depreciation expense 

as deferred costs that were ultimately included in rates for recovery.  In addition to these two 

cost items, the Company was also permitted to include in its deferral amount property taxes 

associated with the plant investment for the period of time between the completion of the 

plant and when rates went into effect.  Staff has referred to this process as continuation of 

construction accounting. 

Q. How did the Company recover the deferred costs? 

A. The AAOs were included in rates to be recovered over a 20-year period of 

time with the unamortized balance to be included in rate base.   

Q. Has Staff included the Sibley Life Extension Program and Western Coal 

Conversion AAOs in this case? 

A. Yes.  Staff witness Trisha Miller addresses the rate treatment for the AAOs 

relating to the Sibley construction projects.  She further discusses the accounting treatment 

known as “construction accounting.”   
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Q. Is the construction accounting consistent with the USOA? 
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A. No.  The Commission afforded the Company special rate treatment because of 

the circumstances surrounding the two Sibley construction projects.  The Commission 

permitted the deferral of these costs and the rate treatment associated with them through its 

state Commission ratemaking process.  While the USOA has accounts that are used to 

identify the deferral process the USOA does not provide for the continuation of construction 

accounting as it was approved by the Commission for the Sibley rebuild projects. 
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Q. Did the Company benefit from the Commission’s treatment of the two Sibley 

AAOs? 

A. Yes.  Under normal accounting practice as prescribed by the USOA, the 

Company would not be permitted to defer the costs and receive ratemaking treatment for 

costs during the period of time from when the construction was finished and the rate recovery 

started.  Typically, the timing between rate recovery and the completion of construction 

projects are part of the regulatory lag process.  On major construction projects such as power 

plants, the utility will time its rate case so that there is the shortest time between when the 

plant addition is completed and rate recovery starts.  Aquila benefited directly from the 

Commission’s ability to deviate from the USOA. 

Q. Are the amounts the Company is proposing for cost and removal and salvage 

actual  “known” amounts? 
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A. No.  While Staff bases its cost of removal and salvage on actual incurred 

amounts, Aquila’s method is nothing more than estimate.  The of cost of removal and salvage 

amounts do not have to be “estimated” when actual costs are available. 
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Q. Mr. Rooney has identified in his rebuttal testimony that the use of the five-

year average results in an under-recovery of actual expenditures for cost of removal.  Please 

comment. 
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A. It is noteworthy that Mr. Rooney’s analysis using several different scenarios, 

some of which are not at all realistic, results in a variety of purported unrecovered cost of 

removal amounts.  Mr. Rooney identifies at pages 12 and 13 of his rebuttal testimony that the 

range of the “unrecovered” amounts for cost of removal is between $3.8 million and $5 

million over 15 years.  While it is not the Staff’s intent to propose amounts that result in the 

unrecovery of reasonable and prudent expenditures of the Company, the $3.8 million under 

recovery amount for cost of removal as alleged by Mr. Rooney is significantly different when 

compared to the approximately $13 million annual amount of over-collection by the 

Company for cost of removal.  This over-collection for cost of removal is identified in Staff 

witness Rosella L. Schad’s direct testimony (page 14, line 9) where she indicated that the 

annual amount of cost of removal generated would be over $14.5 million net of the actual 

cost of removal of $1.5 million based on a 5-year average. 

Q. Has the Company discussed with Staff the amount that results from the use of 

the five-year average? 
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A. No.  The Company has not inquired or suggested any amount different from 

the five-year average that’s included in the Staff’s case other than the amount that Company 

witness White is sponsoring in his depreciation testimony.  Dr. White is supporting a 

$7 million amount for cost of removal.  As can be seen from Mr. Rooney’s rebuttal schedule 

HDR-1, the Company has not incurred an actual amount for cost of removal any where near 

the $7 million level estimated by Dr. White for any year identified on this schedule since 
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1982.  While the Company criticizes the Staff’s level of cost of removal, it makes no attempt 

to reconcile the amount of cost of removal that has actually been incurred with that which has 

been estimated by the Company that is substantially greater than the actual amounts.  
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Q. Has Mr. Rooney’s rebuttal analysis identified the problem with the 

Company’s method of over charging its customers? 

A. Yes.  Mr. Rooney identifies in his rebuttal Schedules HDR-1 and HDR-2, the 

amounts that he claims is the Company’s cost of removal as shown in the FERC Form 1 

reports filed annually for the period 1982 to 2001.  For any given year provided in this 

analysis, the amounts of cost of removal and salvage do not come close to the levels that the 

Company has been over charging its customers.  The highest the cost of removal / salvage 

amount was for this 20-year period was in 1990, when the Sibley life extension program took 

place.  That amount in 1990 was $2.8 million compared with the level that Staff witness 

Schad calculates that the Company has received in rates for cost of removal / salvage.  The 

recent level of cost of removal / salvage she identifies is an amount of $13 million (page 14, 

line 13 of Schad rebuttal).  The smallest amount in the 20-year period identified by 

Mr. Rooney is in 1983 when the Company incurred $233,000 of cost of removal / salvage— 

far from the $7 million being recommend by Aquila in this case.   
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Aquila is proposing a method of recovering cost of removal / salvage that is sure to 

result in an over collection from its customers going forward just as it has in the past.  If 

Mr. Rooney’s rebuttal analysis demonstrates anything, it is that the over collection of the 

estimated cost of removal / salvage amounts, when compared to actual amounts that have 

been paid in the past, will not “fix” itself going forward.  If left to the Company’s approach, 

the present day customers will continued to be burden with the over accrual of a cost that is 
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collected but not paid.  The actual amounts shown in the column “Net Salvage” on rebuttal 

Schedules HDR-1 and HDR-2 clearly shows what the problem has been with the “over 

accrual method.”  This method provides a substantial “windfall” to the Company. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Mr. Rooney states at page 16, line 18 of his rebuttal testimony that the 

Company has concerns of not only that “the pay as you go amount proposed by Staff does 

not cover [Aquila’s] pay as you go amounts” but also that “current are being granted lower 

rates at the expense of future customers (an intergenerational inequity)…”  Does Staff similar 

concerns as expressed by the Company relating to the cost of removal issue? 

A. Yes, but from a different perspective.  It is commendable of the Company to 

be concerned about costs charged its future customers.  The cost of removal and salvage 

issue relates more to the past and current customers who have had to pay far in excess 

amounts for these cost components than what the Company has had to actually pay.  The cost 

of removal and salvage issue relates to customers only paying an on-going level of expenses 

for cost of removal / salvage and not having to pay in rates excessive amounts over and 

above those the Company actually incurs.   

Q. Does Staff have an outstanding data request to the Company on this issue? 
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A. Yes.  Staff requested supporting work papers from the Company relating to its 

rebuttal testimony.  It is a standard expectation that work papers be provided at the time of 

filing.  I notified the Company on several occasions through e-mail and telephone regarding 

the need for the work papers supporting the Mr. Rooney’s rebuttal analysis identified as 

Schedules HDR-1 and HDR-2.  Mr. Rooney used 20 years of FERC Form 1’s for the period 

1982 to 2001 as basis for his analysis.  While it was not necessary because of an agreement 

reached with the Parties at the start of the case that work papers supporting testimony filings 
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would be provided, I finally had to submit Data Request No. 707, issued on February 4, 

2004.  To date this information has not been provided by the Company.   

Q. Why did Staff need the support for Mr. Rooney’s analysis? 

A. Staff has not been able to identify and verify the amounts shown on rebuttal 

Schedules HDR-1 and HDR-2 for the “Net Salvage” column.  The amounts shown on 

Mr. Rooney’s two rebuttal schedules do not reconcile with amounts the Company provided 

to Staff for cost of removal and salvage in response to Data Request No. 276. 

Q. Does this conclude your surrebuttal testimony? 

A. Yes, it does. 
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