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Staff's Response to Laclede'S  Motion for Reconsideration

COMES NOW Staff of the Public Service Commission of Missouri, and in response to the Motion for Reconsideration, Application for Rehearing, and Alternative Recommendation that Generic Proceeding be Established, filed by Laclede Gas Company on May 14, 2004, states:

1. Staff rejects Laclede’s ad hominem attack on the Commission, and the motives ascribed by Laclede to the Commission, in its May 14 pleading.  Laclede repeatedly accuses the Commission of setting an additional hearing in this case only to bolster the record in support of an assumed predetermined result.  (Paragraphs five through nine.)  

2. Staff understands the purpose of a proposed additional hearing is to provide the Commission the opportunity to obtain a better understanding of the sole remaining issue.  Staff notes that only one current Commissioner participated in the original order (and that Commissioner was not in the majority), and that only two current Commissioners participated in the Order on Rehearing.  The Staff concurs that the present Commission is entitled to inquire directly of the witnesses to secure a full understanding of this technical issue.

3. Staff further rejects Laclede’s suggestion (Paragraph 7) that the error described by the Court of Appeals could be cured by ruling for Laclede.  The decision in State ex rel. Laclede Gas Company v. Public Service Commission, 103 S.W.3d 813 (Mo. App. 2003) addressed only the adequacy of the Commission’s findings of fact and conclusions of law, and did not reach the merits of the Report and Order.  Laclede’s suggestion otherwise is misleading, self-serving and meritless.

4. Laclede makes a disingenuous and false argument when it states that it has been deprived of due process by the failure to resolve the case within eleven months, and that it was not provided a meaningful opportunity to be heard (Paragraphs five through seven.)  First, Laclede cites no authority for the proposition that a utility has a right to final resolution of a rate case within eleven months.  Section 393.150, RSMo 2000, provides a self-executing remedy if the Commission does not issue an order within eleven months (the filed rates go into effect, subject to the Commission’s later Report and Order).  The only reason that this case was not final within eleven months is that Laclede exercised its right to review of the Commission’s Report and Order.  Laclede should not be heard to complain about the results of its own actions.

5. Laclede suggests in paragraph 11 that the Commission might adjust rates to consumers in the anticipated Report and Order.  Staff suggests otherwise.  Since the Commission set customer rates in this case, Laclede has filed, and settled, two additional rate cases.  In order to adjust customer rates at this time, the Commission would need to consider all relevant factors at this time.  State ex rel. Utility Consumers’ Council of Missouri v. Public Service Commission, 485 S.W.2d 41 (Mo. banc 1979).  Staff does not understand that the record from 1999, on which the rates in this case were premised, remains relevant for other purposes, i.e., Laclede does not suggest putting into effect the 1999 customer rates adjusted for a possible change in depreciation expense.  The only order the Commission can issue based on the record in this case, whether or not supplemented, is to direct Laclede to book different depreciation rates.  §393.240, RSMo 2000.  

6. 






g. 

WHEREFORE, Staff suggests that the Commission deny Laclede’s Motion for Reconsideration.
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