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PROCEEDI NGS

JUDGE CLARK: Let's go on the record now.
Today's date is April 28, 2020, and it is currently 9:04
a.m This Procedural Conference is being conducted via
t el econference via Zoom The Conmm ssion has set aside
the time for this Procedural Conference in the case
captioned as In the Matter of the Enpire District
El ectric Conpany's Request for Authority to File Tariffs
I ncreasing Rates for Electric Service Provided to
Custoners in its Mssouri Service Area. That is File
No. ER-2019-0374.

My nane is John Clark. |'mthe Regulatory Law
Judge in this matter. [1'mgoing to begin by asking the
attorneys to enter their appearance for the record
starting with the Enpire District Electric Conpany?

M5. CARTER: Diana Carter for the Enpire
District Electric Conpany.

JUDGE CLARK: Thank you, Ms. Carter. For the
Comm ssion Staff?

M5. PAYNE: Wiitney Payne on behal f of the
Staff of the Mssouri Public Service. Wth nme | have
Kevi n Thonmpson, Mark Johnson, Travis Pringle, Casi
Aslin, Nicole Mers, Jam e Myers, Karen Bretz, Ron Irving
and Jeffrey Keevil.

And al so participating for Staff possibly is
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Natelle D etrich, Mark Aigschl aeger, Kim Boland or
M chel | e Bockl age.

JUDGE CLARK: Thank you. I'll just note for
the record that | just admtted sonebody else. | don't
know who that is yet. For the Ofice of the Public

Counsel ?

MR WLLIAVMS: Nathan WIlianms and Cal eb Hall.

| f we have technical people speak up, we'll have them
identify thenselves |ater.

JUDGE CLARK: Thank you, M. WIlIlians. For
t he Natural Resources Defense Council and the Sierra
A ub?

MR, ROBERTSON: Henry Robert son.

JUDGE CLARK: Thank you, M. Robertson. For
Renew M ssouri ?

MR OPITZ:. TimOpitz on behalf of Renew
M ssouri .

JUDGE CLARK: For the National Housing Trust?

MR. LI NHARES: Andrew Linhares here for the
Nat i onal Housi ng Trust.

JUDGE CLARK:  And | know |'ve got sone other
parties here, the retirees and the unions. Can you go
ahead and identify yourself? M. Wodsnall, what
parties are you representing?

MR WOODSVALL: David Wodsnmal|l on behal f of
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M dwest Energy Consunmers G oup, as well as the Enpire
District Electric SERP Reci pi ents.

JUDGE CLARK: Thank you. Are there any other
parties that |'ve left out?

MR. JARRETT: Yes. Good norning, Judge. This
is Terry Jarrett on behalf of the Enpire District
Retired Menbers and Spouses Associ ati on.

JUDGE CLARK: | apol ogize, M. Jarrett. Thank
you very much

Ckay. This Procedural Conference was call ed,
| had originally set that for the 22nd, | believe, or |
had planned to set it informally for the 22nd. | had
continued that date to today's date to give the
Commi ssion additional tine to exam ne the issues and get
guestions to me. | had also -- Qut of respect for that,
| al so noved the procedural schedule allow ng additional
time for each of the three briefings. |'massum ng that
nobody objected to that.

| apol ogi ze for getting everybody the
guestions enmiled last night. That was the earliest
possi ble nmonent | could get themto the parties after
organi zi ng addi ti onal questions and incorporating them
in. | think the Comm ssion did nme a favor as nuch as
possi bl e by breaking them down by issue. |'m assum ng

all the parties received those?
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M5. PAYNE: W did, Judge.

MR. OPITZ: Judge, TimOQpitz, | don't think
received the list of questions fromyou.

JUDGE CLARK: You did not. | apologize. Let
ne see.

MS. PAYNE: | can forward it, Judge, if that
woul d help. This is Whitney Payne.

JUDGE CLARK: | think I can do it right now.

MR. OPI TZ: Thank you, Judge.

JUDGE CLARK: Let nme know if you got that.

MR OPITZ: | got it. Thank you very nuch,
Judge.

JUDGE CLARK: Thank you. | apologize. |'m
sorry you didn't get that. That neans you probably
m ssed an enmail or two. | thought | had included
everybody and | felt particularly proud of nyself today
for not forgetting to call on you. | seemto have bl own
t hat away.

| guess to start off with there were nmany nore
and nore technical questions than | anticipated. M
original inclination had been to as nuch as possible
have the parties try and answer with evidence already
submtted into the record. |t becane very apparent that
that wasn't going to be possible. So whereas | had

originally intended to only have parties answer
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testinonially questions that could not be answered with
existing testinony, | think that, and | think I
indicated this when | sent out the questions, it's going
to require sone filing of additional testinony with the
initial briefs. 1|s there anybody who didn't understand
t hat ?

MR, WLLIAVS: Judge, | understand that, but
feel like that raises sone issues.

JUDGE CLARK: It seens to nme that it raises
sonme issues too. W can certainly discuss those issues.
It does certainly create sone difficulties. As nuch as
possible I"'mtrying to keep the questions bei ng asked as
much as possi ble as they could have been asked at a
hearing. M. WIllians, why don't you |et ne know what
you see as the imedi ate issues?

MR. WLLIAVS: You asked for sone additional
data request responses fromus. The imedi ate issue
see i s responding to new evidence or having an
opportunity to test it |I suppose. Also, |I think, and
Diana Carter can confirmthis or disagree, but | believe
sone of the request is evidence is already in the
record.

JUDGE CLARK: That nmay be. Certainly if you
could point in the record to where that is that would be

sufficient to answer the questi on.
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MR WLLIAMS: And | say that, of course, with
t he caveat that objections haven't been ruled on yet.

JUDGE CLARK: | agree. But if that additional
information is in the record, and there was -- | woul d
be honest |I'mgoing to ask sone questions here in a
m nute and | have not had an opportunity, nuch of an
opportunity to start reading these newy submtted
testinmony. |'ve just brushed the surface of it. Sone
of my questions nay appear obvious to the parties.

But in regard to that --

M5. CARTER  Judge.

JUDGE CLARK: Go ahead, Ms. Carter.

M5. CARTER: Thank you. | had one concern
with regard to timng. Fromny perspective, |I'mfeeling
alittle outmanned on the call in terns of the nunber of
attorneys. | was wondering tinewise are we firmon a
week fromyesterday for when the additional testinony,
responses to questions, et cetera, will need to be in?

MR KEEVIL: This is Jeff Keevil, Judge. |
was going to raise that question too. |If you're |ooking
for additional testinony, as well as additional issues
to brief, I was going to suggest or staff was going to
suggest possibly we do this. There are currently three
rounds of briefs scheduled. | was going to suggest that

per haps we do this when we respond to these with the
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second round of briefs rather than with the first round
of briefs.

JUDGE CLARK: | see a procedural difficulty in
regard to due process there, and we can address that

nmonmentarily. Let nme pull up that schedule. Gve ne

just a mnute. |'ve got a nunber of things open on ny
deskt op.

Ckay. | do not have that in front of nme so
|"mgoing to be running off nmenory with this. |f nmenory

serves ne correct, and sonebody correct nme if |I'm w ong,
currently | have Minday the 4th set for initial briefs,
responses to Conm ssion questions and objections to new
offers of evidence. | have the 11th set for responsive
briefs and the 18th set for reply briefs, findings of
fact and conclusions of law, is that correct?

MR KEEVIL: | think that's correct, Judge.

M5. PAYNE: That is correct, Judge.

JUDGE CLARK: The problem | have is normally
when a Conmmi ssion question is asked you have the parties
and they've done their direct, admtted their prefiled
testi nony, then you have cross. The parties have waived
cross at least in regard to issues that were dealt with
essentially primarily with direct, rebuttal and
surrebuttal. That probably would not apply to the

Comm ssion questions. At least that's the way |'ve

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

82



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

ER-2019- 0374, Vol 8

treated it since those can bring out new questions.

Then if this were a standard evidentiary hearing, then

t he Conm ssion woul d ask questions or be asked if they
wanted to ask questions. Then there would be an
opportunity for any party to ask questions based upon

t hose questions and finally a redirect. And in regard,
M. Keevil, to noving the due date for additional
testinmony, it's that redirect that | have problens wth.

MR, KEEVIL: W don't have redirect as it is,
t hough.

JUDGE CLARK:  Huh?

MR. KEEVIL: W don't have redirect as --

Whet her the thing gets filed next Monday or the
foll owi ng Monday, either way there's no redirect.

JUDGE CLARK: Not in a conventional way. What
| was in nmy mnd supposing was that if the parties filed
their answers to Conm ssion questions with initial
briefs, if | allowed other parties to respond to those
Wi th responsive briefs, then in the last brief filing
parties could essentially respond to that not with new
testinmony but in their briefs if they w sh.

MR. KEEVIL: | guess ny suggestion, Judge, was
that if we do it with the second round of briefs we
woul d still have the third round of briefs to do what

you just suggested. We'd only -- You wouldn't have a
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third bite at the apple so to speak but you woul d get
the chance to reply or rebut or whatever you want to
call it in the third round of briefs.

MR WLLIAMS: Part of the problem| see is
the new evidence is conming in with the initial briefs
which is the sanme point in tinme when the objections to
of fers of evidence are supposed to be nade and that was
in contenplation of what we've already offered.

JUDGE CLARK: | understand it's a very, very
ti ght schedul e.

MR, WLLIAVS: That really gives no
opportunity to object to the new evi dence.

JUDGE CLARK: What do you nean? No
opportunity to object to the answers to the Comm ssion
guesti ons?

MR, WLLIAVS: Well, the new evidence. Not
necessarily the answers. | nean, if they're based on
what has been offered already, that's one thing. |
know, for exanple, responses to our data request the
Commi ssion has asked for a couple of those. | don't
view that as problematic of fhand but there may be
sonmething that is. There are a |ot of questions
directed to staff and Enpire that | ook [ike they wll
require new evidence. |'mnot saying it wll be

obj ecti onabl e, but we should have the opportunity.
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JUDGE CLARK: What's the issue with objecting
to that in responsive briefs?

MR WLLIAMS: [|f that's what's being
contenplated, I don't know that it is objectionable
necessarily. The whole thing has gotten pretty screwy.
Ri ght now the objections to offers of evidence were to
be done with the initial briefs which is the sanme tine
when sonme of that evidence will first be offered
apparently.

JUDGE CLARK: Ckay. Well, let nme ask this
froma practical point of view |If | noved the
objections to offers of new evidence to the responsive
briefing date, does that resolve that problenf?

MR WLLIAVS: Well, | wouldn't want to push
it all back that far

JUDCGE CLARK: | have real concerns because
there was a |lot of hesitation on ny part to nove the
date for final briefs fromthe 11th to the 18th, because
t hat makes a huge difference. Ri ght now the way | see
it it's nmy expectation that this will go on for
Comm ssi on di scussion on the 20t h.

MR, WLLIAVS: M suggestion would be to | eave
the objections to what's al ready been offered with the
initial briefs --

JUDGE CLARK: To allow for --
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MR, WLLIAVS: -- and given the responsive
briefs to any new evidence could be nade at that point
at | east.

JUDGE CLARK: That | do not have a problem
with.

MR, WLLIAVS: | know we've been asked to
provi de Enpire responses to a couple of data requests.
W can file that today, I'msure, if possible. W don't
have to wait until the May 4 to do that.

JUDGE CLARK: You may not have to wait until

May 4 to do that. | kind of want everything, you know,
| want sonmething -- If you're going to be just filing
things in EFIS, | don't want it just filed as a data
request. | want sonething that signifies that it's

responsi ve to the Conmm ssion questi on.

MR, WLLIAVS: M thought was to just give it
an OPC exhi bit nunber and file it.

JUDGE CLARK: | think that's fine. 1'd |ike
you to do sonething to designate which question it's
answer i ng.

MR WLLIAMS: Ckay.

JUDGE CLARK: Since we're not having live
testinmony, | don't have that instant, you know, okay,
he's responding to this question.

MR, WLLIAVS: W can probably include it.

TI GER COURT REPORTI NG LLC 86
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JUDGE CLARK: Thank you. That would be very

hel pf ul .

MR. WLLIAMS: Fair enough.

M5. PAYNE: Judge, this is Ms. Payne for
staff. | would just follow up M. Keevil's concerns

about having the depth of the answers that the

Comm ssion i s seeking considering we're getting them now
and needing to provide them by Monday. Realistically
that nmeans that we only have until Friday norning really
to have these responses to our support staff for
formatting and organi zing to get that filed on Monday.

" mcounting, | believe, 43 questions directed to either
staff or all of the parties.

JUDGE CLARK: Yeah, there were -- Admittedly
there's a significant nunber of questions requiring
fairly detailed responses. | agree with that.

Let me pull up -- I'd like to have the
procedural schedule in front of ne. Bear with ne for
just a second while | find that. Gkay. There it is.

Ckay. |If those are due on the 4th and
responsive briefs are due on the 11th, then what |'ve
got to work with between there, because | can't push
anyt hing past the 18th at this point, what |'ve got to
do there is if you want additional tine to get those

responses in, I'"mgoing to have to clip sone of the
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space between the initial briefs and the responsive
briefs. |Is there any objection to doing that?

M5. CARTER: Judge, what if we did -- this is
Diana. Wat if we did the 6th, the 13th and the 18th?

JUDCE CLARK: If it |ooks like |I'm strained
here, it's because | am 'l do the 6th, the 12th and
the 18th. | think the difficulty I'mhaving here is |
think the Conm ssion really wants to get those answers
as qui ckly as possi bl e.

MR, KEEVIL: Judge, let ne ask a stupid

guestion since that's what |'m best at.

JUDGE CLARK: | very nuch doubt you can beat
me, M. Keevil, but go ahead.

MR, KEEVIL: | was |ooking at those questions
right before this call this norning. | assune the

Comm ssi on knows that they have a | ot of detailed
guestions on issues that even public counsel wasn't

obj ecting to.

JUDGE CLARK: | understand. W haven't gotten
to, and that may be along the |ines of sonme of ny
concerns and that is -- |I'll go ahead and voice this now
because it's been an issue in the past. It's actually

been an issue in a recent rate case and that is where
once the stipul ation beconmes a position statenent, all

aspects of it need to be supported evidentially. Wat
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parties generally tend to do is they tend to kind of put
that off and say well, if nobody is objecting to that
anyway why are we bothering with it. That's because no
parties are disputing this issue is not a sufficient
finding of fact or conclusion of law. So the reason the
Comm ssi on has asked a | ot of those questions are to try
and fill in those bl anks even though the parties may not
be in conflict any nore in regard to that aspect of the
position statenment. Does that answer that?

MR. KEEVIL: Well, partly. If it's not in
conflict, then by definition it is not an issue. |If
it's not an issue, it does not require direct finding of
fact or conclusion of law | would say.

JUDGE CLARK: But the problemis it's not a

stipulation. It's just nmerely a position. So it is
still an issue. It was one of the issues filed by the
parties.

M5. PAYNE: | apologize. | wasn't trying to

interrupt. The parties have contenplated filing sone
type of nodified docunment that would clarify things for
the Conmssion. | think what you're telling us is that
it woul d behoove us to proceed in such a manner.

JUDGE CLARK: Like | said, we're getting down
to the wire here for anything that would require any

sort of Comm ssion approval in regard to -- |I'm not
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sure, | would have to actually talk to the Conm ssioners
and the various people who had input into the questions
whet her sone sort of stipulation that the parties could
agree to regarding all these issues would be sufficient
at this point or whether the Comm ssion wants issues --
wants answers to all their questions. |'mhappy to do
that and to get back to the parties as quickly as
possi bl e.

M5. PAYNE: To clarify, Judge, |'m not
suggesting any kind of a universal stipulation but
sinply a collection of the issues that have been agreed
to, and | do synpathize the parties have been very
clipped through all of this. W have not had sufficient
time to reach the conclusions and that that we needed to
t hroughout the entire case. | certainly was trying on
behal f of staff to get as nuch information to the
Commi ssion as possible. |In sonme cases it was zero hour
and we didn't have nore tinme to clarify things further.

MR, WLLIAVS: This is Nathan WIIians.
know one issue that's floating out there and that's the
residential custonmer charge. The stipulation agrees
that it's $13 --

JUDCGE CLARK: And that's the 19, 13?

MR. WLLIAVS: Yes. Public counsel didn't

address it in the position statenment, assumng it was no
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| onger a contested issue, but of course Enpire argued
saying if you reject the global stipulation and make it
19. O course, we can respond to that, but it was a bit
of a surprise. But it goes to the point you're getting
at, | think.

JUDGE CLARK: | know the question you're
referring to given that OPC didn't file anything in
regard to rate design in that regard. | believe the
guestion is why are they weighing in now That seens to
be --

MR. WLLIAVS: Qur position hasn't changed.

It still should be 13, but the reason we didn't address
it in the position statenent was because of the gl obal
stipul ati ons.

JUDGE CLARK: | understand that. And if
that's the answer for the Conmm ssion, that should be the
filing for the Commssion. Gving it to ne at this
point doesn't do a lot. | guess this becones extrenely
difficult when the parties file what they have as a
gl obal resolution knowing that a party is going to
object to it. You knowit's going to default to a
position statenent. And then everybody has both the
dual things of it is your position statenent by rule |
beli eve and at that point you either have to -- you

support the position statenment but given that the
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parties are entitled to change positions, everybody al so
puts forth either their default position or a
potentially new position. But we're getting way off
track. 1'mgoing to answer Ms. Payne's question and
then we're going to go back to discussing whet her any
part of the procedural schedul e should be noved.

To answer your question, Ms. Payne, if the
parties want to file sonmething in regard to the issues,
| "' m happy to show it to the Conm ssion and see if it
al l eviates any of their concerns regardi ng anythi ng and
get it back to the parties.

At this point intinme | would assune that the
parties need to plan on answering all the questions.

MR, KEEVI L: Judge, Keevil's paraphrase here
then. You don't necessarily think it would be worth the
effort since the Conm ssion nmay still and probably w ||
still have the questions that they already have. So we

m ght be best served to use our tine el sewhere?

JUDGE CLARK: |'mnot going to be your
attorney, M. Keevil, but thank you for asking. | don't
know how the parties -- | appreciate, | understand that
this has been a very difficult long run. | appreciate

that the parties attenpted to do as nuch as possible
wi t hout having an evidentiary hearing on the record via

vi deoconf erence whi ch woul d have been very difficult.
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At the sane tine, when the Conmm ssion gets 46 unresol ved
issues wth nore than 200 sub issues, it's daunting to
them and a global stipulation that as a nontechni cal
person and attorney | found very, very difficult to
understand until | was able to at |east sonewhat frane
it wth the position statenents.

The Comm ssion has had to take those position
statenments and deci de on these questions. |[It's been
very rushed on everybody's part. And | know that this
has flown up in a way that nobody expected. But we are
down at the end now M. Payne, if the parties want to
file sonething, |I'mhappy to take a look at it. |I'm
happy to see that a decision is nade regarding it as
qui ckly as possible and get to the parties as quickly as
possible. |1'mhappy to hold an on-the-fly conference if
need be. Those are essentially the options |I have.

Getting back to what | indicated before, if

the parties need until the 6th to answer the

Comm ssion's questions, | think that that's -- | think
that's acceptable. | know they're not going to be
excited about that. I'mnot willing to nove to the 13th

fromthe 11th because that's just not going to give
sufficient tine to the Conm ssion to review those
responses and for ne to get a nmeno started and conpl et ed

with new informati on on the 18th.
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M5. CARTER: Judge --

JUDGE CLARK: So I'mwlling to do the 6th,
the 12th and the 18th. That's as nmuch as I'mwlling to
budge on the matter.

M5. CARTER: Judge, those dates work well for
the conpany. | would just want to nake sure that the
6th would be for everything. | do think it will be nore
efficient for everything to go together that initial
filing of responses to questions, initial briefs,
obj ections to evidence just so those can be coordi nat ed.
If the first of everything is the 6th and then response
on the 12th and rebuttal, or reply | guess we'd call
that, on the 18th, that works for the conpany. W
appreci ate that.

JUDGE CLARK: That would be the 6th for
initial briefs, objections to offers of evidence that
were nmade earlier and answers to the Conm ssion
guestions. That would nake the 12th for responsive
briefs, any testinonial replies to Conm ssion questions
and any objections to new evidence that cane about as
part of answers to Conm ssion questions --

MR. KEEVIL: Judge, sorry, on the 6th, to add
to Ms. Carter's list, you would have additi onal
testinmony if necessary to answer the questions, right?

JUDGE CLARK: | think that's what the
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Commi ssion contenplated. 1In discussing this, the
Commi ssion is looking -- In these answers what the
Comm ssion is looking for is they are | ooking for things
that can be used as findings of fact and concl usi ons of
law -- or findings of fact to rely upon if necessary.
So an attorney opinion answering the question isn't
really particularly helpful in that regard.

MR KEEVIL: | agree.

JUDGE CLARK: That was made quite clear to ne.
| woul d expect to be answering, unless the answers
al ready exist in the record and you can point to where
it iswithclarity and | ook there and it says exactly
that, I would expect to be answering the questions with
testi nony or evidence.

MR, WLLIAVS: Judge, this is Nathan WIIians.
To that end under Affiliate Transactions, No. 2 asks for
APUC CAM and the 2019 Affiliate Transactions Annua
Report.

JUDGE CLARK: Let ne pull that up real quick.
VWi ch issue nunber is Affiliate Transactions?

MR WLLIAMS: 18 on page 10.

JUDGE CLARK: That's question 2 for Enpire.
Wul d Enpire submt the APUC CAMin effect during the
test year and true-up period and annual report of its

2019 affiliate transactions as an exhibit in this case?
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MR WLLIAMS: Yes.

JUDGE CLARK: Ckay. Wiat's your question
regardi ng?

MR, WLLIAMS: Public counsel put the annua
report in as Exhibit, | believe it's 229C, | believe; is
that right, D ana?

M5. CARTER. |'m sorry, Nathan. Wat was
t hat ?

MR. WLLIAMS: Wasn't 229C the affiliate
transactions report for 20197

M5. CARTER: | don't have the exhibit |ist
pul l ed up, but that is sonething, for exanple, where |
think that the questions were directed to Enpire | think
that woul d be a good one what the Judge was sayi ng where
we can clearly or the attorney can just very clearly
point to existing record evidence to answer that
guestion instead of new testinony bei ng needed.

JUDGE CLARK: If what's in the record now as
an exhi bit of another party is exactly what's being
asked to be submitted, you can just say this has already
been submtted, here's where it is.

MR WLLIAVS: | think the CAMis Exhibit 221.

M5. PAYNE: The affiliate transaction report
is 229.

JUDGE CLARK: Again, telling ne at this point
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during a procedural conference doesn't do a lot to ne
ot her than expl ai ning how you want to put it in a format
answering a Comm ssion questi on.

MR WLLIAMS: | was just letting you know
it's there in case sonebody wants to look at it now.

JUDGE CLARK: |'ve nmade a note of that. | put
| ssue 18 question 2 and you said 221 or 2297

MR WLLIAMS: Both. | believe 221 is the CAM
and 229 is the report.

JUDCE CLARK: Are those both confidential? |
bel i eve they are.

MR WLLIAVS: Only the report.

JUDGE CLARK: So 229 is, 221 is not.

MR WLLIAMS: Correct.

JUDGE CLARK: 1'll nmake a note of that and I
will et sonebody know.

MR. WLLIAVS: Enpire can verify to the
accuracy of that but | believe that's the situation.

JUDGE CLARK: Gkay. |In going through, like |
said, | don't even think everything was caught that may
be there. | know from evidentiary hearings that

frequently, you know, when a Conmm ssion question is

asked the witness goes well, if you'll |ook at ny report
or if you'll look at ny testinony on page such and such
| answered that question. But as | indicated before, |
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think wwth the exception of a few of these | think a | ot
of these questions do require new evidence. Not new,
addi ti onal evi dence.

| s there anybody who is objecting to -- |
don't know how nuch flack |I'm going to get now about
moving it but we'll see. |Is there anybody who is
objecting to the 6th, the 12th and the 18th?

MR. KEEVIL: As opposed to the 4th, the 11lth
and the 18t h?

JUDGE CLARK: As opposed to that.

MR, KEEVIL: GCkay then. Just wanted to nake
cl ear.

JUDGE CLARK: Gkay. I'll issue an order today
nodi fyi ng the procedural schedule as | just set forth.

MR, WLLIAMS: Thank you.

M5. PAYNE: Thanks, Judge.

JUDGE CLARK: Al right. | think I already
indicated that | have addressed sone of ny persona
concerns. | think I've already said ny concern is and
|"ve run into it in the past where the parties get so
caught up in supporting their own position statenent
they fail to support the position statenment that they
filed in their stipulation. | would |like everybody to
be sure that there's adequate information in there to

support the stipulation as your position statenent.
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The case I'mthinking of is they had all filed
a stipulation that was essentially a black box
agreenent, which is fine, but then a nunber was thrown
out for a rate of return and the return on equity and
capital structure which really weren't tied to anything.
| realized they were part of the agreenent part of the
gi ve and take process but none of those work at all as
findings of fact. So if there's sonething that's in the
stipulation, it needs to be supported. And since I'm
going to be having the parties do proposed findi ngs of
fact and conclusions of law, you're going to find out
real quick where those holes are.

The next thing I"'mgoing to ask, and it's just
because as | said |I've only brushed the surface of
getting into the exhibits as they've been filed now as
exhibits, did any party submt testinony regardi ng an
AAO?

MR KEEVIL: Yes and no, | nean.

M5. PAYNE: Staff discussed the AAQ

MR, KEEVIL: W've got testinony regarding
AACs as well as Enpire. Enpire has got it and staff has
it.

JUDGE CLARK: You've got testinony -- the
parties that are supporting an AAO have testinony in

saying that this is an extraordi nary event?
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MR, KEEVIL: | don't renenber if we used the
word extraordinary event or not. Diana, do you guys use
t hat ?

M5. CARTER: No, | would have answered t hat
differently that we did not have testinony on an AAQ

M5. PAYNE: | apol ogize, Judge. | think we
took the Comm ssion's order to include things in an AAO
and went fromthere.

JUDGE CLARK: | think there needs to be
evidentiary support for an AAO. | don't think the
Commi ssion can just issue an AAO wi thout evidentiary
support. So that may be sonething that the parties want
to address on the 6th. So if you want to file testinony
supportive of an AAO please do so.

G herwse, | think we find ourselves in --
think the Commssion will find itself in a position in
the next rate case where they may be unable to address
certain issues and that's my concern.

MR, KEEVIL: |Is the extraordi nary event aspect
of it of nobst concern to you, Judge?

JUDGE CLARK: |I'mconcerned that all of the
prongs are net. That's the one that pops into ny head.
That's the prong I'mnost famliar with and the one
that's often nost in dispute. 1In regard to supporting

an AAO, it would have to neet all of the statutory
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requirenments. | can't renenber whether it's a statute
or arule off the top of ny head.

MR KEEVIL: | think it's primarily just case
I aw.

JUDGE CLARK: Well, in regard to ny persona
gquestions, if you can add to the Iist support for an AAO
if the parties are, in fact, supporting an AAO |If a
party is, in fact, not supporting an AAO obviously they
don't need to file anything.

Another thing that | would Iike to have in
there, just because | haven't seen it and because there
are so many issues on the table, if sonebody could in
one of the answers put what the standard ratenaking
formula is because | can't just pluck that out of the
air. Even if it's readily available, it needs to be in
evi dence.

MR. KEEVIL: Don't we have that in our direct
report?

M5. CARTER: Ch, surely.

M5. PAYNE: We'Ill address it.

JUDGE CLARK: It may be. Like |I said, |'mnot
sure off the top of ny head. There's been an incredible
amount of stuff filed in this case. | think we've
addressed everything. |1'mgoing to sumrarize it

briefly. Everybody tell nme if that's their
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under st andi ng.
So the way | see it right now, just had it up,
on the 6th, initial briefs, objections to offers of
evi dence, answers to Conm ssion questions will be fil ed.
On the 12th, responsive briefs will be filed and at that
time any party can respond to responses to Conm ssion
guestions. Any party can reply to those as well as --
MR WLLIAMS: That coul d include evidence?
JUDGE CLARK: |'msorry?
MR. WLLIAVMS: And that could include
evi dence?
JUDGE CLARK: | think it would have to.
MR. WLLIAVS: Thank you.
JUDGE CLARK: And then I'mgoing to limt

reply briefs. | don't want themto see any new evi dence

wth reply briefs. Let's go back to the May 12
responsive briefs and replies to answers to Conm ssion's
gquestions, that will include at that tinme any objections
to new evidence that's offered. That wll make the
final reply briefs, proposed findings of fact,
conclusions of |aw, objections to any additional
evi dence that was offered during responsive briefs and
reply to Conm ssion questions and that will be it.

| f there are objections to any evidence that

is offered at the tinme of the responsive brief, those
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obj ections can be included with reply briefs, but those
obj ections are not additional evidence at that point.
Does that sound reasonable to everybody?

MR, WLLIAVS: Judge, there's only one thing
that cones to mnd. |In anticipation of how the
Comm ssion may rule on sone objections, how would offers
of evidence for preserving it in the record for purposes
of revi ew be handl ed?

JUDGE CLARK: That | think you had actually
addressed last tine. You had asked that anything that
was objected to that the Conm ssion determ ned woul d not
cone in that | basically take in as an offer of proof.
Am | correct in that?

MR WLLIAMS: You are correct.

JUDGE CLARK: So that's how | was pl anni ng on
handl i ng that.

MR, WLLIAVS: | appreciate that. That works.
Thank you.

JUDGE CLARK: If there's no objection, I'm
assumng I'll just do that for all the parties; that if

sonething is struck out that the parties would |ike that

to be an offer of proof unless | receive notice

ot her wi se.
Ckay. |I'mjust going to go through and just
kind of get assent fromthe parties. |s everything |I've
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said agreeable to the Enpire District Electric Conpany?

M5. CARTER: Yes, Judge.

JUDGE CLARK: Comm ssion staff?

M5. PAYNE: Yes, Judge.

JUDCE CLARK: Ofice of the Public Counsel?

M5. CARTER: |'m sorry, Judge.

JUDCE CLARK: Go ahead.

M5. CARTER:  Since Nat han had nentioned about
the Asbury situation and offers of proof, the other
thing that's not specifically contenplated in the
schedule is if the conpany needs to present evidence on
Asbury. Right now the record is such that the conpany
hasn't based on the Conm ssion's three prior rulings
that Asbury -- the retirenent of Asbury is not an issue
in this case. So if the Conm ssion were to reverse that
deci sion by not sustaining the objections I'lIl be filing
on the 6th regarding Asbury information, then the
conpany woul d need an opportunity to present Asbury
testi nony.

MR. KEEVIL: Diana, that's what you do on the
6t h.

M5. CARTER: The Comm ssion hasn't reversed
their ruling.

MR. WLLIAVS: | believe what the Conm ssion

ruled was that it was not going to do an isol ated
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adj ustnent for even the true-up period.

JUDGE CLARK: That's ny recollection.

M5. CARTER. To rely on that, we need to
present testinony.

JUDGE CLARK: I'msorry. Say that again,
pl ease.

M5. CARTER: |If the Conm ssion were to change
t he deci sion regardi ng maki ng an adj ustnment for the
retirenment of Asbury in this case, then the conpany
needs an opportunity to present evidence on that because
we have relied on the Comm ssion's two prior witten
orders and then, Judge, your verbal direction to us.

JUDGE CLARK: That's correct. | think the
problemis, is | think at this point alnost al
obj ections are going to be taken wth the case. |If
there's sonething the conpany needs to file, | think
t hey ought to go ahead and file it.

Now, that creates sone problens because |I'm
not sure howto do that. |'mnot sure how to handle
we're filing this only to be used in the --

MR KEEVIL: Event.

JUDGE CLARK: Thank you, M. Keevil. |I'm
sorry. I'mtrying to think through the process and
thinking if there's a way | can address this earlier but

| don't think there is. | think you should file
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sonet hing, an exhibit, with the idea that you' re asking
that it be admtted as an offer of proof only if such
and such an event occurs. That's rather clunsy but
that's the best |'ve got.

MR KEEVIL: It really wouldn't be an offer of
proof in that instance, Judge. It would be if then you
turned around --

MR WLLIAVS: | think he's suggesting a
contingent offer of evidence.

MR. KEEVIL: Ofer of evidence, yeah.

JUDGE CLARK: | think that's a good way of
putting it, contingent offer of evidence is fine.

MR, WLLIAVS: W' ve been up front about it.
We're arguing Asbury is an annualization adj ustnent.

JUDGE CLARK: | wunderstand that. | don't want
to go into specifics right now | want to keep it
really on the technical aspects of evidence and not what
the evidence is. |If Enpire is worried that the
Commi ssion wll reverse its previous order and decide to
consider stuff from Asbury, it can submt a contingent
exhi bit but there needs to be sonething, sonme kind of
cover pleading that designates it so that | know that so
that | can tell the Conmi ssion that this evidence only
conmes into play if.

M5. CARTER. |I'msorry to nake it nore
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difficult, Judge. That we would -- | think that we
woul d have to object to that we are required to now at
this time throw together evidence on a billion dollar

i ssue when we've relied for nonths on the Conm ssion's
ruling.

JUDGE CLARK: | understand. |'m not enpowered
to speak for the Conm ssion in regard to this. Do |
think it's likely that the Commi ssion is going to change
its ruling? No, | don't. Could they? That's entirely
possi ble. But there's been nothing that's been said so
far. In the Conmssion -- In the orders put out by the
Commi ssion, there's been nothing to indicate that in ny
mnd the Comm ssion is still contenplating an AAQ.

M5. CARTER: Thank you, Judge. [|I'msorry. |
just wanted to clarify when | said | didn't object on
the 6th, 12th and 18th. That's excluding the Asbury
issue. | definitely appreciate having the first date
noved out to the 6th. | think that will allow all
parties to get better information to the Conm ssion.

JUDGE CLARK: Ckay. If you have -- Like
said, if you're objecting, if you're filing -- If you're
objecting like you're going to to the Ofice of the
Publ i ¢ Counsel putting in stuff regardi ng Asbury and
you're also objecting to having to put together evidence

to essentially contingently file, | think that those are
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two objections that need to be addressed with objections
on the 6th. GCkay?

M5. CARTER  Yes. Thanks.

JUDGE CLARK: | don't think --

MR. WLLIAVS: Judge, are you going to address
the offers of proof in how you're going to proceed with
this in the order you issue?

JUDGE CLARK: | would anticipate, for exanple,
MECG filed notions to strike and those notions to strike
are going to be taken with the case. | would assune
t hat nost objections are going to be taken with the case
and that you'll have your answers in the report and
or der.

MR. WLLIAMS: | understand about the ruling.
" mjust tal king about the process of whatever is
objected to is treated as an offer of proof so that it's
in the record for purposes of any review. Are you going
to address that in your witten order is what |'m
aski ng.

JUDGE CLARK: |I'mgoing to address that in the
witten order. | think I'll have to because the thing
is we won't have a record to rely on. So what | wll
probably do, M. WIIlians, what cones to mnd off the
top of ny head is sonething sinple to the effect of, you
know, O fice of the Public Counsel's Exhibits 7, 13, 57
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were designated as offers of proof. That's what |
anti ci pate.

MR WLLIAMS: Ckay. Thank you.

JUDGE CLARK: | don't think I"mgoing to go
into the particulars of what those are. 1'Il just
assune that those exhi bits have been designated and
accepted as offers of proof. Ckay?

MR WLLIAMS: Yes.

JUDGE CLARK: Ckay. This has been a nuch
livelier conference than | expected. Let ne get back to
where | was before. | had asked the Enpire District
El ectric Conpany if they were agreeabl e and they
i ndicated their agreenent with everything with the
exception in regards to sone things they' re going to be
filing objections are.

The Conmm ssion staff, are you agreeable to the
changes that |I'm making to the procedural schedul e?

M5. PAYNE: Yes, thank you.

JUDGE CLARK: COffice of the Public Counsel ?

MR WLLIAMS: Yes.

JUDGE CLARK: National Housing Trust?

MR. LI NHARES:. Yes, Judge.

JUDGE CLARK: Thank you.

MR, HALL: Judge. Sorry. Pardon ny
interruption. This is Caleb wwth OPC. | was not nuted.
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| just wanted clarification on the role of responsive
briefs versus the initial brief |I heard you nention in
response to the Conm ssion questions. |In those fornmats,
my understanding is you want an answer --

JUDGE CLARK: The initial briefs are going to
answer Conm ssion questions. |If any party has any
coments they want to nmake regardi ng those answers to
Commi ssion's questions and they want those to be
testinmonial in nature, then those need to be, along with
t he responsive briefs, those need to be included.
Essentially it's an opportunity to respond to any new
evi dence that's submtted as an answer to a Conm ssion

question. Does that clarify that?

MR, HALL: Yeah. | was a little confused.
Thank you.

JUDGE CLARK: You were breaking up there a
bit, M. Hall. Can you say that |ast sentence again,
pl ease?

MR HALL: | was just saying | was a little

confused. Thank you.

JUDGE CLARK: Does that clarify?

MR, KEEVIL: Let nme ask the question. [Is that
the only thing you see in the responsive brief? 1 would
think the responsive brief would respond to what ever was

filed initially and including the Comm ssion questions.
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JUDGE CLARK: Let ne just separate these two
because | think the thing is it's nultiple pleadings
that are due on different dates. So you have the
initial brief, the initial brief that it's own thing
separate and apart from answers to Conm ssion questions.
Answers to Comm ssion questions are their own
i ndependent filing separate fromthe initial briefs.

Li kewi se you have responsive briefs. Responsive briefs
are the separate filing fromany additional evidence or
any additional testinony that's being submtted in

response to new evidence. The only point objections can

be filed -- actually it would be ny preference that
objections be filed separately fromthe briefs. | don't
want the briefs to becone an anmal gamati on of stuff. 1'd

like the briefs, objections and evidence to be
separated, and | think that makes the nobst sense.

And then the final round you'll have any reply
briefs, proposed findings of fact and concl usions of |aw
and finally that woul d be any objections or coments on
itens filed in response to the responses to Conm ssion
guestions but no new evidence at that point. So that
woul d be nerely a pleading essentially. |Is that clear?

MR KEEVIL: Yeah, | think so.

MS. PAYNE: |If M. Keevil understands it, then

| " m okay.
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MR. KEEVIL: Let ne ask one quick follow up.
| agree with you that the answers to questions would be
separate, because that's evidentiary, would be separate
fromthe briefs which is legal, but the brief at that
time would al so or could also reference the testinony
being filed concurrently therewth.

JUDGE CLARK: Absolutely. Brief is argunent.

MR. KEEVIL: The what?

JUDGE CLARK: Brief is argunent. So yes. |I'm
going on. Natural Resources Defense Council and Sierra
Cl ub, are you agreeable to nodifications of the
procedural schedule and the paraneters |'ve put forth?

MR. ROBERTSON. W are, Judge.

JUDGE CLARK: Renew M ssouri ?

MR OPITZ: GCkay with us, Judge. Thank you.

JUDGE CLARK: M. Wodsnmall, your parties?

MR. WOODSMALL: Yes, we're fine. Thank you.

JUDGE CLARK: And finally, M. Jarrett, your
party?

MR, JARRETT: Yes, Judge. W're fine, thanks.

JUDGE CLARK: |Is there anybody | haven't
addressed? GCkay. Are there any other matters or any
| ssues that need to be addressed by the Conmm ssion at
this procedural conference? | hear none at this tine.

|"mgoing to say if the parties are deciding to file
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sonmet hing by way of a stipulation or otherwise in regard
to issues that they believe are resolved and they want
me to address that in sone format, the earlier | can get
that the better. I'mvery time cranped at this point to
get stuff done. So | would appreciate that. That's the
only other thing I can think of at this point.

No, | know what | neant to say. |If for
what ever reason there needs to be another procedural
conference or one would be assistive to the parties, if
you can get together and let nme know | would be nore
t han happy to have one.

M5. MERS: Judge dark, this is Nicole Mrs
with staff. | actually do have one question about one
of the Conmm ssion questions if you could clarify.

JUDGE CLARK: [It's possible but it's not
guaranteed. Go ahead.

M5. MERS. Okay. On No. 11 under the WNAR
SRLE questions and it's about Robin Kliethernes'
rebuttal testinony --

JUDGE CLARK: G ve nme the issue nunber,
pl ease.

M5. MERS: One second. Let ne pull that up.

MR OPITZ: 1It's on page 5, Judge.

M5. MERS: Yes. |ssue 4.

JUDGE CLARK: Issue 4, No. 11. Let nme read it
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real quick. It would be easier if | read it first.
Okay. Wiat's your question? This seens to be yes and
no questions.

M5. MERS:. Just to clarify what data they're
| ooking for, so would A just sinply be a question of did
staff take actual rate case data and apply it to the
nmechani sn is that an accurate restatenent?

JUDGE CLARK: What you're tal king about is
you' re tal ki ng about answering the question and then
clarifying the answer. |If the answer is no, then
there's nothing further that needs to be presented. |If
the answer is yes, then really there probably ought to
be at | east sonme sunmary presented in regard to that |
woul d t hi nk.

M5. MERS. kay. And then 4B if the answer is
yes per the estimated bill, is it a nunber of estimated
-- Is the Commi ssion |ooking for |ike a nunber of
estimated bills in a nonth, the difference for all of
those bills and how much they were over or under what
the non estinmated bill was and then the inpact if you
took all of say 50 were over and 50 were under and you
netted them would it be, you know, washout or --

JUDGE CLARK: | think the way you stated that.
| don't think we're looking for -- | don't think we're

| ooking for a particular time period because the
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guestion is that's really -- that would really be the
Conmmi ssion asking staff to create evidence. So | guess
the question is has staff perforned this analysis and
what is the summary of their results.

M5. MERS: Ckay. Thank you.

JUDGE CLARK: And if that's, you know, so nmany
bills over a nonth, that's fine. If it's so many bills
over a year, if it's this anmount over a year or this
anount over a week. Any of those -- It's essentially
asking how did you ook at it, did you perform an
anal ysis and what did your analysis concl ude.

Anyt hing el se? GCkay. Then with that in m nd,
are there any other questions regarding Comm ssion
questions at this tinme? | hear none. And wth that in
mnd, | will adjourn this hearing and we will go off the
record. Thank you all for appearing here today. This
has certainly been educational to ne.

(OFf the record.)
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1 PROCEEDINGS 1 Natelle Dietrich, Mark Oligschlaeger, Kim Boland or
2 JUDGE CLARK: Let'sgo on the record now. 2 Michelle Bocklage.
3 Today'sdateis April 28, 2020, and it is currently 9:04 3 JUDGE CLARK: Thank you. I'll just note for
4 am. ThisProcedura Conferenceis being conducted via 4 therecord that | just admitted somebody else. | don't
5 teleconference viaZoom. The Commission has set aside 5 know who that isyet. For the Office of the Public
6 thetimefor this Procedural Conference in the case 6 Counsel?
7 captioned as In the Matter of the Empire District 7 MR. WILLIAMS: Nathan Williams and Caleb Hall.
8 Electric Company's Request for Authority to File Tariffs 8 If we have technical people speak up, well have them
9 Increasing Rates for Electric Service Provided to 9 identify themselves later.
10 Customersin its Missouri Service Area. That isFile 10 JUDGE CLARK: Thank you, Mr. Williams. For
11 No. ER-2019-0374. 11 the Natural Resources Defense Council and the Sierra
12 My nameis John Clark. I'm the Regulatory Law 12 Club?
13 Judgeinthismatter. I'm going to begin by asking the 13 MR. ROBERTSON: Henry Robertson.
14 attorneysto enter their appearance for the record 14 JUDGE CLARK: Thank you, Mr. Robertson. For
15 starting with the Empire District Electric Company? 15 Renew Missouri?
16 MS. CARTER: Diana Carter for the Empire 16 MR. OPITZ: Tim Opitz on behalf of Renew
17 District Electric Company. 17 Missouri.
18 JUDGE CLARK: Thank you, Ms. Carter. Forthe |18 JUDGE CLARK: For the National Housing Trust?
19 Commission Staff? 19 MR. LINHARES: Andrew Linhares here for the
20 MS. PAYNE: Whitney Payne on behalf of the 20 Nationa Housing Trust.
21 Staff of the Missouri Public Service. With mel have 21 JUDGE CLARK: And | know I've got some other
22 Kevin Thompson, Mark Johnson, Travis Pringle, Casi 22 parties here, the retirees and the unions. Can you go
23 Adlin, Nicole Mers, Jamie Myers, Karen Bretz, Ron Irving | 23 ahead and identify yourself? Mr. Woodsmall, what
24 and Jeffrey Keevil. 24 parties are you representing?
25 And also participating for Staff possibly is 25 MR. WOODSMALL: David Woodsmall on behalf of
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1 Midwest Energy Consumers Group, as well asthe Empire | 1 MS. PAYNE: Wedid, Judge.

2 District Electric SERP Recipients. 2 MR. OPITZ: Judge, Tim Opitz, | don't think |

3 JUDGE CLARK: Thank you. Arethereany other | 3 received thelist of questions from you.

4 partiesthat I've left out? 4 JUDGE CLARK: Youdid not. | apologize. Let
5 MR. JARRETT: Yes. Good morning, Judge. This | 5 me see.

6 isTerry Jarrett on behalf of the Empire District 6 MS. PAYNE: | canforward it, Judge, if that

7 Retired Members and Spouses Association. 7 would help. Thisis Whitney Payne.

8 JUDGE CLARK: | apologize, Mr. Jarrett. Thank 8 JUDGE CLARK: | think I can do it right now.

9 you very much. 9 MR. OPITZ: Thank you, Judge.
10 Okay. This Procedural Conference was called, 10 JUDGE CLARK: Let meknow if you got that.
11 | had originally set that for the 22nd, | believe, or | 11 MR. OPITZ: | gotit. Thank you very much,
12 had planned to set it informally for the 22nd. | had 12 Judge.
13 continued that date to today's date to give the 13 JUDGE CLARK: Thank you. | apologize. I'm
14 Commission additional time to examinetheissuesand get | 14 sorry you didn't get that. That means you probably
15 questionsto me. | had also -- Out of respect for that, 15 missed an email or two. | thought | had included

16 | also moved the procedural schedule allowing additional | 16 everybody and | felt particularly proud of myself today
17 timefor each of the three briefings. 1'm assuming that 17 for not forgetting to call on you. | seem to have blown
18 nobody objected to that. 18 that away.

19 | apologize for getting everybody the 19 | guessto start off with there were many more
20 questions emailed last night. That was the earliest 20 and more technical questionsthan | anticipated. My
21 possible moment | could get them to the parties after 21 origina inclination had been to as much as possible

22 organizing additional questions and incorporating them | 22 have the parties try and answer with evidence already
23 in. | think the Commission did me afavor as much as 23 submitted into the record. It became very apparent that
24 possible by breaking them down by issue. I'massuming | 24 that wasn't going to be possible. So whereas| had

25 dll the parties received those? 25 originally intended to only have parties answer

Page 80 Page 81

1 testimonialy questionsthat could not be answered with | 1 MR. WILLIAMS: And | say that, of course, with
2 exigting testimony, | think that, and | think | 2 the caveat that objections haven't been ruled on yet.

3 indicated thiswhen | sent out the questions, it's going 3 JUDGE CLARK: | agree. But if that additional

4 to require somefiling of additional testimony with the 4 information isin the record, and there was -- | would

5 initial briefs. |sthere anybody who didn't understand 5 be honest I'm going to ask some questions herein a

6 that? 6 minute and | have not had an opportunity, much of an

7 MR. WILLIAMS: Judge, | understand that, but | 7 opportunity to start reading these newly submitted

8 fed likethat raises some issues. 8 testimony. I'vejust brushed the surface of it. Some

9 JUDGE CLARK: It seemsto methat it raises 9 of my questions may appear obviousto the parties.

10 someissuestoo. We can certainly discussthoseissues. | 10 Butinregard to that --

11 It does certainly create some difficulties. Asmuch as 11 MS. CARTER: Judge.

12 possible I'm trying to keep the questionsbeing asked as | 12 JUDGE CLARK: Go ahead, Ms. Carter.

13 much as possible as they could have been asked at a 13 MS. CARTER: Thank you. | had one concern
14 hearing. Mr. Williams, why don't you let me know what | 14 with regard to timing. From my perspective, I'm feeling
15 you see asthe immediate issues? 15 alittle outmanned on the call in terms of the number of
16 MR. WILLIAMS: You asked for some additional | 16 attorneys. | waswondering timewise are we firmon a
17 datarequest responses from us. The immediateissue | 17 week from yesterday for when the additional testimony,
18 seeisresponding to new evidence or having an 18 responses to questions, et cetera, will need to bein?

19 opportunity to test it | suppose. Also, | think, and 19 MR. KEEVIL: Thisis Jeff Keevil, Judge. |

20 Diana Carter can confirm this or disagree, but | believe | 20 was going to raise that question too. If you're looking
21 some of therequest is evidence is aready in the 21 for additional testimony, aswell as additional issues

22 record. 22 to brief, | was going to suggest or staff was going to

23 JUDGE CLARK: That may be. Certainly if you |23 suggest possibly we do this. There are currently three
24 could point in the record to where that isthat would be | 24 rounds of briefs scheduled. | was going to suggest that
25 sufficient to answer the question. 25 perhaps we do this when we respond to these with the
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Page 82
second round of briefs rather than with the first round

of briefs.

JUDGE CLARK: | seeaprocedura difficulty in
regard to due process there, and we can address that
momentarily. Let me pull up that schedule. Give me
just aminute. I've got a number of things open on my
desktop.

Okay. | do not havethat in front of me so
I'm going to be running off memory with this. If memory

serves me correct, and somebody correct me if I'm wrong,
currently | have Monday the 4th set for initial briefs,
responses to Commission questions and objections to new
offers of evidence. | have the 11th set for responsive
briefs and the 18th set for reply briefs, findings of

fact and conclusions of law; is that correct?

MR. KEEVIL: 1 think that's correct, Judge.

MS. PAYNE: That is correct, Judge.

JUDGE CLARK: The problem | haveis normally
when a Commission question is asked you have the parties
and they've done their direct, admitted their prefiled
testimony, then you have cross. The parties have waived
cross at least in regard to issues that were dealt with
essentially primarily with direct, rebuttal and
surrebuttal. That probably would not apply to the
Commission questions. At least that's the way |'ve

© O ~NO O~ WNPE

Page 83
treated it since those can bring out new questions.

Then if this were a standard evidentiary hearing, then
the Commission would ask questions or be asked if they
wanted to ask questions. Then there would be an
opportunity for any party to ask questions based upon
those questions and finally aredirect. Andin regard,
Mr. Keevil, to moving the due date for additional
testimony, it's that redirect that | have problems with.

MR. KEEVIL: Wedon't haveredirect asit s,
though.

JUDGE CLARK: Huh?

MR. KEEVIL: Wedon't have redirect as --
Whether the thing gets filed next Monday or the
following Monday, either way there's no redirect.

JUDGE CLARK: Not in aconventiona way. What
I wasin my mind supposing was that if the parties filed
their answers to Commission questions with initial
briefs, if | allowed other parties to respond to those
with responsive briefs, then in the last brief filing
parties could essentially respond to that not with new
testimony but in their briefsif they wish.

MR. KEEVIL: | guess my suggestion, Judge, was
that if we do it with the second round of briefs we
would still have the third round of briefs to do what
you just suggested. We'd only -- You wouldn't have a
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Page 84
third bite at the apple so to speak but you would get
the chance to reply or rebut or whatever you want to
cal it in the third round of briefs.

MR. WILLIAMS: Part of the problem | seeis
the new evidenceis coming in with theinitial briefs
which is the same point in time when the objections to
offers of evidence are supposed to be made and that was
in contemplation of what we've aready offered.

JUDGE CLARK: | understand it'savery, very

tight schedule.

MR. WILLIAMS: That really givesno
opportunity to object to the new evidence.

JUDGE CLARK: What do you mean? No
opportunity to object to the answers to the Commission
questions?

MR. WILLIAMS: Weéll, the new evidence. Not
necessarily the answers. | mean, if they're based on
what has been offered already, that's one thing. |
know, for example, responses to our data request the
Commission has asked for a couple of those. | don't
view that as problematic offhand but there may be
something that is. There are alot of questions
directed to staff and Empire that ook like they will
require new evidence. I'm not saying it will be
objectionable, but we should have the opportunity.

© O ~NOOTA~WNPRE
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JUDGE CLARK: What's the issue with objecting

to that in responsive briefs?

MR. WILLIAMS: If that'swhat's being
contemplated, | don't know that it is objectionable
necessarily. The whole thing has gotten pretty screwy.
Right now the objections to offers of evidence wereto
be done with theinitial briefs which isthe same time
when some of that evidence will first be offered
apparently.

JUDGE CLARK: Okay. Well, let me ask this
from a practical point of view. If | moved the
objections to offers of new evidence to the responsive
briefing date, does that resolve that problem?

MR. WILLIAMS: Well, | wouldn't want to push
it all back that far.

JUDGE CLARK: | haverea concerns because
therewas alot of hesitation on my part to move the
date for final briefs from the 11th to the 18th, because
that makes a huge difference. Right now theway | see
it it's my expectation that thiswill go on for
Commission discussion on the 20th.

MR. WILLIAMS: My suggestion would be to leave
the objections to what's already been offered with the
initial briefs--

JUDGE CLARK: Todlow for --
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1 MR. WILLIAMS: -- and given the responsive 1 JUDGE CLARK: Thank you. That would be very
2 briefsto any new evidence could be made at that point 2 helpful.
3 atleast. 3 MR. WILLIAMS: Fair enough.
4 JUDGE CLARK: That | do not have a problem 4 MS. PAYNE: Judge, thisis Ms. Payne for
5 with. 5 oaff. | would just follow up Mr. Keevil's concerns
6 MR. WILLIAMS: | know we've been asked to 6 about having the depth of the answers that the
7 provide Empire responses to a couple of data requests. 7 Commission is seeking considering we're getting them now
8 We can filethat today, I'm sure, if possible. We don't 8 and needing to provide them by Monday. Realistically
9 haveto wait until the May 4 to do that. 9 that means that we only have until Friday morning really
10 JUDGE CLARK: You may not have to wait until | 10 to have these responses to our support staff for
11 May 4todothat. | kind of want everything, you know, | 11 formatting and organizing to get that filed on Monday.
12 | want something -- If you're going to bejust filing 12 I'm counting, | believe, 43 questions directed to either
13 thingsin EFIS, | don't want it just filed as adata 13 staff or dl of the parties.
14 request. | want something that signifiesthat it's 14 JUDGE CLARK: Yeah, there were -- Admittedly
15 responsive to the Commission question. 15 there'sasignificant number of questions requiring
16 MR. WILLIAMS: My thought wasto just giveit | 16 fairly detailed responses. | agree with that.
17 an OPC exhibit number and fileit. 17 Let mepull up -- I'd like to have the
18 JUDGE CLARK: I think that'sfine. I'd like 18 procedural schedulein front of me. Bear with me for
19 you to do something to designate which question it's 19 just asecond whilel find that. Okay. Thereitis.
20 answering. 20 Okay. If those are due on the 4th and
21 MR. WILLIAMS: Okay. 21 responsive briefs are due on the 11th, then what I've
22 JUDGE CLARK: Sincewe're not having live 22 got to work with between there, because | can't push
23 testimony, | don't have that instant, you know, okay, 23 anything past the 18th at this point, what I've got to
24 he'sresponding to this question. 24 dothereisif you want additional time to get those
25 MR. WILLIAMS: We can probably include it. 25 responsesin, I'm going to have to clip some of the
Page 88 Page 89
1 gpace between theinitia briefs and the responsive 1 parties generally tend to do isthey tend to kind of put
2 briefs. Isthere any objection to doing that? 2 that off and say well, if nobody is objecting to that
3 MS. CARTER: Judge, what if we did -- thisis 3 anyway why are we bothering with it. That's because no
4 Diana. What if we did the 6th, the 13th and the 18th? 4 parties are disputing thisissue is not a sufficient
5 JUDGE CLARK: If itlookslike I'm strained 5 finding of fact or conclusion of law. So the reason the
6 here, it'sbecause | am. I'll do the 6th, the 12th and 6 Commission has asked alot of those questions are to try
7 the 18th. | think the difficulty I'm having hereis| 7 andfill in those blanks even though the parties may not
8 think the Commission really wants to get those answers 8 bein conflict any more in regard to that aspect of the
9 asquickly aspossible. 9 position statement. Does that answer that?
10 MR. KEEVIL: Judge, let me ask a stupid 10 MR. KEEVIL: Well, partly. If it'snotin
11 question since that's what I'm best at. 11 conflict, then by definition it is not anissue. If
12 JUDGE CLARK: [ very much doubt you can beat | 12 it'snot anissue, it does not require direct finding of
13 me, Mr. Keevil, but go ahead. 13 fact or conclusion of law | would say.
14 MR. KEEVIL: | waslooking at those questions 14 JUDGE CLARK: But the problemisit'snot a
15 right beforethis call thismorning. | assume the 15 dtipulation. It'sjust merely aposition. Soitis
16 Commission knows that they have alot of detailed 16 till anissue. It was one of the issuesfiled by the
17 questions on issues that even public counsel wasn't 17 parties.
18 objecting to. 18 MS. PAYNE: | apologize. | wasn't trying to
19 JUDGE CLARK: | understand. We haven't gotten | 19 interrupt. The parties have contemplated filing some
20 to, and that may be along the lines of some of my 20 type of modified document that would clarify things for
21 concernsand that is-- I'll go ahead and voice this now 21 the Commission. | think what you'retelling usisthat
22 becauseit'sbeen anissueinthe past. It'sactualy 22 it would behoove us to proceed in such a manner.
23 been anissuein arecent rate case and that is where 23 JUDGE CLARK: Likel said, we're getting down
24 once the stipulation becomes a position statement, all 24 tothewire here for anything that would require any
25 aspects of it need to be supported evidentially. What 25 sort of Commission approval in regard to -- I'm not
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1 sure, | would have to actually talk to the Commissioners | 1 longer a contested issue, but of course Empire argued
2 and the various people who had input into the questions | 2 saying if you reject the global stipulation and make it
3 whether some sort of stipulation that the parties could 3 19. Of course, we can respond to that, but it was a bit
4 agreeto regarding all these issues would be sufficient 4 of asurprise. But it goesto the point you're getting
5 at this point or whether the Commission wantsissues-- | 5 at, | think.
6 wantsanswersto all their questions. 1'm happy to do 6 JUDGE CLARK: | know the question you're
7 that and to get back to the parties as quickly as 7 referring to given that OPC didn't file anything in
8 possible. 8 regard to rate design in that regard. | believe the
9 MS. PAYNE: To clarify, Judge, I'm not 9 question iswhy are they weighing in now. That seemsto
10 suggesting any kind of a universal stipulation but 10 be--
11 simply acollection of the issues that have been agreed | 11 MR. WILLIAMS: Our position hasn't changed.
12 to, and | do sympathize the parties have been very 12 It still should be 13, but the reason we didn't address
13 clipped through all of this. We have not had sufficient | 13 it in the position statement was because of the global
14 timeto reach the conclusions and that that we needed to | 14 stipulations.
15 throughout the entire case. | certainly was trying on 15 JUDGE CLARK: | understand that. And if
16 behalf of staff to get as much information to the 16 that's the answer for the Commission, that should be the
17 Commission as possible. In some casesit was zero hour | 17 filing for the Commission. Giving it to me at this
18 and we didn't have more time to clarify thingsfurther. | 18 point doesn't do alot. | guess this becomes extremely
19 MR. WILLIAMS: Thisis Nathan Williams. | 19 difficult when the parties file what they have asa
20 know oneissue that's floating out there and that's the 20 global resolution knowing that a party is going to
21 residentia customer charge. The stipulation agrees 21 objecttoit. You know it's going to default to a
22 thatit's$13-- 22 position statement. And then everybody has both the
23 JUDGE CLARK: And that'sthe 19, 13? 23 duad things of it is your position statement by rule |
24 MR. WILLIAMS: Yes. Public counsel didn't 24 believe and at that point you either have to -- you
25 addressit in the position statement, assuming it wasno | 25 support the position statement but given that the
Page 92 Page 93
1 partiesare entitled to change positions, everybody also | 1 At the same time, when the Commission gets 46 unresolved
2 putsforth either their default position or a 2 issues with more than 200 sub issues, it's daunting to
3 potentially new position. But we're getting way of f 3 them, and aglobal stipulation that as a nontechnical
4 track. I'mgoing to answer Ms. Payne's question and 4 person and attorney | found very, very difficult to
5 then we're going to go back to discussing whether any 5 understand until | was able to at least somewhat frame
6 part of the procedural schedule should be moved. 6 it with the position statements.
7 To answer your question, Ms. Payne, if the 7 The Commission has had to take those position
8 partieswant to file something in regard to the issues, 8 statements and decide on these questions. It's been
9 I'm happy to show it to the Commission and seeif it 9 very rushed on everybody's part. And | know that this
10 alleviatesany of their concerns regarding anythingand | 10 hasflown up in away that nobody expected. But we are
11 get it back to the parties. 11 down at theend now. Ms. Payne, if the parties want to
12 At this point in time | would assume that the 12 file something, I'm happy to take alook at it. I'm
13 parties need to plan on answering all the questions. 13 happy to seethat a decision is made regarding it as
14 MR. KEEVIL: Judge, Keevil's paraphrase here | 14 quickly as possible and get to the parties as quickly as
15 then. You don't necessarily think it would be worth the | 15 possible. I'm happy to hold an on-the-fly conference if
16 effort since the Commission may still and probably will | 16 need be. Those are essentially the options | have.
17 still have the questions that they already have. Sowe | 17 Getting back to what | indicated before, if
18 might be best served to use our time elsewhere? 18 the parties need until the 6th to answer the
19 JUDGE CLARK: I'm not going to be your 19 Commission's questions, | think that that's -- | think
20 attorney, Mr. Keevil, but thank you for asking. | don't |20 that's acceptable. | know they're not going to be
21 know how the parties-- | appreciate, | understand that | 21 excited about that. 1'm not willing to move to the 13th
22 thishas been avery difficult long run. | appreciate 22 from the 11th because that's just not going to give
23 that the parties attempted to do as much as possible 23 sufficient time to the Commission to review those
24 without having an evidentiary hearing on the record via | 24 responses and for me to get a memo started and completed
25 videoconference which would have been very difficult. | 25 with new information on the 18th.
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1 MS. CARTER: Judge -- 1 Commission contemplated. In discussing this, the
2 JUDGE CLARK: So I'm willing to do the 6th, 2 Commission islooking -- In these answers what the
3 the 12th and the 18th. That'sas much asI'mwillingto | 3 Commission islooking for isthey are looking for things
4 budge on the matter. 4 that can be used as findings of fact and conclusions of
5 MS. CARTER: Judge, those dates work well for | 5 law -- or findings of fact to rely upon if necessary.
6 the company. | would just want to make sure that the 6 So an attorney opinion answering the question isn't
7 6th would be for everything. | do think it will bemore | 7 really particularly helpful in that regard.
8 efficient for everything to go together that initial 8 MR. KEEVIL: | agree.
9 filing of responses to questions, initial briefs, 9 JUDGE CLARK: That was made quite clear to me.
10 objectionsto evidence just so those can be coordinated. | 10 | would expect to be answering, unless the answers
11 If thefirst of everything is the 6th and then response 11 aready exist in the record and you can point to where
12 on the 12th and rebuttal, or reply | guess we'd call 12 itiswith clarity and | look there and it says exactly
13 that, on the 18th, that works for the company. We 13 that, | would expect to be answering the questions with
14 appreciate that. 14 testimony or evidence.
15 JUDGE CLARK: That would be the 6th for 15 MR. WILLIAMS: Judge, thisis Nathan Williams.
16 initia briefs, objections to offers of evidence that 16 To that end under Affiliate Transactions, No. 2 asks for
17 were made earlier and answers to the Commission 17 APUC CAM and the 2019 Affiliate Transactions Annual
18 questions. That would make the 12th for responsive 18 Report.
19 briefs, any testimonia replies to Commission questions | 19 JUDGE CLARK: Let me pull that up real quick.
20 and any objections to new evidence that came about as | 20 Which issue number is Affiliate Transactions?
21 part of answersto Commission questions -- 21 MR. WILLIAMS: 18 on page 10.
22 MR. KEEVIL: Judge, sorry, on the 6th, toadd | 22 JUDGE CLARK: That's question 2 for Empire.
23 to Ms. Carter'slist, you would have additional 23 Would Empire submit the APUC CAM in effect during the
24 testimony if necessary to answer the questions, right? | 24 test year and true-up period and annual report of its
25 JUDGE CLARK: | think that's what the 25 2019 affiliate transactions as an exhibit in this case?
Page 96 Page 97
1 MR. WILLIAMS: Yes. 1 during aprocedural conference doesn't do alot to me
2 JUDGE CLARK: Okay. What's your question 2 other than explaining how you want to put it in aformat
3 regarding? 3 answering a Commission question.
4 MR. WILLIAMS: Public counsel put the annual 4 MR. WILLIAMS: | wasjust letting you know
5 report in as Exhibit, | believeit's 229C, | believe; is 5 it'stherein case somebody wantsto look at it now.
6 that right, Diana? 6 JUDGE CLARK: I've made anote of that. | put
7 MS. CARTER: I'm sorry, Nathan. What was 7 lIssue 18 question 2 and you said 221 or 229?
8 that? 8 MR. WILLIAMS: Both. | believe 221 isthe CAM
9 MR. WILLIAMS: Wasn't 229C the affiliate 9 and 229 isthereport.
10 transactionsreport for 2019? 10 JUDGE CLARK: Arethose both confidential? |
11 MS. CARTER: | don't have the exhibit list 11 believethey are.
12 pulled up, but that is something, for example, where | 12 MR. WILLIAMS: Only the report.
13 think that the questions were directed to Empire | think 13 JUDGE CLARK: So0229is, 221 isnot.
14 that would be a good one what the Judge was saying where | 14 MR. WILLIAMS: Correct.
15 wecan clearly or the attorney can just very clearly 15 JUDGE CLARK: I'll make anote of that and |
16 point to existing record evidence to answer that 16 will let somebody know.
17 question instead of new testimony being needed. 17 MR. WILLIAMS: Empire can verify to the
18 JUDGE CLARK: If what'sin the record now as 18 accuracy of that but | believe that's the situation.
19 an exhibit of another party is exactly what's being 19 JUDGE CLARK: Okay. Ingoing through, likel
20 asked to be submitted, you can just say this has already 20 said, | don't even think everything was caught that may
21 been submitted, hereswhereit is. 21 bethere. | know from evidentiary hearings that
22 MR. WILLIAMS: | think the CAM is Exhibit 221. | 22 frequently, you know, when a Commission question is
23 MS. PAYNE: The affiliate transaction report 23 asked the witness goes well, if you'll look at my report
24 is229. 24 orif you'll look at my testimony on page such and such
25 JUDGE CLARK: Again, telling me at this point 25 | answered that question. But as| indicated before, |
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1 think with the exception of afew of these | think alot 1 The case I'm thinking of is they had all filed
2 of these questions do require new evidence. Not new, 2 astipulation that was essentially a black box
3 additional evidence. 3 agreement, which isfine, but then a number was thrown
4 I'sthere anybody who is objecting to -- | 4 out for arate of return and the return on equity and
5 don't know how much flack I'm going to get now about | 5 capital structure which really weren't tied to anything
6 moving it but we'll see. Isthere anybody who is 6 | realized they were part of the agreement part of the
7 objecting to the 6th, the 12th and the 18th? 7 giveand take process but none of those work at al as
8 MR. KEEVIL: Asopposed to the 4th, the 11th 8 findingsof fact. Soif there's something that'sin the
9 and the 18th? 9 stipulation, it needsto be supported. And since I'm
10 JUDGE CLARK: As opposed to that. 10 going to be having the parties do proposed findings of
11 MR. KEEVIL: Okay then. Just wanted to make | 11 fact and conclusions of law, you're going to find out
12 clear. 12 real quick wherethose holes are.
13 JUDGE CLARK: Okay. I'll issue an order today | 13 The next thing I'm going to ask, and it's just
14 modifying the procedural schedule as| just set forth. 14 because as| said I've only brushed the surface of
15 MR. WILLIAMS: Thank you. 15 getting into the exhibits as they've been filed now as
16 MS. PAYNE: Thanks, Judge. 16 exhibits, did any party submit testimony regarding an
17 JUDGE CLARK: All right. | think | already 17 AAO?
18 indicated that | have addressed some of my personal 18 MR. KEEVIL: Yesand no, | mean.
19 concerns. | think I've already said my concern is and 19 MS. PAYNE: Staff discussed the AAO.
20 I'verunintoitinthe past where the parties get so 20 MR. KEEVIL: We've got testimony regarding
21 caught up in supporting their own position statement 21 AAOsaswell asEmpire. Empire has got it and staff has
22 they fail to support the position statement that they 22 it.
23 filedintheir stipulation. | would like everybody to 23 JUDGE CLARK: You'vegot testimony -- the
24 be sure that there's adequate information in there to 24 partiesthat are supporting an AAO have testimony in
25 support the stipulation as your position statement. 25 saying that thisis an extraordinary event?
Page 100 Page 101
1 MR. KEEVIL: | don't remember if we used the 1 requirements. | can't remember whether it's a statute
2 word extraordinary event or not. Diana, doyou guysuse | 2 or arule off the top of my head.
3 that? 3 MR. KEEVIL: | think it's primarily just case
4 MS. CARTER: No, | would have answered that 4 law.
5 differently that we did not have testimony on an AAO. 5 JUDGE CLARK: Wéll, in regard to my personal
6 MS. PAYNE: | apologize, Judge. | think we 6 questions, if you can add to the list support for an AAO
7 took the Commission's order to include thingsin an AAO | 7 if the parties are, in fact, supporting an AAO. If a
8 and went from there. 8 party is, infact, not supporting an AAQO, obviously they
9 JUDGE CLARK: | think there needsto be 9 don't need to file anything.
10 evidentiary support for an AAO. | don't think the 10 Another thing that | would like to havein
11 Commission can just issue an AAO without evidentiary | 11 there, just because | haven't seen it and because there
12 support. So that may be something that the partieswant | 12 are so many issues on the table, if somebody could in
13 to address on the 6th. So if you want to file testimony 13 one of the answers put what the standard ratemaking
14 supportive of an AAO, please do so. 14 formulaisbecause | can't just pluck that out of the
15 Otherwise, | think we find ourselvesin -- | 15 air. Evenifit'sreadily available, it needsto bein
16 think the Commission will find itself in a position in 16 evidence.
17 the next rate case where they may be unableto address | 17 MR. KEEVIL: Don't we have that in our direct
18 certain issues and that's my concern. 18 report?
19 MR. KEEVIL: Isthe extraordinary event aspect | 19 MS. CARTER: Oh, surely.
20 of it of most concern to you, Judge? 20 MS. PAYNE: Wel addressit.
21 JUDGE CLARK: I'm concerned that al of the 21 JUDGE CLARK: It may be. Likel said, I'm not
22 prongsare met. That's the one that popsinto my head. 22 sure off the top of my head. There's been an incredible
23 That'sthe prong I'm most familiar with and the one 23 amount of stuff filed in this case. | think we've
24 that's often most in dispute. In regard to supporting 24 addressed everything. I'm going to summarize it
25 an AAQ, it would have to meet al of the statutory 25 briefly. Everybody tell meif that's their
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1 understanding. 1 objections can beincluded with reply briefs, but those
2 So theway | seeit right now, just had it up, 2 objections are not additional evidence at that point.
3 onthe6th, initial briefs, objections to offers of 3 Doesthat sound reasonable to everybody?
4 evidence, answersto Commission questions will befiled. | 4 MR. WILLIAMS: Judge, there's only one thing
5 On the 12th, responsive briefs will be filed and at that 5 that comesto mind. In anticipation of how the
6 timeany party can respond to responses to Commission 6 Commission may rule on some objections, how would offers
7 questions. Any party can reply to those aswell as -- 7 of evidence for preserving it in the record for purposes
8 MR. WILLIAMS: That could include evidence? 8 of review be handled?
9 JUDGE CLARK: I'm sorry? 9 JUDGE CLARK: That | think you had actually
10 MR. WILLIAMS: And that could include 10 addressed last time. You had asked that anything that
11 evidence? 11 was objected to that the Commission determined would not
12 JUDGE CLARK: 1 think it would have to. 12 comeinthat | basically take in as an offer of proof.
13 MR. WILLIAMS: Thank you. 13 Aml correct in that?
14 JUDGE CLARK: And then I'm going to limit 14 MR. WILLIAMS: You are correct.
15 reply briefs. | don't want them to see any new evidence | 15 JUDGE CLARK: So that'show | was planning on
16 withreply briefs. Let's go back to the May 12 16 handling that.
17 responsive briefs and replies to answers to Commission's | 17 MR. WILLIAMS: | appreciate that. That works.
18 questions, that will include at that time any objections 18 Thank you.
19 to new evidence that's offered. That will make the 19 JUDGE CLARK: If there's no objection, I'm
20 final reply briefs, proposed findings of fact, 20 assuming I'll just do that for all the parties; that if
21 conclusions of law, objections to any additional 21 something is struck out that the parties would like that
22 evidence that was offered during responsive briefsand | 22 to be an offer of proof unless| receive notice
23 reply to Commission questions and that will beit. 23 otherwise.
24 If there are objections to any evidence that 24 Okay. I'mjust going to go through and just
25 isoffered at the time of the responsive brief, those 25 kind of get assent from the parties. Iseverything I've
Page 104 Page 105
1 said agreeable to the Empire District Electric Company? | 1 adjustment for even the true-up period.
2 MS. CARTER: Yes, Judge. 2 JUDGE CLARK: That's my recollection.
3 JUDGE CLARK: Commission staff? 3 MS. CARTER: Torely on that, we need to
4 MS. PAYNE: Yes, Judge. 4 present testimony.
5 JUDGE CLARK: Office of the Public Counsel? 5 JUDGE CLARK: I'msorry. Say that again,
6 MS. CARTER: I'm sorry, Judge. 6 please.
7 JUDGE CLARK: Go ahead. 7 MS. CARTER: If the Commission were to change
8 MS. CARTER: Since Nathan had mentioned about | 8 the decision regarding making an adjustment for the
9 the Asbury situation and offers of proof, the other 9 retirement of Asbury in this case, then the company
10 thing that's not specifically contemplated in the 10 needs an opportunity to present evidence on that because
11 scheduleisif the company needsto present evidenceon |11 we have relied on the Commission's two prior written
12 Asbury. Right now therecord is such that the company | 12 ordersand then, Judge, your verbal direction to us.
13 hasn't based on the Commission's three prior rulings 13 JUDGE CLARK: That's correct. | think the
14 that Asbury -- the retirement of Asbury is not an issue 14 problemis, is| think at this point ailmost all
15 inthiscase. Soif the Commission wereto reversethat | 15 objections are going to be taken with the case. If
16 decision by not sustaining the objections I'll be filing 16 there's something the company needsto file, | think
17 onthe 6th regarding Asbury information, then the 17 they ought to go ahead and fileit.
18 company would need an opportunity to present Asbury | 18 Now, that creates some problems because I'm
19 testimony. 19 not sure how to do that. 1'm not sure how to handle
20 MR. KEEVIL: Diana, that'swhat youdoonthe |20 we'refilingthisonly to be used in the --
21 6th. 21 MR. KEEVIL: Event.
22 MS. CARTER: The Commission hasn't reversed | 22 JUDGE CLARK: Thank you, Mr. Keevil. I'm
23 their ruling. 23 sorry. I'mtrying to think through the process and
24 MR. WILLIAMS: | believe what the Commission | 24 thinking if there'saway | can address this earlier but
25 ruled was that it was not going to do an isolated 25 | don't think thereis. | think you should file
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1 something, an exhibit, with the ideathat you're asking 1 difficult, Judge. That wewould -- | think that we

2 that it be admitted as an offer of proof only if such 2 would have to object to that we are required to now at

3 and such an event occurs. That's rather clumsy but 3 thistime throw together evidence on abillion dollar

4 that'sthe best I've got. 4 issue when we'verelied for months on the Commission's
5 MR. KEEVIL: It realy wouldn't be an offer of 5 ruling.

6 proof in that instance, Judge. It would beif then you 6 JUDGE CLARK: | understand. 1'm not empowered
7 turned around -- 7 to speak for the Commission in regard to this. Dol

8 MR. WILLIAMS: 1 think he's suggesting a 8 think it'slikely that the Commission is going to change

9 contingent offer of evidence. 9 itsruling? No, | don't. Could they? That's entirely
10 MR. KEEVIL: Offer of evidence, yeah. 10 possible. But there's been nothing that's been said so
11 JUDGE CLARK: | think that's a good way of 11 far. Inthe Commission -- In the orders put out by the
12 putting it, contingent offer of evidenceisfine. 12 Commission, there's been nothing to indicate that in my
13 MR. WILLIAMS: We've been up front about it. | 13 mind the Commission is still contemplating an AAO.
14 Werearguing Asbury isan annualization adjustment. 14 MS. CARTER: Thank you, Judge. I'm sorry. |
15 JUDGE CLARK: | understand that. | don'twant |15 just wanted to clarify when | said | didn't object on
16 togointo specificsright now. | want to keep it 16 the 6th, 12th and 18th. That's excluding the Asbury

17 really on the technical aspects of evidence and not what | 17 issue. | definitely appreciate having the first date

18 theevidenceis. If Empireisworried that the 18 moved out to the 6th. | think that will allow all

19 Commission will reverse its previous order and decide to | 19 parties to get better information to the Commission.
20 consider stuff from Asbury, it can submit a contingent 20 JUDGE CLARK: Okay. If youhave-- Likel
21 exhibit but there needs to be something, some kind of 21 said, if you're objecting, if you'refiling -- If you're

22 cover pleading that designatesit so that | know that so 22 objecting like you're going to to the Office of the

23 that | cantell the Commission that this evidence only 23 Public Counsal putting in stuff regarding Asbury and

24 comesinto play if. 24 you're also objecting to having to put together evidence
25 MS. CARTER: I'm sorry to make it more 25 to essentially contingently file, | think that those are

Page 108 Page 109

1 two objectionsthat need to be addressed with objections | 1 were designated as offers of proof. That's what |

2 onthe6th. Okay? 2 anticipate.

3 MS. CARTER: Yes. Thanks. 3 MR. WILLIAMS: Okay. Thank you.

4 JUDGE CLARK: | don't think -- 4 JUDGE CLARK: | don't think I'm going to go

5 MR. WILLIAMS: Judge, areyou going to address | 5 into the particulars of what those are. I'll just

6 the offers of proof in how you're going to proceed with 6 assume that those exhibits have been designated and

7 thisinthe order you issue? 7 accepted as offers of proof. Okay?

8 JUDGE CLARK: | would anticipate, for example, | 8 MR. WILLIAMS: Yes.

9 MECG filed motionsto strike and those motionsto strike| 9 JUDGE CLARK: Okay. This hasbeen amuch
10 aregoing to be taken with the case. | would assume 10 livelier conference than | expected. Let me get back to
11 that most objections are going to be taken withthecase | 11 where | was before. | had asked the Empire District
12 and that you'll have your answersin the report and 12 Electric Company if they were agreeable and they

13 order. 13 indicated their agreement with everything with the

14 MR. WILLIAMS: | understand about the ruling. | 14 exception in regards to some things they're going to be
15 I'mjust talking about the process of whatever is 15 filing objections are.

16 objected to istreated as an offer of proof so that it's 16 The Commission staff, are you agreeable to the
17 intherecord for purposes of any review. Areyougoing | 17 changesthat I'm making to the procedural schedule?
18 to addressthat in your written order iswhat I'm 18 MS. PAYNE: Yes, thank you.

19 asking. 19 JUDGE CLARK: Office of the Public Counsel?
20 JUDGE CLARK: I'm going to addressthat in the | 20 MR. WILLIAMS: Yes.

21 written order. | think I'll have to because the thing 21 JUDGE CLARK: National Housing Trust?

22 iswewon't have arecord torely on. So what | will 22 MR. LINHARES: Yes, Judge.

23 probably do, Mr. Williams, what comes to mind off the | 23 JUDGE CLARK: Thank you.

24 top of my head is something simple to the effect of, you | 24 MR. HALL: Judge. Sorry. Pardon my

25 know, Office of the Public Counsel's Exhibits 7, 13,57 |25 interruption. Thisis Caleb with OPC. | was not muted.
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1 | just wanted clarification on the role of responsive 1 JUDGE CLARK: Let mejust separate these two
2 briefsversustheinitial brief | heard you mentionin 2 because | think the thing isit's multiple pleadings
3 response to the Commission questions. Inthoseformats, | 3 that are due on different dates. So you have the
4 my understanding is you want an answer -- 4 initial brief, theinitial brief that it's own thing
5 JUDGE CLARK: Theinitial briefs are going to 5 separate and apart from answers to Commission questions.
6 answer Commission questions. If any party has any 6 Answersto Commission questions are their own
7 comments they want to make regarding those answersto | 7 independent filing separate from the initial briefs.
8 Commission's questions and they want those to be 8 Likewise you have responsive briefs. Responsive briefs
9 testimonial in nature, then those need to be, along with 9 arethe separate filing from any additional evidence or
10 theresponsive briefs, those need to be included. 10 any additional testimony that's being submitted in
11 Essentidly it's an opportunity to respond to any new 11 responseto new evidence. The only point objections can
12 evidence that's submitted as an answer to aCommission | 12 befiled -- actually it would be my preference that
13 question. Doesthat clarify that? 13 objections be filed separately from the briefs. | don't
14 MR. HALL: Yeah. | wasalittle confused. 14 want the briefs to become an amalgamation of stuff. I'd
15 Thank you. 15 likethe briefs, objections and evidence to be
16 JUDGE CLARK: Youwerebreaking uptherea |16 separated, and | think that makes the most sense.
17 bit, Mr. Hall. Can you say that last sentence again, 17 And then the final round you'll have any reply
18 please? 18 briefs, proposed findings of fact and conclusions of law
19 MR. HALL: | wasjust saying | wasalittle 19 and finally that would be any objections or comments on
20 confused. Thank you. 20 itemsfiled in response to the responses to Commission
21 JUDGE CLARK: Doesthat clarify? 21 questions but no new evidence at that point. So that
22 MR. KEEVIL: Let me ask the question. Isthat 22 would be merely a pleading essentially. Isthat clear?
23 theonly thing you see in the responsive brief? | would 23 MR. KEEVIL: Yeah, | think so.
24 think the responsive brief would respond to whatever was | 24 MS. PAYNE: If Mr. Keevil understands it, then
25 filed initially and including the Commission questions. 25 I'm okay.

Page 112 Page 113
1 MR KEEVIL: Let ne ask one quick follow up. 1 sonething by way of a stipulation or otherwise in regard
2 | agree with you that the answers to questions would be 2 to issues that they believe are resolved and they want
3 separate, because that's evidentiary, would be separate 3 me to address that in sone format, the earlier | can get
4 fromthe briefs which is legal, but the brief at that 4 that the better. |'mvery tinme cranped at this point to
5 time would also or could also reference the testinony 5 get stuff done. So | would appreciate that. That's the
6 being filed concurrently therewith. 6 only other thing | can think of at this point.
7 JUDGE CLARK: Absolutely. Brief is argunent. 7 No, | know what | neant to say. |If for
8 MR, KEEVIL: The what? 8 whatever reason there needs to be another procedural
9 JUDGE CLARK: Brief is argunent. So yes. |I'm 9 conference or one would be assistive to the parties, if
10 going on. Natural Resources Defense Council and Sierra 10 you can get together and let ne know | would be nore
11  Cub, are you agreeable to nodifications of the 11  than happy to have one.
12 procedural schedule and the paraneters |'ve put forth? 12 MS. MERS: Judge Cark, this is Nicole Mers
13 MR ROBERTSON:. W are, Judge. 13 with staff. | actually do have one question about one
14 JUDGE CLARK: Renew M ssouri ? 14 of the Conmi ssion questions if you could clarify.
15 MR OPITZ: Okay with us, Judge. Thank you. 15 JUDGE CLARK: It's possible but it's not
16 JUDGE CLARK: M. Wodsnall, your parties? 16 guaranteed. Go ahead.
17 MR, WOODSMALL: Yes, we're fine. Thank you. 17 MS. MERS: (Okay. On No. 11 under the WNAR
18 JUDGE CLARK: And finally, M. Jarrett, your 18 SRLE questions and it's about Robin Kliethernes'
19 party? 19 rebuttal testinmony --
20 MR JARRETT: Yes, Judge. We're fine, thanks. 20 JUDGE CLARK: G ve ne the issue nunber,
21 JUDGE CLARK: |s there anybody | haven't 21 pl ease.
22 addressed? Okay. Are there any other matters or any 22 MS. MERS: One second. Let me pull that up.
23 issues that need to be addressed by the Conmi ssion at 23 MR OPITZ: It's on page 5, Judge.
24 this procedural conference? | hear none at this tine. 24 MS. MERS: Yes. Issue 4.
25 I'"mgoing to say if the parties are deciding to file 25 JUDGE CLARK: Issue 4, No. 11. Let ne read it
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1 real quick. It would be easier if | read it first. 1 question is that's really -- that would really be the
2 Ckay. Wat's your question? This seens to be yes and 2  Conmission asking staff to create evidence. So | guess
3 no questions. 3 the question is has staff perforned this analysis and
4 MS. MERS: Just to clarify what data they're 4 what is the sunmary of their results.
5 | ooking for, so would A just sinply be a question of did 5 Ms. MERS: kay. Thank you.
6 staff take actual rate case data and apply it to the 6 JUDGE CLARK: And if that's, you know, so many
7 mechani sm is that an accurate restatenent? 7 bills over a nonth, that's fine. |If it's so many bills
8 JUDGE CLARK: What you're tal king about is 8 over a year, if it's this amunt over a year or this
9 you're tal king about answering the question and then 9 anmount over a week. Any of those -- It's essentially
10 clarifying the answer. |f the answer is no, then 10 asking how did you look at it, did you performan
11 there's nothing further that needs to be presented. |If 11  analysis and what did your analysis concl ude.
12 the answer is yes, then really there probably ought to 12 Anything el se? Gkay. Then with that in mind,
13 be at |east some summary presented in regard to that | 13 are there any other questions regarding Conmm ssion
14 woul d t hi nk. 14 questions at this tinme? | hear none. And with that in
15 MS. MERS: Ckay. And then 4B if the answer is 15 mind, | will adjourn this hearing and we will go off the
16 yes per the estimated bill, is it a nunber of estimated 16 record. Thank you all for appearing here today. This
17 -- |Is the Conmission |ooking for like a nunber of 17 has certainly been educational to me.
18 estimated bills in a nmonth, the difference for all of 18 (O f the record.)
19 those bills and how much they were over or under what 19
20 the non estimated bill was and then the inpact if you 20
21 took all of say 50 were over and 50 were under and you 21
22 netted them would it be, you know, washout or -- 22
23 JUDGE CLARK: | think the way you stated that. 23
24 I don't think we're looking for -- | don't think we're 24
25 looking for a particular time period because the 25
Page 116
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