BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Reed Kline,





)








)





Complainant,

)








)

vs.






)     Case No. WC-2006-0106








)

Missouri-American Water Company,

)  








)





Respondent.

)

RESPONSE OF CITY OF ST. JOSEPH TO ORDER DIRECTING FILING

COMES NOW the City of St. Joseph, Missouri (hereinafter referred to as “St. Joseph” or “the City”), by and through counsel and, as directed by the Commission in its Order Directing Filing issued in this case on October 21, 2005, submits its Response to the Request for Mediation filed by Missouri-American Water Company on October 12, 2005 in this case. The City conditionally agrees to mediation in this case, as elaborated below. 


As its Response, the City states the following: 

1. On September 9, 2005, Reed Kline (Complainant) filed a Complaint with the Missouri Public Service Commission against Missouri-American Water Company (“Respondent” or “MAWC”), alleging violations of law and tariff by Respondent in regard to conditions Respondent demands before placing new facilities in any public rights-of-way or public utility easements. On September 12, 2005, the Commission issued its Notice of Complaint and standard mediation letter in this case.
2. On October 3, 2005, Respondent filed a Motion to Dismiss in this case. 

3. On October 12, 2005, the City of St. Joseph filed its Application to Intervene in this case. No objection to the City’s application was filed within ten days thereafter, as permitted by the Commission’s rules, nor has any objection been filed since the end of the ten-day period. 

4. Also on October 12, 2005, Respondent Missouri-American filed a Request for Mediation in this case as an alternative to filing an answer or notice of satisfaction, as provided for in the Commission’s Notice of Complaint of September 12, 2005.

5. On October 13, 2005, Complainant, Reed Kline, filed a Motion for Additional Time requesting additional time, until November 2, 2005, to file his Response to Missouri-American’s Motion to Dismiss.
6. On October 21, 2005, the Commission issued its Order Directing Filing in this matter, granting Complainant’s Motion for Additional Time and directing Complainant and the City to file responses to the Request for Mediation not later than 4:00 p.m. on Wednesday, November 2, 2005.

7. The City of St. Joseph is conditionally willing to agree to voluntary mediation of the instant Complaint, as requested by Respondent. However, the City’s agreement to mediation is dependent upon the following: (1) the appointment by the Commission of one of its Regulatory Law Judges to act as mediator; (2) legal counsel being permitted to participate in the mediation; (3) the City of St. Joseph being permitted to fully participate in the mediation process; and (4) Respondent MAWC being ordered to answer the “City of St. Joseph’s First Set of Data Requests to Missouri-American Water Company” (which was served upon counsel for Respondent via email on October 28, 2005) as required by 4 CSR 240-2.090(2), even though the case is being referred to mediation.
8. In support of these proposed conditions for the mediation, the City observes the following:

A. The issues involved in the instant Complaint are largely legal issues relating to Respondent’s obligations under the PSC statutes, rules, regulations and orders and under its municipal franchises, and relating to the justness and reasonableness of Respondent’s tariffs, on file with and approved by this Commission, especially as they relate to extensions of service to new subdivisions. The issues also involve Missouri statutes and case law, as well as City ordinances, on the subjects of rights-of-way and utility easements. This is not a more-typical billing dispute of the sort that is amenable to a mediation conducted by a mediator outside of the Commission, who may not have a high-level of expertise in PSC laws, regulations, tariffs and procedures. Thus, the subject matter of the instant Complaint mitigates in favor of the mediation being conducted by a person with such expertise, i.e., a Regulatory Law Judge of the Commission.

B. The fact that the dispute is highly legal in nature mitigates strongly in favor of the involvement of counsel in the mediation and, in fact, demands it. While more typical billing or service disputes between customers and public utilities can often be best settled between the parties through a mediation process without counsel’s participation, the unique facts of this dispute compel the participation of legal counsel.

C. The City of St. Joseph has intervened in this case because of a direct and vital interest in the economic development of the City and the potential for Respondent’s new, apparently unwritten policy concerning extensions of service to subdivisions to have a serious and detrimental effect on such economic development in the City. Further, Respondent may claim that a major part of the rationale for its new policy concerning line extensions is the recent amendments approved by the City Council of the City of St. Joseph on June 20, 2005, to Chapter 29 of the City Code concerning utility easements and rights-of-way.
 The City has an obvious interest in, and knowledge of, this ordinance, the amendments thereto, and the circumstances surrounding both, that may be of importance to the mediation process. The fact that the Complainant is proceeding pro se provides an additional, compelling reason to allow the active participation of the City of St. Joseph in the mediation, to assure that counsel supporting both sides of the dispute are actively involved.

D. Answers to the City’s First Set of Data Requests are necessary for both the City and the Complainant to have adequate information for full and meaningful participation in the mediation. Although the City has asked Respondent, on numerous occasions, to provide a written statement of its new policy concerning service extensions to new subdivisions (which is the subject of the instant Complaint), Respondent has not yet provided its new policy in writing. As stated in the City’s Application to Intervene in this matter, “The City of St. Joseph would be amenable to attending a meeting at which all parties to this Complaint are present; provided, however, that MAWC is first required to submit its new policy upon which its actions are purportedly based in written form to all parties involved, in advance.  Without being given the courtesy and opportunity to review and evaluate the precise policy at issue, those outside of MAWC’s inner circle are at a distinct disadvantage.” The point is equally true of participation in a mediation.

9. If this case proceeds to mediation, as requested by Respondent and conditionally agreed to by the City, there is no need for the Commission to consider Respondent’s Motion to Dismiss at this time. However, since the motion is still pending, the City of St. Joseph states for the record that it strenuously opposes the Motion to Dismiss. Contrary to the allegations and arguments in Respondent’s Motion to Dismiss in this matter, the Complaint in this case does not seek a declaratory ruling by this Commission, nor a star-gazing look into the future. Rather, the Commission is being asked to review the tariffs and practices of Respondent concerning line extensions to new subdivisions and determine whether they comply with the PSC Law, Commission rules and regulations and other legal requirements and, if not, to order Respondent to change those practices, revise its tariffs and take whatever actions the Commission deems necessary to set the matter right. (See, eg., Section 386.390.1 and Section 393.140 (11), RSMo.)

10. It is the position of the City that Respondent’s new policy concerning such line extensions to subdivisions violates Commission law, that Respondent’s tariff on the subject violates Commission rule and that said tariff is unjust, unreasonable and illegally vague. Section 393.140 (11), RSMo, requires Respondent to file with the Commission “schedules” showing all rates and charges “and all rules and regulations relating to rates, charges or service used or to be used, ….” (Emphasis added.) Commission rule, at 4 CSR 240-10.040, provides, in part: “A statement of the practice governing service main or line extensions by any utility must likewise be filed with the commission as a portion of the schedule of rates on file.” However, MAWC’s tariff, P.S.C. MO. No. 1, Original Sheet No. 34, Section 20 (J), states: “Before water lines will be laid hereunder in any new subdivision, . . . the developer or builder of such new subdivision shall furnish the Company with a right-of-way agreement suitable in form to the Company, unless the streets of the new subdivision have been dedicated to the public use.” (Emphasis added.)
11. This tariff language violates Section 393.140 (11) by failing to put the public and customers or potential customers on notice as to what the rules and regulations of MAWC are for extensions of service to subdivisions. It also violates the Commission’s rules (4 CSR 240-10.040) because it does not provide a “statement of the practice governing service main or line extensions” in any meaningful manner whatsoever. The language is unconstitutionally and unconscionably vague. The Respondent’s tariff constitutes an unlawful delegation by the Commission, to the regulated utility, of the Commission’s statutory authority and responsibility to establish the rules and regulations for the provision of service by Respondent to the public in fulfillment of Respondent’s legal obligation to serve all customers in its monopoly service territory. The tariff gives the Respondent unlimited discretion to determine the “form” of right-of-way agreement it will deem “suitable” on a given day in May. This unlawful discretion, as exercised by the Respondent, leaves it with the potential for exacting entirely arbitrary, capricious and discriminatory obligations from developers who seek service extensions, for those requirements are not set forth in the Company’s tariff (“schedules”) as required by law.

12.  Into the vacuum thus created, Respondent has inserted its “new policy,” apparently nowhere yet written yet nonetheless applied, and not provided for in any statute or Commission rule. Under Respondent’s “new policy,” MAWC will no longer place its facilities in any public rights-of-way or public utility easements (not just in St. Joseph, but apparently anywhere in the State of Missouri) unless either: (1) MAWC has a specifically named property interest in the easement (“private easement”) outside of the City’s right-of-way, or (2) the municipality or developer provides unlimited cost indemnification, in perpetuity, for any relocations of MAWC’s facilities that may become necessary. Before implementation, any such “new policy” should have to be explicitly included in Respondent’s tariffs after careful scrutiny by, assisted by expert and public input to, the Commission.
13. It is the position of the City of St. Joseph that the Commission should order Respondent to submit new tariffs with the Commission which set out its policies regarding line extensions for all the world to see. Otherwise, the Respondent is free to continue to drag developers into a “black hole” created by its unjust and unreasonable tariff which appears to allow the Respondent to behave in an entirely arbitrary, capricious, potentially discriminatory and illegal manner in relation to its requirements for line extensions to new subdivisions, out of sight of the Commission and the general public. 

14.  It is also the City’s position that Respondent’s arbitrary and illegal new policy concerning placing new facilities threatens future economic development in the City. 

15. MAWC’s refusal to provide water service facilities in rights-of-way or public utility easements made available to it on the same basis as other utilities is also a violation of its statutory obligation to serve, its duties pursuant to its Certificate of Convenience and Necessity from this Commission, and its franchise from and other obligations to the City of St. Joseph.  
16. MAWC’s practice allows it to bypass its obligations to pay for the cost of relocation or adjustment of its mains on public projects.  This violates public policy due to the fact that relocation costs are provided for, and included in, MAWC’s tariffed rates approved by this Commission.

17. The City of St. Joseph requests that the Commission stay the Respondent’s Motion to Dismiss and the requirement for Complainant to file a response thereto at this time, until it is determined whether mediation will proceed. If mediation does not proceed, then the Commission should set a new date for the filing of Respondent’s Answer to the Complaint herein and for Complainant and the City to respond to the Motion to Dismiss more fully.


WHEREFORE, the City of St. Joseph, Missouri submits this Response to the Commission’s Order Directing Filing of October 21, 2005 in this case and respectfully requests that the Missouri Public Service Commission: (1) grant MAWC’s Request for Mediation in this case; (2) appoint a Regulatory Law Judge of the Public Service Commission to serve as mediator in the matter; (3) permit the City of St. Joseph to fully participate in said mediation; (4) allow legal counsel to participate in the mediation; (5) require Respondent to answer the City of St. Joseph’s First Set of Data Requests to Missouri-American Water Company: served on October 28, 2005; (6) indefinitely stay consideration of the Motion to Dismiss filed by the Respondent on October 3, 2005; (7) indefinitely stay the requirement that Complainant file a response to the Respondent’s Motion to Dismiss no later than November 2, 2005; and (8) enter such other orders as the Commission may deem necessary and just.






Respectfully submitted,







/s/ Lisa Robertson
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E-mail: lrobertson@ci.st-joseph.mo.us






/s/ William D. Steinmeier 
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COUNSEL FOR THE CITY OF ST. JOSEPH, MISSOURI

CERTIFICATE OF SERVICE
I hereby certify that the undersigned has caused a complete copy of the attached document to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov) and the Office of Public Counsel (at opcservice@ded.mo.gov), and to be served electronically or by U.S. Mail on the Complainant and counsel shown below, on this 28th day of October 2005.












/s/ William D. Steinmeier








          William D. Steinmeier

Reed Kline

12408 Donovan Drive

St. Joseph, Missouri 64505

reedkline@ponyexpress.net

Complainant
Dean L. Cooper
Brydon, Swearengen & England, PC

P.O. Box 456

Jefferson City, MO   65102-0456

dcooper@brydonlaw.com
For Missouri-American Water Company
� It should be noted that Chapter 29 was originally enacted on April 28, 2003, so Respondent had been operating under it for two years without complaint before implementing its “new policy” three weeks prior to enactment of the City’s June 2005 amendments.
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