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ExOp of Missouri d/b/a Unite submits this Reply Brief in response to several statements that appear in Sprint’s brief.  Unite believes that these statements misrepresent both the facts and the law with respect to Unite’s legal requirement and ability to provide service in Kearney and Platte City pursuant to its status as an eligible telecommunications carrier (ETC) as defined by section 214(e)(1) of the federal Telecommunications Act of 1996.  Unite incorporates the arguments and citations made in its initial brief.  To the extent Unite has not specifically addressed a specific point made by either Commission Staff or Sprint in their initial briefs, the Commission should not construe this as Unite’s waiver of or acquiescence to the issues raised by either Staff or Sprint. 

Sprint urges the Commission to declare the Kearney and Platte City exchanges subject to effective competition because Unite has requested and received ETC status from the Commission for both of those exchanges.  

Whether a Sprint competitor has received a designation as an ETC should not be considered by the Commission when it makes its findings and conclusions with respect to whether Sprint is subject to effective competition in its various exchanges.  Unite has never received any universal service funding as the result of its ETC designation.  Nevertheless, Sprint, in its initial brief, states, “Unite is also an ETC under the Federal Telecommunications Act.  As such, Unite must be able to serve any customer who request[s] services within the Kearney exchange.”
  As previously discussed in its initial brief, Unite disagrees with Sprint’s interpretation of section 214(e)(1) of the Communications Act of 1934, as amended as it relates to ETCs.  The FCC Declaratory Order, received into evidence as Exhibit 13, is the seminal case concerning state commissions’ evaluations of applications seeking eligible telecommunications carrier (ETC) status.
  The FCC makes it quite clear that an ETC applicant need not be providing service throughout the area for which ETC status is sought at the time the application is submitted.
  In that order the FCC found that “an interpretation of section 214(e) requiring carriers to provide the supported services throughout the service area prior to designation as an ETC has the effect of prohibiting the ability of prospective entrants from providing telecommunications service.”
  

We believe requiring a prospective new entrant to provide service throughout a service area before receiving ETC status has the effect of prohibiting competitive entry in those areas where universal service support is essential to the provision of affordable telecommunications service and is available to the incumbent LEC.  Such a requirement would deprive consumers in high cost areas of the benefits of competition by insulating the incumbent LEC from competition.

Rather, an ETC applicant must be capable of and committed to providing service within a reasonable timeframe.  If a state commission determines that an ETC is no longer capable of and committed to providing service throughout the exchange or area where it has been designated an ETC, the state commission’s remedy is to revoke the ETC status.

Granting a competitive local exchange carrier ETC status does not make a CLEC a carrier of last resort.
  There are two steps that must take place before a CLEC becomes a carrier of last resort.
  First, the incumbent local exchange carrier must be found subject to [effective] competition.  Second, a CLEC must have notice and hearing before being found to be a carrier of last resort.  Hence, contrary to what Sprint stated in its brief, Unite need not be able to serve any customer who request[s] services within the Kearney exchange.  Unite is free to offer service on a non-discriminatory basis, pursuant to its Commission-approved tariff, which has a stated line extension policy and provisions for special construction if a customer desires service where facilities currently do not exist.  

Unite’s line extension policy is governed by its Commission-approved local exchange tariff, PSC Mo. No. 1, Section 8, Original Sheet No. 48, which states:

8. SPECIAL CONSTRUCTION

8.1 Description

A. The company, upon receipt of applicant’s proper application, will install a telephone system with suitable materials to assure that the applicant will receive reasonably safe and adequate telephone service.  The provision of the telephone system will be provided at not charge except where a charge is permitted under Section 8.2 and 8.4.  Temporary service is provided for under Section 8.5.  Due to the Company’s hub (central office) and spoke (fiber transmission line to an electron distribution node) system design, it will have facilities available for the supply of service to any Customer within 12,000 feet of the hub or electronic distribution node.

B. Special Construction is that construction undertaken:

Where facilities are not presently available, and there is no other requirement for the facilities so constructed;

Of a type other than that which the Company would normally utilize in the furnishing of its services;

Over a route other than that which the Company would normally utilize in the furnishing of its services;

In a quantity greater than that which the Company would normally construct;

On an expedited basis;

On a temporary basis until permanent facilities are available; or 

In advance of its normal construction.

If a customer requests service in an area where Unite does not have facilities, Unite informs that customer that they do not have facilities to offer service to that customer.  However, if the customer desires to receive service from Unite, notwithstanding the fact that Unite does not have facilities that extend to the customer’s location, the customer is responsible for material, material overhead, installation labor and installation labor overhead, plus a reasonable return on Unite’s investment, as set forth in Section 8.2 of the tariff.  

Unite has made the decision to be an 100% facilities-based local exchange carrier, offering service exclusively over its own facilities.  Unite’s tariff contains special construction provisions to reflect that intent.  This provision of the tariff has been approved by the Commission and is not discriminatory because it applies equally to all potential customers within the exchanges served by Unite.

It is noteworthy that Unite’s decision to be 100 percent facilities-based makes it less likely that Unite would be able to inappropriately receive universal service funds as the result of its ETC status if indeed those funds ever became available.  As the FCC has pointed out in its ETC orders, ETCs receive universal service support only to the extent that they serve customers.
  If Unite does not build to a particular customer, Unite would not be eligible to receive universal service funds to offset the cost of its last-mile facilities-based build.  Because of its business decision, Unite would not be receiving funds for serving using a combination of its own facilities and those of the incumbent.  

With respect to Platte City, Sprint’s brief states, “As in Kearney, Unite is an ETC and therefore advertises and offers its services throughout the Platte City exchange.”
  Once again, this is simply not true.  Unite advertises its services in newspapers of general circulation, but does not currently offer its services throughout the Platte City exchange.  Service has been offered in Platte City since August 2002, in accordance with Unite’s Commission-approved tariff.  In the areas of Platte City where Unite has constructed facilities, it has acquired 55 residential customers and approximately 200 business access lines; certainly not a sufficient number to justify a finding of effective competition.  

CONCLUSION

Unite urges the Commission to reject Sprint’s theory that any telecommunications company granted ETC status should be deemed subject to effective competition.  Unite, pursuant to its Commission-approved tariff, has made the decision only to offer service to customers in areas where it has facilities.  If a customer requests service in an area where facilities do not yet exist, the customer may, at his option and sole expense, opt to have facilities constructed to his premise, pursuant to the special construction provisions in Unite’s commission-approved tariff.  Unite does not offer service throughout either the Kearney or Platte City exchanges and should not be deemed subject to effective competition in either exchange, but particularly not in Platte City, where it has achieved only minimal penetration.
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� Sprint’s Post Hearing Brief at p. 9.


� Declaratory Ruling, In the Matter of the Federal-State Joint Board on Universal Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities Commission CC Docket NO. 96-45, FCC 00-248, Rel. August 10, 2000.


� Id. at ¶¶ 10-14.


� Id at ¶ 15.


� Id.


� Id. at ¶ 24.


� RSMo. 386.020(6) defines carrier of last resort as “any telecommunications company which is obligated to offer basic local telecommunications service to all customers who request service in a geographic area defined by the commission and cannot abandon this obligation without approval from the commission.”


� RSMo. 392.248.5 states: In local exchange areas subject to competition for essential local telecommunications service, the incumbent local exchange telecommunications company shall be designated as a carrier of last resort for essential telecommunications service.  The commission may, consistent with section 214(e)(2) of the federal Telecommunications Act of 1996, after notice and a hearing, designate one or more additional carriers of last resort for any exchange or other area designated by the commission upon a finding that such designation is in the public interest.  In exchanges where the commission has designated more than one carrier of last resort, the commission may permit a local exchange telecommunications company to relinquish such obligation, consistent with section 214(e)(4) of the federal Telecommunications Act of 1996, upon a finding that at least one carrier of last resort will continue to serve that area.  In local exchange areas not subject to competition for essential local telecommunications service, the incumbent local exchange telecommunications company shall continue to act as the carrier of last resort.


� Declaratory Ruling at ¶ 15.


� Sprint Post-Hearing Brief at p. 14.
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