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INITIAL BRIEF OF Fidelity Communication Services I, Inc.
COMES NOW Fidelity Communication Services I, Inc. (“Fidelity”), by and through its undersigned counsel, and for its Initial Brief states to the Missouri Public Service Commission (“Commission”) as follows:

INTRODUCTION

In this proceeding, the basic question before this Commission is whether there exists “effective competition” in certain pockets of the telecommunications marketplace in Missouri.  Sprint’s markets have been open to competition for less than five years, and, based on what Sprint is asking for in this proceeding, Sprint apparently does not dispute that its incumbent monopoly, at least for the most part, still dominates.  Even in those exchanges where Sprint  seeks a specific finding of competition, generally only one true competitor provides service.  Substantial barriers to entry still abound, particularly in the rural exchanges at issue in this proceeding, where the costs of building out a network and providing service are substantial.

Fidelity currently provides service in the Rolla and St. Robert exchanges.  Aside from statewide relief for certain services such as CENTREX and Directory Assistance, Sprint is seeking competitive classification for residence and business access line and line-related services in the Rolla and St. Robert exchanges.  It is important to note that Fidelity has only been providing service in the Rolla exchange for approximately three years and in the St. Robert exchange for about six months, which, in both cases, is significantly less than the five years required for the statutory presumption of effective competition to apply.  In other words, Sprint bears the burden of proving by substantial and competent evidence that effective competition exists with respect to basic local services in Rolla and St. Robert.

Sprint acknowledges that, in both Rolla and St. Robert, Fidelity is its only true competitor.  Sprint, in essence, seeks competitive classification in Rolla because Fidelity is predominantly a facilities-based provider that has captured what Sprint believes to be a “substantial” share of the market.  Sprint has simply failed, however, to carry its heavy burden of proving that the competitive forces in play in Rolla—as measured by all relevant factors, including market share, sustainability, and number of competitors—rise to the level of “effective competition.”  In addition, Sprint seeks competitive classification in St. Robert based on its speculation that, because Fidelity has been somewhat successful in Rolla, it is “likely” to be successful in St. Robert; however, not only does speculation not count—the question is whether “effective competition” exists now, not whether it may exist at some indeterminate point in the future—but the evidence does not support Sprint’s doomsday prediction in the first place.

There is a general, overriding theme to Sprint’s testimony—“You gave it to Southwestern Bell, so give it to us.”  Fidelity agrees that, at least with respect to the issues that it has weighed in on, that the Commission should treat Sprint in the same manner as Southwestern Bell.  The decision in the Southwestern Bell competition case, Case No. TO-2001-467 , is instructive on the issues of effective competition for basic local services in the Rolla and St. Robert exchanges and for CENTREX and Directory Assistance services statewide.

The Commission has previously defined “effective competition” as competition that exerts sustainable discipline on prices and moves them to the competitive level of true economic cost. 
  Also, market share loss, is the factor that the Commission finds particularly determinative of the extent to which services are available from alternative providers in a particular exchange. 

The Commission need not delve very far into the evidence to see that Sprint has failed in this case to meet its burden of supplying substantial and competent evidence of competition that exerts sustainable discipline.  Fidelity’s market share in the Rolla and St. Robert exchanges is not substantial.  In fact, in St. Robert, it is inconsequential.  As far as Fidelity can tell, its market share, even in Rolla, falls short of the market share of the CLECs in the Southwestern Bell exchanges found to be competitive.  Also, unlike the Southwestern Bell exchanges found to be competitive, there is only one CLEC (Fidelity)—as opposed to 30 or more—operating in the Rolla and St. Robert exchanges.  Finally, Sprint’s requests for statewide competitive classification of CENTREX and Directory Assistance services fail for the same reasons that Southwestern Bell’s did.  Sprint has placed too much emphasis on deregulated sources of competition, and on “paper competition,” and has not presented any exchange-by-exchange analysis or any substantial evidence of companies actually providing these services.

In conclusion, Fidelity offers one more thought:  What is Sprint going to do with its rates if it gets the competitive classification it seeks?  Sprint admits that Fidelity’s presence in the market to date has had no specific impact on Sprint’s prices or its pricing and product policies, strategies or plans.
  Further, Sprint has declined to offer the Commission any assurance that, in the event it acquires the competitive classification it seeks, it will reduce rates.
  


Therefore, Fidelity respectfully requests that the Commission deny Sprint’s request to classify as competitive basic local services in the Rolla and St. Robert exchanges, and CENTREX and Directory Assistance services statewide.

PRELIMINARY LEGAL ISSUE

Sprint bears the burden of proof in this proceeding.


At issue in this proceeding is whether effective competition exists with respect to certain services in certain Sprint exchanges.  Given that no competitor of Sprint has been certified and providing service in any Sprint exchange for a period of at least five years, there is no presumption of effective competition, but rather, the second sentence of § 392.245.5, RSMo. 2000, is applicable in this proceeding, and provides in relevant part:

The Commission shall, from time to time, on its own motion or motion by an incumbent local exchange telecommunications company, investigate the state of competition in each exchange where an alternative local exchange telecommunications company has been certified to provide local exchange telecommunications service and shall determine, no later than five years following the first certification of an alternative local exchange telecommunications company in such exchange, whether effective competition exists in the exchange for the various services of the incumbent local exchange telecommunications company.

Consequently, Sprint, as the party seeking relief from the status quo, bears the burden of presenting substantial and competent evidence of effective competition and the burden of proving that effective competition exists. 

ARGUMENT

Issue 1:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its residence core access line services (i.e., local exchange service, local operating service, directory listing, extension service, extended area service, local measured service and PBX service) offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s residence core access line services be classified as competitive?

Sprint’s residence and business core access line and line-related services should not be classified as competitive in either the Rolla or St. Robert exchanges.  Put simply, Sprint has failed to prove, by substantial and competent evidence, that effective competition exists with respect to such basic local services in those exchanges.  In the Direct Testimony of Mr. Idoux, Sprint identifies the following as the factors that the Commission must take into account in determining the presence or absence of effective competition in a particular exchange:  1) market share loss; 2) the number of carriers including resellers actually providing both resale and facilities-based service in the exchange; 3) the number of carriers certified to do business in the particular exchange; 4) the comparative longevity of the companies doing business, and 5) CLEC-owned fiber networks.
  A review of the evidence in this proceeding, as well as the guiding principles set forth in the SWBT Competition Case, reveals that effective competition does not exist in the Rolla or St. Robert exchanges.


Although the Commission recognized, in the SWBT Competition Case, that all relevant factors must be considered, it held that market share loss, the first factor identified above, is the one factor particularly determinative of “[t]he extent to which services are available from alternative providers in the relevant market.”
  The Commission has not adopted a definitive test for determining when market share loss is “substantial,” but a common understanding of the term “substantial” would require market share loss that is “considerable in importance, value, degree, amount, or extent.”
  Fidelity’s total market share—percentage of access lines for business and residence combined—in each of the Rolla and St. Robert exchanges is not “substantial.”  Specifically, Fidelity has captured approximately twenty-six percent (26%) of the access lines in the Rolla exchange, with the vast majority of those lines being located in the City of Rolla (where Fidelity’s affiliate has cable television facilities).
   Further, in the St. Robert exchange, Fidelity’s market share is a trivial one percent (1%).
  As far as Fidelity can tell, its business and residential market share, even in Rolla, falls short of the market share of the CLECs in the Southwestern Bell exchanges found to be competitive.
  Further, it is important to note that in the SWBT Competition Case the Commission found as non-competitive certain exchanges in which SWBT had suffered market share loss for business access lines similar to or greater than the market share loss in the St. Louis and Kansas City exchanges—the two exchanges found to be competitive for business local services.
  Accordingly, even in an exchange where market share loss is substantial, without further substantial evidence of the effect of competition, the Commission cannot find that effective competition exists.
  Finally, Staff’s witness, who happens to support Sprint’s request for competitive classification in Rolla, himself acknowledges that there is no bright-line test for, and reasonable persons can disagree about what constitutes, substantial loss in the market, particularly when market share is viewed in combination with all other relevant factors.
  In sum, Fidelity maintains that its market share in each of the Rolla and St. Robert exchanges, when viewed in conjunction with all other relevant factors discussed below, is not substantial, and even if substantial, alone does not justify a finding of effective competition.


With respect to the second and third factors identified above, the number of carriers certificated and number of carriers actually providing service in the exchange, Sprint makes it clear that although there may be additional carriers certificated in the exchanges, Sprint relies solely on the presence of Fidelity as justification for its request for competitive classification in both the Rolla and St. Robert exchanges.
  A sole competitor is a far cry from the thirty or more competitors operating in the SWBT exchanges found to be competitive.  Further, it is highly suspect whether additional CLECs will enter the Rolla and St. Robert markets in the foreseeable future.  Sprint acknowledges that it has no evidence that any company, aside from Fidelity, even plans to provide basic local services (other than prepaid local service) in the Rolla or St. Robert exchanges.
  Further, with respect to the fourth factor, comparative longevity, Sprint, or its predecessor in interest, United, has been providing telephone service in the Rolla exchange since 1931, whereas Fidelity has been providing service in Rolla since July, 2000, and in St. Robert since February, 2003.
  Sprint’s market dominance calls into question the sustainability of competition and price discipline in the Rolla and St. Robert markets.
The Commission has defined “effective competition” as competition that exerts sustainable discipline on prices and moves them to the competitive level of true economic cost.
  The challenge for the Commission, then, is to determine at what point competition is adequate to accomplish, over a sustained period of time, the purposes that were previously to have been accomplished by the cost floors and maximum prices provided by price cap regulation.
  If effective competition exists in Rolla and St. Robert, Sprint certainly has not acted like it.  In fact, Sprint has not taken any actions whatsoever to counteract the effects of competition in the Rolla exchange.
  Fidelity’s presence in the market has had no specific impact on Sprint’s prices or its pricing and product policies, strategies or plans.”
  Sprint should not be allowed to hide behind the excuse that “while under price cap regulation we cannot think or act like a competitive company,” because not only can Sprint decide not to increase its rates for a particular service under existing price cap regulation, it can seek exchange-specific pricing capability in an exchange such as Rolla rather than lowering rates on a statewide basis for all similar rate groups.
  Further, moving prices to the level of true economic cost is the furthest thing from Sprint’s mind in this proceeding.  Sprint does not even know if its current prices for residential access line services in Rolla are above or below its economic cost.
  Further, in the event of a finding of effective competition, Sprint does not know whether it will decrease or increase its rates in Rolla or St. Robert.

Although Fidelity believes that effective competition does not exist in either Rolla or St. Robert, Fidelity does acknowledge that Rolla is a closer call, and wishes to draw a distinction between the level of competition in Rolla and that in St. Robert.  To put it mildly, competition in St. Robert is in its infancy, and the Commission should resist Sprint’s efforts to lump St. Robert with Rolla, merely because Fidelity has the capability of providing service in St. Robert.  Fidelity is serving only 67 access lines, less than one percent (1%) of the market, in St. Robert.
  Further, although Fidelity intends to be predominately a facilities-based provider in St. Robert, it has no current plans to build out the entire exchange, and currently has the ability to serve only a small percentage of the exchange—three to five percent (3-5%) of the business lines—using its own facilities. 
  Unlike Rolla, Fidelity has no synergies with a cable affiliate in the St. Robert exchange, and has no cable franchise or cable facilities in the St. Robert exchange.
  Finally, Fidelity is not an eligible telecommunications carrier (ETC) in St. Robert.
  In sum, Fidelity maintains that the appropriate test is whether effective competition exists now, not whether it may exist at some indeterminate point in the future if all potential is realized,
 and, accordingly, believes that, regardless of what happens with Rolla, there is absolutely no substantial evidence whatsoever to support a finding of effective competition in St. Robert.

Issue 2:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its residence access line-related services (i.e., Sprint Solutions, busy line verification service, customer calling services, express touch, network service packages)  offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s residence access line-related services be classified as competitive?

For the reasons discussed in response to Issue 1 above, Sprint’s residence access line-related services should not be classified as competitive in either the Rolla or St. Robert exchanges.

Issue 3:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its business core access line services (i.e., local exchange service, local operating service, directory listing, extension service, extended area service, local measured service and PBX service) offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s business core access line services be classified as competitive?


For the reasons discussed in response to Issue 1 above, Sprint’s business core access line services should not be classified as competitive in either the Rolla or St. Robert exchanges.
Issue 4:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its business access line-related services (i.e.  Sprint Solutions, busy line verification service, customer calling services, express touch, network service packages) offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s business access line-related services be classified as competitive?

For the reasons discussed in response to Issue 1 above, Sprint’s business access line-related services should not be classified as competitive in either the Rolla or St. Robert exchanges.
Issue 6:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its CENTREX services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s CENTREX services be classified as competitive? 


Sprint seeks competitive classification for its CENTREX services statewide.  Sprint’s sole justification for such request is that various companies, including two of Sprint’s own affiliates—Sprint North Supply and Sprint Communications L.P.—provide PBX and key system hardware that “replicate many of the features available from the central office in a premise based switch.”
  More specifically, Sprint maintains that this customer premise equipment (CPE) is a “direct substitute” for, and the “functional equivalent” of, the central office based switching platform.
  In support of its claim for “effective competition,” however, Sprint cites only one instance of a customer discontinuing CENTREX services in favor of CPE:  The 4,000 line CENTREX customer in Warrensburg.
  Even more to the point, the Commission, in the SWBT Competition Case, has previously rejected the presence of CPE vendors as a basis sufficient to support a finding of effective competition for CENTREX services, and has indicated that an exchange-by-exchange analysis or evidence of companies actually providing the service is required.
  Similarly, Fidelity maintains that CPE is not functionally equivalent to CENTREX, at least where such CPE is not bundled with basic local service.
  When Sprint loses a CENTREX customer to CPE, it does not lose all service to that customer—the customer must still purchase local trunks.
  Finally, Sprint has no specific evidence, aside from the single Warrensburg customer, that any of its twenty percent (20%) decline in CENTREX lines over the past two years is attributable to CPE.
  Accordingly, the Commission should reject Sprint’s claim that CPE supports a finding of effective competition in CENTREX services.


Sprint does not present any exchange-by-exchange analysis or evidence of actual companies providing CENTREX-like services.  In fact, Sprint admits that it is aware of only two CLECs—Fidelity (in Rolla only) and ExOp—that have filed tariffs offering a CENTREX-like service.
  Further, Sprint has no evidence that Fidelity is actually providing any CENTREX-type service to any customer in any Sprint exchange,
 and no evidence that any CENTREX line has been lost in the Rolla or St. Robert exchanges.
  Sprint has simply failed to carry its burden of demonstrating that effective competition exists with respect to CENTREX services in any exchange, including particularly the Rolla and St. Robert exchanges.


Not only does Sprint offer no evidence of effective competition in CENTREX services, it offers no explanation as to why a finding of effective competition is necessary or desirable for it to compete.  Sprint fails to identify any “benefit” to be derived from a finding of effective competition in CENTREX services, at least for customers purchasing over 200 lines, which does not already exist under the customer-specific pricing (CSP) arrangements.
  Sprint already has adequate pricing flexibility under CSP and is not required to cost-justify, or get Commission approval of, CSP arrangements.
   Sprint even admits that competitive classification for CENTREX services would not have saved the Warrensburg customer, because that customer, before disconnecting its CENTREX service, issued a request for proposal, to which Sprint responded, but to no avail.


In sum, Sprint’s request for competitive classification of CENTREX services fails for the same reasons that SWBT’s did.  Sprint has placed too much emphasis on deregulated sources of competition, and on “paper competition,” and has not presented any exchange-by-exchange analysis or any substantial evidence of companies actually providing such services.

Issue 15:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its Directory Assistance services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s Directory Assistance services be classified as competitive?


Sprint seeks competitive classification for its Directory Assistance services statewide, based on the claim that certain deregulated alternatives, such as 555-1212, wireless carriers and Internet look-up services, are available to Sprint’s basic local customers.
  Although, as with CENTREX services, Sprint is able to identify a decline in Directory Assistance usage since 1998, it, nonetheless, is unable to determine with any reasonable certainty what part, if any, of that decline is attributable to any one or more of these specified deregulated alternatives, and, instead, relies on the unfounded claim that the overall market for Directory Assistance services has not declined.
  Although Sprint may have experienced a decrease in volume, such decrease is not necessarily indicative of competition.
  For example, Sprint acknowledges that, during this period of decline in usage of its Directory Assistance services, its price has gone up nearly fifteen percent (15%).
  In fact, Sprint even concedes that “it is hard to imagine price would not be a consideration to a customer [in choosing to purchase Directory Assistance services],”
 but nevertheless offers no evidence suggesting the degree to which the availability of deregulated alternatives—as opposed to the increase in price—has caused the decline in usage.

Sprint’s game plan with respect to both Directory Assistance and CENTREX services is clear:  It continues to increase prices under the guise of “being required to do so” under price cap regulation, then questions why it is losing business, and ultimately demands competitive classification as the “be all, fix all.”

The failure of the deregulated alternatives identified by Sprint to impose any price discipline on Sprint’s Directory Assistance services is significant, and in and of itself suggests that these alternatives are not functionally equivalent to or substitutable for Sprint’s regulated services.  Indeed, the Commission has held that deregulated sources of competition do not constitute substantial evidence of effective competition unless backed by “Missouri-specific information” or evidence of “specific impact on [the incumbent’s] prices or its pricing and product policies, strategies or plans.”
  Sprint has produced no specific evidence of the impact that these deregulated alternatives have had on its prices or its pricing and product policies, strategies or plans.


Notably, the Commission, in the SWBT Competition Case, in addition to rejecting the presence of deregulated alternatives as being insufficient to support a finding of effective competition for Directory Assistance services, also indicated that “directory assistance is so closely related to basic local service that it cannot be subject to effective competition where basic local is not subject to effective competition.”
  Fidelity sees no reason to depart from this sound logic.
  Sprint has presented no substantial evidence whatsoever that Missouri consumers are actually utilizing these alternatives or that these alternatives are reliable.
  Moreover, the evidence presented by OPC and Staff suggests that these deregulated alternatives are not “substitutable” for Sprint’s Directory Assistance services.  By way of example, a customer who has not presubscribed to an interexchange carrier cannot access alternate directory assistance by dialing 555-1212.
  Further, the alternatives are not widely publicized, may be unreliable, and require users to take additional, sometimes time-consuming steps, such as “dialing-around” or logging on to the Internet, to obtain the information.
  Accordingly, Sprint’s request for statewide competitive classification of Directory Assistance services should be denied.

CONCLUSION


Admittedly, there is no bright-line test for determining when competition is fledging competition in need of nurturing, as opposed to “effective, sustainable competition” justifying a lesser degree of regulation for the incumbent.  A finding of effective competition must, however, be supported by substantial and competent evidence.  Further, the Commission must, in matters involving close questions, err on the side of caution—in favor of a finding of no effective competition—when, after all, Sprint bears the burden of proof in this proceeding.  With respect to those matters that Fidelity has addressed, Sprint has simply failed to carry its heavy burden.  Accordingly, Fidelity respectfully requests that the Commission find that effective competition does not exist for basic local service in the Rolla or St. Robert exchanges or for CENTREX or Directory Assistance services statewide.
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