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MEMORANDUM

TO: Missouri Public Service Commission Official Case File
Case No. GU-2007-0480, Missouri Gas Energy

FROM: Paul R. Harrison, Auditing Department
/s/ Paul R. Harrison 9/06/2007 /s/ Robert S. Berlin 9/06/2007
Utility Services Division/Date General Counsel's Office/Date

SUBJECT: Staff Recommendation to deny MGE’s request for an Accounting Authority Order for
costs related to its former manufactured gas plants.

DATE: September 6, 2007

On June 13, 2007, Missouri Gas Energy (MGE or Company), a division of Southern Union
Company (Southern Union), filed an Application for an accounting authority order (AAO)
authorizing the deferral of costs relating to environmental costs associated with its former
manufactured gas plant (MGP) sites. MGE maintains that ”an application for an AAO contains a
single factual issue — whether the costs, which are asked to be deferred, are extraordinary in nature.
In the matter of the application of Missouri Public Service, 1 Mo.P.S.C.3d 200, 300-204 (1991).
‘By seeking a Commission decision [regarding the issuance of an AAO] the utility would be
removing the issue of whether the item is extraordinary from the next rate case. All other issues
would still remain, including, but not limited to, the prudency of any expenditures, the amount of
recovery, if any, whether carrying costs should be recovered, and if there are any offsets to recovery.’
1d.” [MGE Application, pages 2-3.]

In addition, in its Application the Company maintains that the Commission has in the past
issued AAO’s for costs “caused by unpredictable events, acts of government and other matters
outside the control of the utility or the Commission.’ In the matter of St. Louis County Water
Company s Tariff Designed to Increase Rates, MoPSC Case No. WR-96-263, p. 13 (December 31,
1996) (emphasis added). The Commission has further stated that it "has periodically granted AAOs
and subsequent ratemaking treatment for various unusual occurrences such as flood-related costs,
changes in accounting standards, and other matters which are unpredictable and cannot adequately
or appropriately be addressed within normal budgeting parameters.” Id. at p. 14 [MGE
Application, page 3.]

Finally, in its Application the Company maintains that there are many examples of AAOs
based upon government actions and regulation. These instances include “compliance with
environmental regulations such as the Clean Air Act (In the matter of the application of Missouri
Public Service, 1 Mo.P.8.C.3d 200, 203-204 (1991)). In fact, the Commission has granted AAQ’s to
natural gas companies in the past related to environmental activities. See In the Matter of Laclede
Gas Company, Case No. GR-96-193, 5 Mo. P.S.C. 3d 108 (1996) (Laclede given authority to defer
*costs incurred to comply with Environmental Protection Agency regulations and orders in
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connection with: (1) the investigation, assessment, removal, disposal, storage, remediation or other
treatment of residues, substances, materials and/or property that are associated with former
manufactured gas operations or located on former manufactured gas sites; (2) the dismantling and/or
removal of facilities formerly utilized in manufactured gas operations; (3} efforts to recover such
costs from potentially responsible third parties and insurance companies; and, (4) payments received
by Laclede as a result of such efforts.); In the Matter of the Application of United Cities Gas
Company, a Division of Atmos Energy Corporation, for an Accounting Authority Order Related to
Investigation and Response Actions Associated with Its Former Manufactured Gas Plant Site in
Hannibal, Missouri, Accounting Authority Order, Case GA-98-464 (1999).” ” [MGE Application,
pages 3-4.]

Specifically, by this Application, MGE requests an order which authorizes deferred
accounting treatment for costs incurred in connection with environmental compliance activities
primarily related to investigation, assessment and remediation of former MGP sites.

- History

On January 31, 1994, Southern Union purchased the Missouri gas properties now being
operated as MGE from Western Resources, Inc. (Western Resources) for $400,300,000. In its
Amended Annual Report to the Securities and Exchange Commission (SEC), Form 10-K/A, filed on
September 30, 1994, shortly after its purchase of the Western Resources property, Southern Union
described the status of the newly acquired former manufactured gas plant sites:

Missouri Gas Energy owns or is otherwise associated with a number of sites
where manufactured gas plants were previously operated. These plants were
commonly used to supply gas service in the late 19th and early 20th
centuries, in certain cases by corporate predecessors to Western Resources.
By-products and residues from manufactured gas could be located at these
sites and at some time in the future may require remediation by the
Environment Protection Agency (EPA) or delegated state regulatory
authority.

By virtue of notice under the Missouri Asset Purchase Agreement and its
preliminary, non-invasive review, the Company became aware prior to
closing of eleven such sites in the service territory of Missouri Gas Energy.
Based on information reviewed, it appears that neither Western Resources

nor any predecessor in interest ever owned or operated at least three of those
sites.

Subsequent to the closing of the Missouri Acquisition, as a result of an
environmental audit, the Company has discovered the existence of possibly
six additional sites in the service territory of Missouri Gas Energy. Southern
Union has so informed Western Resources. The Company does not know if
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As part of the purchase transaction, Southern Union and Western Resources entered into an
Environmental Liability Agreement (ELA) with respect to future costs associated with the former
manufactured gas plants being sold to Southern Union. The highly confidential ELA is attached, as
Attachment 1, to this memorandum and describes a five-step tiered approach to the allocation of
substantially all liabilities under environmental laws that may exist or arise with respect to the
MGE’s Missouri properties. The ELA is described as follows in Southern Union’s September 30,

any of these additional sites were ever owned or operated by Western
Resources or any of its predecessors in interest. Western Resources informed
the Company that it was notified in 1991 by the EPA that it was evaluating
one of the sites (in St. Joseph, Missouri) for any potential threat to human
health and the environment. Western Resources also advised the Company on
September 15, 1994 that as of that date the EPA had not notified it that any
further action was required. Evaluation of the remainder of the sites by
appropriate federal and state regulatory authorities may occur in the future.
At that time and based upon information available to management, the
Company believed that the costs of any remediation efforts that may be
required for these sites for which it may ultimately have responsibility will
not exceed the aggregate amount subject to substantial sharing by Western
Resources.

1994 SEC Form 10/K-A:

Southern Union and Western Resources also entered into an Environmental
Liability Agreement. Subject to the accuracy of certain representations made
by Western Resources in the Missouri Asset Purchase Agreement, the
agreement provides for a ticred approach to the allocation of substantially all
liabilities under environmental laws that may exist or arise with respect to
Missount Gas Energy. The agreement contemplates Southern Union first
seeking reimbursement from other potentially responsible parties or recovery
of such costs under insurance or through rates charged to customers. To the
extent certain environmental liabilities are discovered by Southern Union
prior to January 1, 1996, and are not so reimbursed or recovered, Southern
Union will be responsible for the first $3,000,000, if any, of out of pocket
costs and expenses incurred to respond to and remediate any such
environmental claim. Thereafter, Western Resources would share one-half of
the next $15,000,000 of any such costs and expenses, and Southern Union
would be solely liable for any such costs and expenses in excess of
$18,000,000. The Company believes that it will be able to obtain substantial
reimbursement or recovery for any such environmental liabilities from other
potentially responsible third parties, under insurance or through rates charged
to customers.
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Specifically, the ELA established a five-tier approach for the recovery of all environmental
costs for the MGE properties. The agreement contemplates Southern Union first seeking
reimbursement from insurance carriers; second, through other potentially responsible parties (PRPs);
third, through rates charged to customers; fourth, Southern Union would be responsible for the first
$3,000,000 of the initial remaining liability; and, finally, Western Resources would share one-half of
the next $15,000,000 of any such remaining costs and expenses. The ELA is scheduled to expire on
January 31, 2009,

MGE’s MGP Costs

Based on the documents received in response to data requests in this case, the Staff
calculated that over the period 1994 through July 31, 2007, MGE has incurred a total of $10,232,501
in_ environmental costs, the bulk of which is specifically related to activities at its former MGP sites.
Based also on data request responses, MGE recovered total MGP reimbursements of $8,272,273
through insurance claims and other payments from PRPs. In addition, Southern Union’s initial
liability for MGP costs as referenced in the ELA will cover an additional $3,000,000 in
environmental costs. MGE has indicated to the Staff that it does not intend to charge customers for
costs covered by the $3,000,000 liability amount, or to defer costs under this Application that would
be covered by this ELA provision. In other words, as of July 31, 2007, taking into account both
reimbursement from third parties and the portion of such costs that MGE has agreed not to charge to
ratepayers, there has been no net MGP expenses chargeable to MGE'’s customers to date. As of
July 31, 2007, MGE still has an excess of environmental cost recoveries over incurred
environmental costs of at least -$1,039,772.

As shown above, MGE has received significant reimbursement of its MGP costs from
insurance companies and other PRPs. In addition, MGE expects reimbursements of up to 50% of
certain of its MGP costs from Western Resources as discussed above. In a discussing of its MGP
costs in SEC Form 424B2 filed on January 10, 1994, Southern Union stated:

The Company believes that it will be able to obtain substantial if not
complete reimbursement or recovery for any such environmental liabilities
from other potentially responsible third parties, under insurance or rates
charged to customers.

In addition, the Company is aware of the existence of other significant
potentially responsible parties from whom contribution for remediation
would be sought, and would expect to make claims upon its insurers, Western
Resources; other potentially responsible parties (PRP) and would institute
appropriate requests for rate relicf.
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However, thirteen and one half years after it advised the SEC of the above, Southern Union
has not sought recovery of any of these costs from Western Resources under the provisions of the
ELA. Inresponse to Staff Data Request No. 6, when asked why MGE and/or Southern Union has
not attempted to enforce the ELA between Southern Union and Western Resources for the past
thirteen and one half years, MGE responded that “To date, there have not been any costs which have
not been covered by insurance, PRPs or the $3,000,000 referenced in the agreement.” While
Southern Union has not sought recovery of these costs from Western Resources, it has taken action
to secure ratemaking recovery of these MGP costs from Missouri customers in their last two rate
cases and through the filing of this AAO Application. MGE’s current gas customers (who had no
role in the creation of MGP costs and have no legal or contractual liability for them) are being asked
io carry the future financial burden for the cleanup costs of these MGP sites.

Prior Treatment of MGP Costs in MGE Rate Cases

During MGE’s last two rate cases (Case Nos. GR-2004-0209 and GR-2006-0422), MGE
requested that the Commission establish an environmental response fund (ERF) of $750,000 and
$500,000, respectively, to be included in annual rates for their MGP remediation costs. In their ERF
proposals, the Company recommended that the ERF fund be treated as a “tracking mechanism” by
which MGP costs (of unknown future quantity) would be collected from customers through a
separate rate element, and later “trued up” by the Company by comparing the amount of the rate
collections to the MGP expense actually incurred by MGE. Any over-recovery or under-recovery of
MGP costs, as reflected by the tracking mechanism, would be refunded to/collected from customers
at a later date. Also, as part of this proposal, the Company proposed that fifty percent (50%) of any
applicable insurance proceeds and/or contributions obtained from Westar Energy (formerly Western
Resources) and/or contributions obtained from PRPs, net of costs associated with obtaining such
proceeds and/or contributions, should be credited to this fund. The remaining (50%) of these
recoveries would be credited to the shareholders as a form of profit. The Company stated that under
the terms of the proposed ERF, contributions to and/or proceeds obtained from other parties, net of
the cost of obtaining such contributions and/or proceeds, shall be shared evenly between the
Company’s shareholders (as a form of profit) and customers (as a credit to the ERF). The fund
would also be given credit for the accrued liability in the amount of $3,000,000 recorded on

Southern Union’s books following the acquisition of the Missouri property (which was to become
MGE) from Western Resources.

In Case NO. GR-2004-0209, in regard to the ERF proposal, the Commission ruled that:

In the future, at least until 2009, costs not covered by insurance will be paid,
in part, by Western Resources under the Environmental Liability Agreement
between those companies. In sum, MGE’s proposal to include $750,000 per
year in its cost of service for future environmental cleanup costs is based
entirely on speculation regarding costs that the company may never incur.
Furthermore, the creation of a pre-funded source for the payment of these
cleanup costs would remove much of Southern Union’s incentive {o ensure
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that only prudently incurred and necessary costs are paid. If the money has
already been recovered from ratepayers and is being held in the Fund,
Southern Union would have little incentive to not pay it out to settle claims
brought against it. The Fund would be subject to audit by Staff and Public
Counsel and they could seek a prudence adjustment if necessary. But the
need for a prudence adjustment is difficult to prove and is not a good
substitute for the company’s own desire to prudently minimize its costs to
improve its bottom line. For these reasons, the Commission finds that
MGE’s proposal to create an Environmental Response Fund should be
rejected. [Order, pages 35-39.}

In Case NO. GR-2006-0422, on the same issue, the Commission ruled that:

MGE agrees that it is not possible to ascertain the costs of investigation and
remediation. That the magnitude of the costs associated with this effort is
impossible to know is again noted by MGE. Further, to date, MGE has not
paid any costs associated with the environmental clean up. That these costs
are not known and measurable precludes their inclusion in rates.
Furthermore, the creation of a pre-funded source for the payment of these
cleanup costs would remove much of Southern Union’s incentive to ensure
that only prudently incurred and necessary costs are paid. If the money has
already been recovered from ratepayers and is being held in the Fund,
Southern Union would have little incentive to not pay it out to settle claims
brought against it. Although the Fund would be subject to audit by Staff and
Public Counsel and they could seek a prudence adjustment, the need for a
prudence adjustment is difficult to prove and is not a good substitute for the
company’s own desire to prudently minimize its costs to improve its bottom
line. For these reasons, the Commission finds that MGE’s proposal to create
an Environmental Response Fund shall be rejected. [Order, pages 18-20.]

Prior Deferral Treatment of MGP Costs in Missouri

In Case No. GR-94-220, which concluded in a Stipulation and Agreement reached between
the parties to the case, the Commussion authorized Laclede Gas Company (Laclede) to establish an
environmental cost deferral procedure. This deferral procedure became effective September 1, 1994.

The authorization to begin deferring MGP related costs was only triggered to the extent that
Laclede’s costs exceeded the $250,000 of MGP costs reflected in the Laclede’s rates. In the event the
cumulative liability incurred by the Company for such costs during the deferral period was less than
the cumulative amount of such annualized costs reflected in the rates approved in the settlement,
Laclede was required to refund the difference. Laclede was also required to file a general rate case

within approximately two years of the deferral authorization, or else the deferral authorization would
become null and void.
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This environmental cost deferral was continued as a result of stipulations and agreements in
Laclede’s next two rate cases. Laclede’s deferral authority for its MGP costs ended on July 31, 1999
as part of the Stipulation and Agreement reached in Laciede’s subsequent rate proceeding, Rate Case
No. GR-99-315. Since that time, Laclede has not deferred any of its MGP expenses, and those costs
have been treated as an ordinary expense in rate cases filed since 1999. ‘

In an AAO issued by the Commission in Case No. GA-98-464, United Cities Gas Company
(United Cities), a division of Atmos Energy Corporation, was authorized to defer costs related to its
MGP site in Hannibal, Missouri. In this order, as in the Laclede authorization, the Commission
imposed a time requirement for filing of a subsequent rate case following the AAO issuance. Inthe
United Cities order, the Commission indicated that the AAO would become “null and void in the
event that United Cities does not file tariff sheets proposing a general increase in rates within
twenty-four (24) months from the effective date of this order.” United Cities did not file a rate case
within this period, and ultimately never sought ratemaking treatment of any of its deferred MGP
costs, and its authority to defer MGP costs has since accordingly lapsed.

No Missouri utility is currently deferring its MGP or other environmental remediation costs
pursuant to a Commission-authorized AAO.

Standards for Deferral

The Commission expressed its general position and standards for deferral of costs incurred
outside a rate case test year in its Report and Order in Case Nos. EO-91-358 and EO-91-360, cases
file by Missouri Public Service, a division of UtiliCorp United, Inc. (now Aquila, Inc.). In this
Order, the Commission expressed its position that costs incurred outside of a rate case test year
should be allowed only on a limited basis:

The deferral of costs from one period to another period for the development
of a revenue requirement violates the traditional method of setting rates....
Under historical test year ratemaking, costs are rarely considered from earlier
than the test year to determine what is a reasonable revenue requirement for
the future. Deferral of costs from one period to a subsequent rate case should
be allowed only on a limited basis. [Order, pages 6-7.]

In the Standards for Deferral section of this Report and Order, the Commission described the

following critena for allowing utility companies to defer costs incurred outside of a rate case test
year as a regulatory asset:

1. Events occurring during a period that are extraordinary, unusual and
unique, and not recurring; and

2. The costs associated with the material event are material.

Appeadix A



MO PSC Case Nao, GU-2007-0480
OFFICIAL CASE FILE MEMORANDUM
PAGE 8 of 13

These criteria, as they apply to MGE’s instant Application, will be addressed below.
However, before concluding whether or not MGE’s MGP costs and its Application in this case have
met these criteria, a brief review of how the Federal Energy Regulatory Commission (FERC)
Uniform System of Accounts (USOA) defines the term “extraordinary items” in General Instruction
No. 7 may be helpful. The FERC USOA for natural gas utilities reads as follows:

Extraordinary items. It is the intent that net income shall reflect all items of
profit or loss during the period with the exception of prior period adjustments
as described in paragraph 7.1 and long-term debt as described in paragraph
17 below. Those items related to the effects of events and transactions which
have occurred during the current period and which are of unusual nature and
infrequent occurrence shall be considered extraordinary items. Accordingly,
they will be events and transactions of significant effect which are abnormal
and significantly different from the ordinary and typical activities of the
company, and which would not reasonably be expected to recur in the
foreseeable future. (In determining significance, items should be considered
individually and not be in the aggregate. However, the effects of a series of
related transactions arising from a single specific and identifiable event or
plan of action should be considered in the aggregate.) To be considered as
extraordinary under the above guidelines, an item should be more than
approximately 5 percent of income, computed before extraordinary items.
Commission approval must be obtained to treat an item of less than 5
percent, as extraordinary.

The remainder of this recommendation memorandum will discuss the reasons the Staff
believes that MGE’s Application to defer environmental costs does not meet the Commission’s
traditional standard for deferral of costs. In the event the Commission chooses to grant MGE’s
deferral request, the Staff will also suggest conditions to be placed upon any such approval.

MGE’s MGP Costs are not Unusual in Nature

As a natural gas distribution company, it should not be considered unusual for MGE to
experience environmental remediation costs, such as costs to clean up former MGP sites. Many
natural gas distribution and electric utilities throughout the United States are incurring MGP-related
costs. In Missouri alone, MGP-related costs have been incurred by Laclede, United Cities and the
Missouri Public Service division of Aquila, Inc., in addition to MGE.
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MGE’s MGP Costs are not Infrequent in Occurrence

Southern Union has been aware of the existence of potentially significant MGP costs
associated with the Missouri gas properties it purchased from Western Resources since at least 1993.
In fact, areview of the invoices from environmental contractors and consultants received in response
to data requests in this proceeding show that MGE has been experiencing environmental costs each
and every year since it came into existence in 1994, Based on the documents received in response to
data requests in this case, the Staff calculated that over the period 1994 through July 31, 2007, MGE
incurred approximately $10,232,501 in environmental costs, the bulk of which is related to its MGP
operations. Therefore, the Staff concludes that MGE's MGP costs are not infrequent in occurrence.

Not only has MGE been incurring MGP-related costs for more than ten years, its own
assertions in its Application show that it is likely that it will continue to incur these costs for the
foreseeable future. Nor does MGE’s Application explain why its future MGP costs will not continue
to be largely reimbursable from third parties, as its past MGP costs have been. As such, these costs
do not meet the Commission’s nonrecurring or “infrequency of occurrence” criteria. Given the
industry in which MGE operates, the Staff does not consider environmental costs, such as its MGP
costs, to be unusual in nature for MGE.

The Staff agrees with the findings of the Accounting Principles Board in its APB Bulletin
No. 30 where the Board stated that “An event or transaction of a type that occurs frequently in the
environment in which the entity operates cannot, by definition, be considered as extraordinary,
regardless of its financial effect.”

MGE’s Current MGP Costs Are Not Material

In MGE’s last rate case, No. GR-2006-0422, the Staff’s last calculation of MGE’s net
operating income on an adjusted basis was $36,123,186. For comparison purposes, during the same
time period, MGE did not incur any MGP costs for which it was not reimbursed through insurance
carriers or by other PRPs, or covered by its initial ELA liability of $3,000,000 . (The same point is
true for the entire period of 1994 through July 2007.) Obviously, MGE'’s current and past levels of
unreimbursed MGP costs do not meet the 5% net income materiality level used by the FERC, and
MGE’s past and current level of unreimbursed MGP costs certainly do not “significantly distort”
MGE’s current and past year’s net income levels.

Even if MGE’s environmental clean-up costs were to be considered extraordinary, deferrat
authority should not be granted unless the costs are actually material in nature as well. The Staff
believes that materiality should not be judged based upon projected or budgeted future cost levels. It
is only appropriate to grant deferral requests per AAQ applications when the extraordinary event in
question has actually occurred or is certain of occurring, and the financial impact on the utility can
be quantified with a high degree of accuracy. In its Application, MGE freely admits that it 1s “not
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possible to predict the timing and magnitude of MGP investigation at this time. ...there is uncertainty
as to the ultimate costs of the remediation efforts” [MGE Application, p. 6.] Without an examination
of actual incurred expenses by a utility, it is not possible to judge whether the costs of a particular
event or series of events can be handled through normal accounting and rate practices, or whether
treatment as an extraordinary item is justified.

The Commission itself has indicated that deferral treatment should not be granted to
speculative expense amounts associated with events whose occurrence or timing is uncertain. In its
Report and Order in Case Nos. EO-91-358 and EO-91-360, the Commission stated:

The Commission agrees with Staff that whether the event has occurred or is
certain to occur in the near future is a relevant factor. Utilities should not
seek deferral of speculative events since it is hard to determine whether an
gvent is extraordinary or material unless there is a high probability of its
occurring within the near future. [Order, pages 8-9.]

MGE’s Application does not provide any evidence that MGP clean-up costs are certain of
occurring within the near future, nor does it assert that the financial impact of these events, when
and if they incur, are capable of being accurately quantified at this time. Given the uncertain and
speculative nature of MGE’s future environmental cost levels at this time, MGE’s instant
Application is clearly premature.

Deferral Authority. If Granted, Should Only Apply to MGP Costs

MGE’s request to defer costs in the instant Application is intended to apply to “costs
incurred in connection with environmental compliance activities primarily related to investigation,
assessment and remediation of former manufactured gas plant sites.” However, MGE’s discussions
in its Application of these costs are solely concerned with MGP-related costs. Therefore, if the
Commission were to grant MGE’s requested deferral authority, the Staff recommends that such
authority be limited to costs directly associated with investigation, assessment and remediation of
former MGP sites.

MGE Should Continue to Seek Recovery of MGP Costs from Western Resources if Deferral
Authority is Granted

As discussed above, MGE has the opportunity to seek recovery from Western Resources of a
portion of its incurred MGP costs under the terms of the ELA. To date, MGE has not obtained any
such recovery from Westemn Resources, and its ability to do so will expire in early 2009.

In reference to the ELA , the Staff'is concerned with the impact upon the Agreement between
Western Resources and Southern Union if this AAO is approved. Specifically, if MGE has recovered
all costs from three of the four tiers (insurance, PRPs and the $3,000,000 initia! liability, as
referenced in the Agreement) and is allowed by the Commission to defer all remaining MGP costs to
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the next rate case, can this action be interpreted as relieving Western Resources from its legal
liability for its share of the remaining costs?

The Staff believes strongly that any deferral authorization or order allowing rate recovery of.
MGP costs should only be granted after MGE demonstrates that recovery of these costs is not
possible from any other source, including insurance carriers, other PRPs and Western Resources
under the ELA. Accordingly, the Staff recommends that, in the event the Commission grants MGE’s
deferral request in this Application, MGE only be allowed to defer 50% of its actual incurred MGP
related expenses in order to recognize the portion of such costs potentially eligible for recovery from
Western Resources under the terms of the ELA.

A Time Limit Should Be Placed Upon Any Allowed Deferrals if Deferral Authority is Granted

As has been discussed, the Commission’s previous authorizations to defer environmental
costs (Laclede, United Cities) both contained a time limit requiring the utilities to file a rate case
within a period of time, or write-off the deferrals. In fact, most, if not all, deferrals allowed by the
Commission through AAO applications have contained a similar rate case filing requirement. The
Commission’s rationale for such a limit was discussed in the Order for Case Nos. EO-91-358 and
EO-91-360:

The Commission finds that a time limitation on deferrals is reasonable since
deferrals cannot be allowed to continue indefinitely. The Commission finds
that a rate case must be filed within a reasonable time after the deferral
period for recovery of the deferral to be considered... The limitation
accomplishes two goals. First, it prevents the continued accumulation of
deferred costs so that total disallowance would not affect the financial
integrity of the company or the Commission’s ability to make the
disallowance; and secondly, it ensures the Commission a review of those
costs within a reasonable time. If the costs are truly extraordinary, recovery
in rates should not be delayed indefinitely. A utility should not be allowed to

save deferrals to offset against excess earnings in some future period. {Pages
8-9.]

The Staff believes a requirement that MGE file a general rate case within two years or forfeit

its ability to recover such deferrals in rates is reasonable in this instance, if the Commisston chooses
to allow MGE to defer its MGP costs through this Application.

Any Deferral Order Should Have No Ratemaking Effect

In all past AAOs granted by the Commission that the Staff is aware of, the Commission
included language in its orders making clear that the authorization was not determinative in any way
* on the.question of future rate recovery of deferred costs. The Staff believes that similar language is
appropriate in any Order in this Application allowing MGE to defer MGP costs.
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Staff Recommendations

As described above, the Staff believes that MGE’s MGP costs are not extraordinary in nature,
nor are its current level of incurred unreimbursed MGP costs material. For these reasons, the Staff
believes that this Application does not meet the Commission’s standards for AAO approval.
Therefore, the Staff recommends that the Commission reject MGE’s AAQ Application in this case.

If the Commtssion for any reason issues the requested AAO to MGE, the Staff recommends
that the Commission include standard language in the Ordered section of the AAO. This language
should include that the AAO would become null and void in the event that MGE does not file tariff
sheets proposing a general increasc in rates within twenty-four (24) months from the effective date
of this order, and state that granting this AAO would have no effect on the subsequent ratemaking
treatment of the deferred costs.

Any deferral authority granted to MGE should be limited to 50% of its incurred MGP costs
otherwise eligible for sharing with Western Resources under the ELA.

If the Commission issues the requested AAO to MGE, the Staff recommends that the deferral
authority be limited to MGE’s incurred costs associated with former MGP sites.

In addition, Southern Union has in the past contracted with the same legal firms for Missouri
MGP related activities, other types of legal work and MGP costs for other states. Because of this
fact, and because legal fees has represented a substantial portion of Southern Union’s MGP costs, the
Staff requests that the Commission order MGE to require of'its iegal consultants to include a specific

description of the type of work performed for each hour on each invoice presented for costs deferred
under this AAO.

If the Commission does approve this AAO request, the Staff recommends the Commission
include the following language in its Ordered section of the AAO:

1. That MGE is authorized to defer up to 50% of its MGP expenditures that it
incurs eligible for potential sharing with Western Resources under the ELA, and
100% of its MGP expenditures not eligible for sharing under the ELA to Account
182.3, Other Regulatory Assets, beginning on October 1, 2007 and continuing
through the earlier of September 30, 2009 or the end of the Commission-ordered test
year as updated, or true-up period in MGE’s next rate case. MGE should
immediately reflect as a credit to the deferral any recoveries accrued on its or
Southern Union’s books and records or received from insurance carriers. or.other
third parties relating to MGP costs previously deferred.
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2. That nothing in this order shall be considered a finding by the Commission of
the reasonableness of the costs and/or expenditures deferred, and the Commission
reserves the right to consider the ratemaking treatment to be afforded all deferred
costs and/or expenditures, mncluding the recovery of carrying costs, if any.

3. That MGE 1s hereby directed to maintain detailed supporting records, work
papers, invoices and other documents to support the amount of costs deferred under
this AAQ, including any related deferred taxes recorded as a result of the cost
deferral. In addition, MGE shall provide detailed documentation, including a
complete description of the type of work performed, specific MGP site and time
spent for each invoice submitted for all legal expenses deferred under this AAO.
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BEFORE THE PUBLIC SERVICE COMMISSION
~ OF THE STATE OF MISSOURI

In the Matter of the Application of Missouri Gas )

Energy, a division of Southern Union Company, for ) Case No. GU-2007-0480
an Accounting Authority Order Concerning )

Environmental Compliance Activities

AFFIDAVIT OF PAUL R. HARRISON

STATE OF MISSQURI )
' ) ss.
COUNTY OF COLE )

PAUL R. HARRISON, of lawful age, on his oath states: that he has participated in
the preparation of the foregoing Staff Recommendation in memorandum form, to be
presented in the above case; that the information in the Staff Recommendation was
developed by him; that he has knowledge of the matters set forth in such Staff
Recommendation; and that such matters are true and correct to the best of his knowledge
and belief.

PAUL R. HARRISON

Subscribed and sworn to before me this (a ~"_day of September, 2007.
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_ ENVIRONMENTAL LIABILITY AGREEMENT .

ENVIROHHENTAL LIABILIT‘!‘ .RGREEHEHT (the "Agreement Yo dated as'.-

N

' of 5"“““? 31 1994 between WESTERN stuuncz:s,'ff

.:Purchase of Assets dated as of July 9 ,1993, 1the "Asset Purchaseif’

'--INc.; a Kansas corporatlon ("Seller") and SOUTHERN UHION COMPANYL_-”

.

‘a. Delaware corporatxon ("Buyer")

HHEREAS Seller and Buyar hava antered znto an Agreement fOr,

'ngreement"), in whlch this Agreement is. lncorporated by referencef

'.'pursuant to Article XIII of: the Asset ' Purchase Agrreement, and .

WHEREAS, Buyﬂ: and Seller desire to provide a framework fcr‘.

’:the liability of the parties for Envlrcnmental Claims and for the

;-sharing ‘of Environmental costs,= Qv- " 'n'._;;: f{'l : "_j;~

NOH THEREFORE, in consideration the:eof and cf the respectlven"

“covenants. repreaentations and warranties herein contained, tha ..

":;parties aqree as fallows.

Article 1. ASSUH?TION OF. LIABILITY Except as. hereinafterh

‘zprovlded, Buyer hereby {a} assumes and’ agrees ‘to be responsible fer:

'”all Envlrcnment.al Claims now pending or that may hereafter arise

' -‘;with respect to the Assets and the Business and (b] - agrees to pay, . -

Esz pertorm and discharge,_.as ‘and when due‘ and payable,- all:”

."Envlromuental Casts wlth respect to such Environmental Cla;ms‘

7Buyer hereby agrees, except as henein p50v1ded, to- 1ndemnlfy and.

held" Seller harmlesa from and agalnst arl Environmantal Claims and

“"wEnvlronmental Costs which Buyex has assumed or agreed to be :

Aresponsible for pursuant to thls Article RS Tne prOCEdures set

K
L
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forth Fey Section 12 02 of t.he Asset. Purchase Agreement com:ernlng

"_ recovery of coats Eor matt'.ara sub)ect toilndemnificatxon are -

anorpor.ated hel:ei.n by x:eference and made a part. herenf, and Seller:. -

end Buyer agree cu ::omply w.tth t.ha p:ocedures set’. forth .m saj,d-

s:cti.on 12 02 J.n maklng any claj.m relatinq to indemnlflcation._ F‘or P

the purpases of Buyer s assumption of liability, agreement to pay, . '_

perto:m and dlscharge and to }.nde.mnify set fort.h J.n this Arti.cle x,

.l\.rt.icle 2{c)(v} and'- Article Z(d) unly,_ the ‘term '"Enw.ronmental .

Claim” shall 1nc1,ude. S.n addition to th se c}.aims which are

included suthin suc:h t.em as defined in the A.SSet: Purchase'

hgreement any and all such cla;ms and other matters hareafter_'

' ar1s.1:ng wh.\ch are based j.n whole or 1n part upon (A) any amend.ment _

-er mcd:.ficat.ion wh;r:h occurs' aﬂter the Clos:.ng Date of any S
Envj.rdruuental Law which 15 extan‘c ‘on the Clcs:.ng Date, (B] any 1aw,
. statute, ordinance, rule, regulation, order or determ:.nation of any, '

.governmental authcrity or eqency enacted or: adopted aEter the

Closing Date which would, ir such law, statu!:,e, ordinance, rule, o

regulation, order or’ determlnatlon uere in effact an the c1osing
Dat.e. be an Envix:onmental Law 'or (C) any change in interpretar.;on.
of any Envj.ronmental Law after the Closlng Date by any «:ourt or :by o :

any' governmental agencles having authbrity to enforce such"

Envlronmental Law .

Article 2._. DEFINITIOH OF COV‘ERED HATTERS (a.) Defin;.txon.,"hs

used herein. tne term - "Covered Matbers“'shall mean and refer t'.o); N

‘ all Env:.ronmental Cla;ms .and Envx.ronmental Costs ralatad to’ the ’

Asaets or the Bus:.ness which (i) arise out of or ara based upon..‘-
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B -'Envlronmenta,l Laws, . and  {ii) are " not -"',incli.lﬁéd.‘-.- in- Assumed L

(b) Newl}' Discnvexed Hatters."" Covered Matt.erz that az:e

B ‘f.‘following the dar.e bf this Agraement. shall be subject to the cost

“ﬁjisharxng proviSLOns 'contalned herein.f ~.All C0vared Hhtters

' -'thhls Agreement snau be.. the sole responsibil:.l:y of auyer. T

(c) shared Llability. (i) Insurance Flrst Line of Recovery

K Seller shall undaztake, at 11-.5 scle expense, -t.o- cor.duqt an:
- Environmantal Insurance Archaeolog‘y Survey t"Survey"J fo’r"&"'lf
’151 Plants and other locatlons identlfied on Schedule S 18 cf the Asset

T l_';Purchase hgreement w:.tl'un thirty (30) days of the Closlng Date and

-"'-',_’I‘o t:he extent thet Seller may lawfully dc so wz.thout adversely
' -'Iatfectlng the insurance covarage disclosed by t'.he Survey, Seller o
.""hereby agrees “that the :.nsurance caverage d.\.schSEd by that Survey

" f’.'shall const;tute the fi.z:st J.J.ne uf. recovery I For any Covered

'f.'matter dlBCOV&Ied by Buyer a.fter closmg, Buye: shall ‘as promptly

'_notice of such discovary, t.ogether with all factual inzomatlon and

-‘,copies of all notices, _anv;ronmental assessments, reports and other

v

lnsurance carrj.er o"‘ carriers ldentified in the Survey The partles

Lo
-
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if-discovered by’ Buyer prior to t'.he date Wh.tch .1.5 two {2) years

..__‘_d:.scovered by Buyer more than l:wo {2) years Iallowing the date of : '

. px:ompl:ly thareafter p:ovi.de Buyer vrith the results of the: SurVEy.

':-';as possl‘ble after the discovery of such Cove.red Hatter prnvxde oy

‘ -'.informat:ion, to Seller 5 Envz.ronmental Sarvlcas Department sC asg to o

allaw seller to provide prompt and tlmely not.u:e t.o the appropriate

"'-:thereafter agree to cooperate in the iiling a.nd. prosecuticn uf
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B claims wzth the approp:iate insurance cerrrer{s) in e manner that

:_@uue.'

- the partzes mutually agree so as to expeditiously prosecute such f L

claims. Amounts reccvered from such Lnsurance carrier(s; from the_iL"?“

prosecutien of SuCh claims shall efter allowance for seller s postﬁ _—

clcsing cutslde legal fees and other reascneble out of poc:ket,

' protracted the partres shaLl eccelerate the shered cost prnvis;onsi

'u_expenses, be paid tc Buyer._ In the event Lnsurance recovery 15_?

".ef' Subperagraphs. (c)(ii) through (v],i:credxt;ng subsequentf

1nsurance or PRP contributions to the parties as their 1nterests.

_‘eppeer Ln subparagraphs [Lv) and (v) _} ::i”_'.}-'~;

{11} Potentially Respons:ble Party First Line ‘of . Recovery

' :In those inscances where ether Potentially Responelble Pertres

(PRPe) ere" identified for purp0395. of ccst sher;ng in theisi

remediation of any site, amounts recovered frcm such PRPS shall,*'

;:‘after allowance for Buyer and Seller s pcst closing outside lega1 e

fees and other reascnable cut ot pocket expenses be pa;d to Buyer

L

and credrted against the cost 1ncurred with respect to such

.'z required remedxatlon._ In tne event PRP recovery 15 prctracted, the‘,

parties ehall accelerate the sharing of cost ‘as. prov;ded for in_

' subparagraphs (ci(iii) through (v) hereof,*crediting subsequent;

lnsurance or PRP contributlcns “to the perties as their interestsfx'

eppear in subparagraphs (iv) and (v)... If Seller and Buyer agreer*'

tc so accelerate the sharlng or costs, then Seller shall, prsor toi%~

,th'.;appllcation ot any SubSequent insurance proceeds or PRP-

contributions, be antitled tc receive re;mburgement of amounts

: advanced under suhperagraph (c)(v) for post c1051ng costs anurred.‘
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in connection thh Cover&d Hatters as Provided-hernlnApursnaét t;.i;:;;.
said subpa.ragraph ) ) _ A A o -
" (i;i) Recovery of Remediation Costs through Regulated casr afi;
Senric:e.- In addlt'.ion to seeking the rellef contemplatea under:. S
S“bparagrﬂphs (C)(l) @; (ii), Buyer shall request from the'fff'
"apPrOPrlate requlﬂmrr agenCY having jurlscucticn .tn t‘.he stata-“;
ﬂ where any remedxntlon site 13 1ocated for authorzcy to 1nclude theg'
:iwr cost incurred by Buyer in connection with the remed;ation of suchfj?'*ﬂﬁ
- site above that racovered under subparagraphs (c}(i} or (11;,:45{<
o its appl;cable rates or other charges for service. Notwithstandlngfl .
’ anytning to the concrary contained in this Agreement, Buyer shall.
1_ retain complete discretlon as to the timlng of any fllings with the}‘
”'.ff‘:'appropriate regulatory agencies and may sedk to ‘récover such amount;u'
| 1n rates either before or after the recovery of any amounts'
' pursuam: to anv otner provision of this agreenm-nt Bnyer shall be_'
deemed to have rec0vared An: its applicable rates ox ‘other charges:
: for servica an amount equal to the greater of (A) the amount _
actually authcrlzed for inclusion in Buyer s applicable .rate or . N

othar charges for service reflected in- tariffs, or (B) the amounti

which would be recovered if Buyer would have been authcrized to

1nclude in 1ts applicable rate ‘or other charges for service_}
reflected in tariﬂfs ‘an, alOunt wh;ch would have been’ authorxzed for.:i
. such inclusion 1f Buyex s request for incluszon had been accurdedfﬂv
the treatment accorded sLmilar expend:tures undar similar facts andvfr
circumstances by the applicahle ragulatory agency . .

;" (1v) Buye: s Inztial solz Liabil;ty Amount., Upon exhaustionf
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'Q:of relief ContEmplated under subparagraphs (:}(1;, (11; and {iigih‘j:ﬂiﬁ
:'W‘quer shall thereafter be snleiy 11ab1e (as between 5eller and.—
f}:Buyer) for the payment oE costs 1ncurred by Buyer or Seller 1n'
'.connectlon with Covered Matters 1n excass of the ‘smounts received_i
'_'-by Buyer under : subparagraphs (c}(i), (11} and. (;u) “in t.he
aggregate amount‘. of" 'rhree Mill.i.on Douars (;3 ooa ooo oo;, without .
JTregard to the nuMber of clalms ccncarnlng Covered Matters required
‘f-?to raach said amount.l _ _' _ _ . ‘
(v).-Buye:/Seller shared Llability‘hmount.‘ Upon exhaustion.off
rellef contemplated under subparagraphs {c)(i) through {ivj, Buyer‘
;,and Sellar shall share equally in payment ‘of costs incurred byr“
'ffauyer in connection with Covered Matters in excess of the amounts'
.i:rECELVGd hy Buyer under subparagraphs (c)(i) thruugh {lll) [or paid'
-fb& Buyer under subparaqraph (c}(iv]) to a maxxmum aggrEgate amnuntjj'
'of Fifteen Hilllon Dollars [515 000 000 00), thhout regard Lo~ ther
=number of claims concerning Covared Matters required to reach said:f

:_amount. Noththstanding anything to the contrary herein, saller s

{total liabillty ror COVEIEd Matters shall be llmited to the amount‘

&of SEven Million Five Hundred Thousand Dollars (S? 500 OUO 00): and

_Buyer shall indemnify and hold 8211er harmless wlth respect to all
“.claims, cnsts.ndemands and. linbilities with reSpect to. all other
'71Covered Matters.; _ ] L | ‘

(d) Limitation on 3eller s Ll&blllty- Seller s 11ability'.

Htunder Subparagraph {c} above shall terminatn upcn that dace (the”
'15,“Termination Date") wthh 15 f;fteen (15) years after the C1031ngf'

‘  Date._ From and after the Termination Date, Seller shall have nouﬂ.;

a
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_ffurther obligatlons or respens;billtles wlth respect te”all ;nﬁee‘
.-COvered Matters. L l_- w' _"' "‘ L
{e} CQsts Incuxred by Buyer and Seller.p Po: the‘eurposes of :;
"'“fthis agreement, Seller and Buyer eqree that the costs 1ncurrea by:f
' *El‘Buyer or Seller w;th respect to Covered Metters tor Whlch the other;'
iffi':ﬁiz3party is llable pursuant to SUhparagraph {c) ebove shall lnclude:‘?f
- 'ﬁ,only costs and expenses actually pald to unrelated thlrd partles,.“
-:and An 55 etent shall Buyer or. Seller be respons;ble tor nor shall;:.'
) iieither party receive credit for {l) pre~clos;ng costs or expenses,-:
tfor (11) any costs or expenses paid with respect to any of eitherJ fV';
'“party s employees or . any oE elther party s Dverhead Each partyx:
}”.hezeby agrees to usaiits best reasonable efforts Lo contzol costs l
11ncuxred for Wthh the other pa:ty may be respensible and shallf
'fi  prOV1de such other party wlth quarterly reports of costs incurred.:j"
(£) Dutr to chsult. _Buyer end Seller shall -at all times
:;'. consult w:.th end. keep ea.ch other aPPriSEd of all act:.v:.t:.es and
“ﬂ‘3;costs lncurred in connectlon Hlth Covered Matters, and Buyer and__f
. Sellexr shall Lndemnlfy and hold tha other party harmless from any .
Z.unreasanable expense incu:red._ Each party shall apprise the other-
:;party‘oﬁ those reapective activltles on a éuerterly interval on. a11
l:ﬂ; 3 actlve cOvered Hatters._ ___' _ : L ; . ‘.
(g} Standst;ll Agraement. In the event either Buyer ‘or Seller :
':is notifled that they or either of them As as ked to respond as ‘a
ﬁhpotentlally Responsible Party ("PRP“} under any federal state or'f
' '-._'1oca1 law or regulation with regard to a Covered Matter, the party

©

Vrece1v1ng such natlce shall not;fy the other party of the recelpt‘j7
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; ._;_of such notice, and shall delj_ver a QoPy Uf a“_ notxces ai\&' '
-documants received, w:.th.’m ten (10) buainess days after receipt..zr,ﬂ_“jﬁv"
. -"H:.th regard to COvered Matters, Buyer and Seller each c0venant and

lragxee hot to sae’ ‘r.he other ox' nttempt in any manner .o avoid
responsibllity as a PRP by seeking o: attempting to shift m:
"'.f"allocut.e responsibility to t.he other. Buyer and Seller agree to':
‘_:coo[)erate 1w the 1dentit1cation of all- other PRPS for purposes of: |
-.partlcipation, remedi.at.xon cost sharing and. l:.ab:.lir.y to regulatory -
B agenc;es_ - | ; | S | ) S - :
| Article 3..' HISCELLANE’OUS. (a) ﬂispute Resalutiun. Ko party
_to. this Agreement shall be. ent.ttlad to take legal act:.on with'
rrGSPect to any dxsput.e relatlng he:etc unt:ll. .f.t haz complled J.n .
'-‘,:,-gcod Eaith with t.he followxng alternat.tve ch.spute.resolution'_:,':,ﬂ-:.
-3.:precedures, prev;.ded however, ‘t:lu.s Art.tcle shall not’ apply to l:.he -
'extent it. Is deemed necessary to take legal actian immedj.ately to‘ .
"lpreserve a par:ty s adequat.e remed‘_r- ' '
N {i) Negot.l.at:n.on. The partias shall attempt promptly and in
good taith te resolve any d:.spute arxsing aut of or’ relating to . o
'this Agreement. through negotiations between representati\'es ’n’hO,' 3
-hava autho::ity to settle the cont.roversy ' Any parr.y may give _the'. S
S .‘other party wr:.l:t.en notice of ‘any such d:.spute not. resolved in the
nomal course of such negot.iatians. -W.{thin twenty (20) da'ys after -
”,_delxvery of. the notJCE, reprasentatlves af both pﬂrtles shall meet E
at a mutually acceptabla time and pla.ce, and thereafter as often as -':,:
"Tthey reasonably deem necessary, to exchange xnformation and to;'i'A"

;_.'ettempt to resolve the d:.sputa. unt.:.l the part:.es ccnclude tha‘t tha -

e e T
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.IRules of Evidence.rur'

_ dispute” CGﬁnoi: be resolved through unassxsted 'negotiation;f

'“at an impasse, unless ochezwisn agraed by the partlas.l‘;fﬁi

L @oto

a Hegotlations extending s:lxty (60) days after not‘.ice shall ba deemed,

If a negoniator fo: a party hexato intends ta be aCCOmpanLedﬁ -

' at a meeting by an attorney, the other negotiator(s) shall be glvan -

at least tan {10) business days' notice of such intention and may .- .

alsa be accompanxed by an attorney- All negctlatxans pursuant tojf'

"

-.{th;s Artzcle are confidentxal -and . shall be treated as compromise ;,3?

."and sett.‘lement negot:.ations £or purpoa'.es o: the Federal and sr.e.t.e»_"-'-_ '

(ii) Agg_g;ggggggg If a d;spute with more than sloo 000 Duuﬂ-'f-'

. disPut;ng party s not;ca, a party wlshlng resolution of the dmsputefﬂ

“F"has notlfied the other ("Respondent") of a desxre tn Lnltiate ADR
proceedlngs,‘the proceedmgs shall he gove.tned as follows«' By.
mutual agreement, the part:.es shall select the ADR methqd they wish :

Ato use._ hat ADR” met;hod may inclucle arba.tratlon ‘medidtion, mini- -

- at issue has not been resolvgd thhzn szxty fSO) days of hhe:-

*A(nCIaimantu) shall lnitzate assisted Alternative DLspute‘Resolution f:‘

(ADR) proceedlngs -as described in thls thicle.; Once nhe Clalmantl'

trial or any other method thch best suits the circumstances of'

i{ the dlspute.' The parties shall agree in writxng to the chosen ADR::
o method and t:he procedural rules to be follcwed within tmrty (30)'- .
. __-‘days after rece.tpr_ of notJ.ce cf intent to lnltiate ADR proceedings." .
‘TO tha extent the parties a:e unable to agrea on procedural rules S

'Ln whole or in part, the current center for Public Rasources (CPRJ o

Model Procedure for Medxatmn of Business Disputes cpn Model Hini—-
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.triaI:Pfdcédure,VOr CPR Commercial Arbitration Rnles~~whichever
"applies to the chosen ADR method——shall control “to. the extent such“TE
‘_rnles are consisten: u;th the prov;s;ons of th;s Article.; If theil

"parties are unable te agree on an RDR methcd,.the method shall be

.

.afbitration_v}ﬂ“
B The partias'shall select a single neutral third party (5
-“Neutral“) to prsside ove: the ADR proceedxngs, by the followxné-
._-nprocedure- ; Wzthln fifteen {15) days a!tar ‘an. ADR . methdd is _5_
’establishen,_. Claimant shall subm.lt. "a nst of five. {5].'__"..“ ’
-5‘acceptnble Neutrals to the Respundent._ Each Neutral listed shall”_
:be sufficlently qunli!ied, 1nc1uding demonstrated neutrality,_
“éxperience and: ccmpatence regarding the subjecn matter of the.
'";dispute. B Neutral shall be deemed ‘to have' adequate exper;ence 1!‘
;an attozney or former judge. None of the Hautrals may be present:
’cr former employees, attorneys, or agents of elther pa;py. _Th#ﬁ
.'ﬂllst shall suﬂply information ‘about each Neutral,_ inq;nﬁing .
haddress,:'and relevant backgrOund _and experlence (inélﬁdind'
.feducatlon.-emplcyment hls ory and prxor ADR ass;gnments). with;n:
"'-.‘-fn.fteen (15) days after receiving t.he Claimant s list of. Neutra.ls,'
;Ijthe Respondant shall select cne Neutral frcm the 115t, if at laast::‘
-one 1m:u,vldua1 on the 1151: is acceptnble to, t.he Respondent. 'l_If
1_none on the list are accaptable to tha Respondent, the Respondent
‘ﬂﬂ:shall subm;t a list of f;ve (5) Neutrals, tOgether with bhe above;
nQ.background Lnformatlon, to the Claimant.- Each of the Neutralsir

':shall meet the conditLOns stnted above ragard;ng tha Claimant s

' nNeutrals.a; w1th1n -flfteen. (15} nays -arter.'recexvinq‘ the

Cw
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.Respondent's ,Liéte‘efeuﬁeuefalész the Claimant shaii eelect .gne .:xl
";;.Nautral 1£ at least one {ndividual on the 1ist 15 acceptable to{:f“
'”le_F%fthe Respondent.nr If none on the 1;5: are acceptable ta the
'Pclelmant then the parties shall request assistance from the Center
1’for Public Resources, Inc., to select a Neutral .'“ '

_ The ADR proceeding shall take place withln th;rty (30).days
‘after the Neutral has been selected.; The Neutral shall issue a
".written decision within thirty (30} days after the ADR proceeding
' is complete._ Each party shall be responsible for an’ equal share ci_
”Ltha ‘costs . nf the ADR proceedlng._ The partles agree that any';;lni'
.,applicable statute of lxmitatlons shall he tolled during the:‘f:.
-“:: pendency of the ADR procaedLngs, and no; 1ega1 actlon may be brougnt E
VI.in connecf.:.on with thls agreement durmg the pendency af an ADR'
'“;proceedingm - e ‘ A 2  ' _ '. '
'- L The Heutral s wr:_‘t_ten dec;sion shall becc:me final and b.‘l.nda.ng'
: on. the parties, unless a party objects ‘in, wrlting wlthin thirtyi'.
: :(30] days of receipt of the dECiSlOn- The-objecting party may than
{flle a lawsuit in .any court allowed by thls CDntract.-, Then

' Heutral '8 written decision and the recorl:l of tne proceeding shall'
-'iﬁf}lf'be admlsslble ln the objectinq party s 1awsu1t._;j~ : '

: (b) Incorporation By Heference.- This Agreement constitutes anif

»

_pa.rt of the Asse.t. Puzchase Agreement dated . Juky 2:_; 1993 bet.ween
? tha Parties i _ .; . ..-'_ : :7 : _. : _ ‘ 
. {c) Savings Provisinn. . Th.ls Agreement, andthe tgi_mSy
.provisxons, covenants -and agreements conta;nad here;n.' ehelle"'

11 . A._'
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Vauzv:.ve the Clos:.ng.

(d.) Defined Terms hll t:.emﬂ used here_xn. an defined: tems a.-nd;' )

'-_not def:.ned herem ahall have t:he mczm_tng eet forth :Ln ‘the Aasat

'Purchase Agreemenl:. . V

o nx.-:::.ule 4.~ wam:mxzs AND mmzsmxr:oué comafnﬁn . TBE ot

:nssm' mcmsx AGREEHKNT Notw;thsta.nding any pravlaz.an that m,.y' .
.be contamed :.n th:l.s Ag'raement or the Asaet Purchase Agre-ent: to

':-'l:he contrary, t-.ha t'.ems am:l the gundlt:l.ons of th:Ls Agreemenr. uhall W

':'A_'not. affect or J.r.l a.ny wa}r 1J...|n:|.t. a.ny clam for an’ Inde.mnlfs.ahle-_-"-.-."'

- Loss that: Buyar may have ar:.s:.ng aut cf a.ny breach cf the Seller ' g "

_warranczes and rEPreaentat::.onn canhamad :Ln the Asset Purch.ase

--hg'.reement.- :.nCIudlug. hut not 1m_1.t:ed tu Sect.\_on 6. 18 !:he.reof a.nd_

B not vn.thstand:.ng the provxs:.ons oﬁ )u.-t:l.cle XIX, ‘Losa m the. event_":

uf a’ breach of the: warrant:.eu a.nd repx:eae.ntat:.ons conta.:.ned :.J:t' :
.'_Secl:z.on 6 18 in t.he same manner’ as prov:.ded far othl:r Indenm_‘x.flahlc
: Losses u.ndex: n.rtlcle xII of the Mset ‘Purcb:me Agree:nen!:.

- IN WITNES WEKREOF, The partles here\:o have duly e.xecul:ad thls' _.
.lg-ree.mant ae. of t.he date f:.rat abova written. - L o

TB'IS AGRRKHKH‘I‘ CON’I‘.IINS 1\ sxm:mt; ARBITRATIOH PF‘.OVISION WKICH

".K&Y BB EN'I’ORCED BY TE:E PARTIES

Attachment 1






