

     




           STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 2nd day of September, 2003.



     




     
In the Matter of a Proposed Rule to Establish
)

Procedures for Natural Gas Utilities to

)
Case No. GX-2004-0090
Establish an Infrastructure System

)

Replacement Surcharge



)

ORDER REJECTING APPLICATION FOR REHEARING


Syllabus:  The Commission finds that an application for rehearing of an interlocutory order may not be entertained and so rejects it.


On August 22, 2003, Missouri Gas Energy, a division of Southern Union Company, filed an application requesting that the Commission grant rehearing of its Order Finding Necessity for Rulemaking.  Section 386.500, RSMo 2000, allows an entity interested in a Commission order to apply to the Commission for rehearing of that order. 

But for a “rehearing” to occur, a hearing must already have been held.  When construing a statute, effect must be given to the legislature's intent by examining the plain language of the statute.  State v. Crews, 968 S.W.2d 763, 765 (Mo.App.1998).  Rehearing is defined as “A second or a new hearing of a case, plea, or suit in the same court.”  (The American Heritage Dictionary, Second College Edition 1985) Webster’s Third New International Dictionary, Unabridged 1986, also defines rehearing as “a second or new hearing.”  The Commission cannot conduct a second or new hearing in this case because it has not yet held a hearing. 

This literal reading of the word “rehearing” is consistent with the Commission’s rules.  Indeed, the Commission’s rules provide that procedural and interlocutory orders are subject to motions for reconsideration, not applications for rehearing.
  It is beyond question that the Order Finding Necessity for Rulemaking is interlocutory; all it does is begin the process of “rule consideration.”  It may lead to the promulgation of a new rule, or it may not. In the Order Finding Necessity for Rulemaking, the Commission simply determined that sufficient cause exists to examine whether a rule is necessary.  It does not presume that a rule will definitely be established, or what such a rule would say.  

In addition to the general rulemaking authority of the Commission, in the instant case House Bill 208 specifically provides for rulemaking authority regarding utilities’ applications for establishing an infrastructure replacement surcharge.
    

Since granting – or denying – the application for rehearing of an interlocutory order would be inappropriate, the Commission will reject the application.

IT IS THEREFORE ORDERED:
1. That Missouri Gas Energy’s application for rehearing is rejected.

That this order shall become effective on September 2, 2003.







BY THE COMMISSION







Dale Hardy Roberts







Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Gaw, Forbis and Clayton, CC., concur

Murray, C., absent

Pridgin, Regulatory Law Judge

� 4 CSR 240-2.160(2)


� Act of July 9, 2003, effective August 28, 2003 (to be codified at Section 393.1015.11, RSMo Supp. 2003.
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