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Pursuant to the schedule established by Judge Ruth at the oral argument held on February 13, 2003, the Office of the Public Counsel (“Public Counsel”) files this Reply to Laclede Gas Company’s (“LGC”) memorandum of February 18, 2003.

Nothing in Laclede’s February 18, 2003 memorandum should persuade the Commission that its January 16, 2003 Report and Order is incorrect from a public policy perspective or a legal perspective.  In fact, in its January 16, 2003 Report and Order the Commission did not even reach the issue of the applicability of Section 393.130.2 RSMo 2000 stating “[a]s the Commission is rejecting the tariff on other grounds, it need not address this question.” (Report and Order GT-2003-0117 at p. 15).  Thus, while the application of Section 393.130.2 to Laclede’s CU/KU program is an interesting intellectual exercise, the Commission need not resolve this issue to determine whether or not to grant or deny Laclede’s request for rehearing or reconsideration.

Section 386.500 RSMo 2000, provides that the Commission shall grant an application for rehearing if “in its judgement sufficient reason therefore be made to appear.”  The arguments regarding rehearing and reconsideration presented by LGC simply restate arguments that were previously presented to the Commission and rejected in its Report and Order.  Laclede’s memorandum does absolutely nothing to alter the findings of fact and conclusions of law that the Commission determined in its January 16, 2003 Report and Order.  For all the reasons stated in the Commission’s January 16, 2003, the Commission should deny Laclede’s request for rehearing and/or reconsideration.

Given the time constraints imposed on filing its reply. Public Counsel cannot and will not respond to each and every assertion made by Laclede in its memorandum.
  The Commission should not construe Public Counsel’s decision not to address each issue raised by LGC as Public Counsel’s agreement with LGC’s legal analysis.  Moreover, it was Public Counsel’s understanding the LGC’s memorandum was going to be a survey of cases concerning Section 393.130.2 not yet another attempt to argue the merits of the CU/KU program.  Unfortunately, LGC’s memorandum not only argues the merits of the CU/KU program, it raises issues wholly unrelated to any analysis of Section 393.130.2 e.g. comparison of CU/KU program to other programs; alleged distinctions and likelihood of appeal.

Section 393.130.2, RSMo 2000, provides in relevant part, that:

No gas corporation . . . shall directly or indirectly by any special rate, rebate, drawback or other device or method, charge, demand, collect or receive from any person or corporation a greater or less compensation for gas . . . or for any service rendered or to be rendered or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect thereto under the same or substantially similar circumstances or conditions.

LGC at page 2 of its memorandum asserts that Section 393.130.2 only prohibits undue discrimination.  Section 393.130.2 does not speak of undue or unreasonable discrimination.  Perhaps LGC is confusing subsection 2 of 393.130 with subsection 3 of 393.130 that speaks directly to “undue or unreasonable preference or advantage.”  LGC’s memorandum also fails to mention Re: Laclede Gas Company, 5 Mo.P.S.C. (N.S.) 540 (1954) wherein the Commission had occasion to analyze Section 393.130.2.


In fact, Public Counsel in its Brief filed in this matter on December 16, 2002 did not raise the issue of CU/KU programs compliance with Section 393.130.2.  Public Counsel did raise the issue of whether to CU/KU program complies with Section 393.270.4 RSMo 2000. (Public Counsel Brief pp. 3-6).  It is this statutory section that the Commission determined the CU/KU program runs afoul of finding “[a]pproval of the Program as proposed would constitute single-issue ratemaking.” (Report and Order p. 14).  Public Counsel’s position with respect to the CU/KU program remains unchanged. 


Public Counsel requests that the Commission deny LGC’s request for rehearing and reconsideration.  LGC has failed to raise any new arguments that warrant the Commission reversing its decision.
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� Public Counsel reviewed its copy of LGC’s memorandum after 4:30 p.m. on February 18, 2003 and thus has less than twenty-four hours to reply.
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