Before the Public Service Commission

Of the State of Missouri

In the Matter of Missouri Gas Energy, a       )

division of Southern Union Company, for     )

an accounting authority order concerning      )                  Case No GU-2005-0095

The Kansas property tax for gas in storage.   )

STAFF’S RECOMMENDATON
COMES NOW Staff of the Public Service Commission of Missouri (Staff), and in response to the application of Missouri Gas Energy, a division of Southern Union Company (MGE) for an Accounting Authority Order (AAO), and the motion of the Office of the Public Counsel (OPC) in opposition states:

I. Background

1.
By an act effective July 1, 2004, the Kansas legislature purported to impose a new property tax on natural gas held in storage in Kansas.  The statute subjects gas held in storage as of January 1, 2004, to the new impost, even gas held by shippers like MGE, with no other nexus to the state.  

2.
MGE and a number of other similarly-situated utilities are challenging the tax on a number of grounds.  They assert that the natural gas is immune from taxation by Kansas under the interstate commerce clause and the import-export clause of the U.S. Constitution; they assert that the legislation impermissibly expands the definition of “utility” as that term is used in the Kansas Constitution; and on several other grounds.

3.
MGE, after exchange of information with the Kansas Department of Revenue, estimates its asserted tax liability to be approximately $1.8 million for tax year 2004, half payable in December 2004, and half payable in June, 2005.

4.
OPC, joined by Midwest Gas Users’ Association, opposes an AAO in this case.  They assert that property taxes are an ordinary business expense, and not an extraordinary expense suitable for deferral pursuant to an AAO.

II. Staff’s Position

5.
Contrary to the OPC, Staff asserts that the initial imposition of a property tax by a state in which a Missouri utility does not conduct business is an extraordinary event because it is unusual in nature and infrequent in occurrence.  Staff asserts that such circumstances warrant an AAO for the actual amounts paid to the taxing authorities.  However, the Staff does not believe that the examples suggested by MGE establish that property taxes qualify generally for AAOs.  That is, in the AAOs referenced by MGE property taxes are one of the cost elements recorded as a measure of the impact of the unusual or extraordinary event (the service line replacements, main replacements, etc.).  The payment of property tax is not, itself, the unusual event that serves as the basis for the AAO.

6.
Staff recommends that the Commission order MGE to begin to defer the actual amount of property tax paid to the Kansas taxing authorities and begin to amortize, over a 60-month period, any amount deferred pursuant to this AAO beginning the month following a final judicial resolution of the legality of the Kansas tax.

7.
The Staff suggests a prompt hearing on this matter pursuant to §393.140(8).  Because there does not appear to be a disagreement among the parties as to the facts underlying the application, Staff suggests that the Commission not order pre-filed testimony, but schedule the hearing at its earliest convenience.

8.
As with all AAOs, the Staff notes that granting the AAO does not guarantee rate recovery nor indicate any specific ratemaking treatment.  The recovery of any deferred costs will be considered in a general rate case, after the conclusion of the litigation of the Kansas tax.
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