BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Determination of Prices,

)
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And Conditions of Line Splitting and

)
Case No. TO-2001-440

Line Sharing





)



COMMENTS OF THE OFFICE OF THE PUBLIC COUNSEL

COMES NOW the Office of the Public Counsel and respectfully suggests the following to the Public Service Commission of Missouri as its comments concerning the impact that the U.S. Court of Appeals decision in  U.S. Telecom Association v. FCC, ___F.3d ____ (D.C. Cir. 2002) (Case No. 00-1012)  on May 24, 2002 has on the Commission’s authority to determine prices, terms and conditions of line splitting and line sharing.

The Federal Telecommunications Act of 1996 has not preempted the authority of the states to govern and regulate prices, terms, and conditions of telecommunications services within the states. This Commission has the authority to issue orders and regulate the provisioning of local service and related telecommunications service independent of any grant of authority in the Federal Telecommunications Act and  in any order of the FCC relating to local service. In AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366, 388 (1999), the Supreme Court held that state commissions can expand the required number and type of unbundled network elements available to carriers on a case-by-case basis. The Ninth Circuit Court of Appeals in MCI Telecommunications Corp. v. US West Communications, 204 F.3d 1262, 1265 (9th Cir. 2000) ruled that the Federal Telecom Act reserved to the states the ability to impose additional requirements so long as the requirements were consistent with the Act and furthered the development of competition. 

The Commission can impose line sharing as an additional unbundled network element requirement.


If the Missouri Public Service Commission backs away from proceeding to establish and implement the line sharing prices, terms and conditions at this time, it will work a substantial harm on the promotion of competition and will only serve to give Southwestern Bell Telephone a greater advantage in its control of the local market.  SWBT is providing DSL and DSL-based services through its affiliates.  Under the Telecom Act (Section 251 ( c ) (3), SWBT has to provide to CLECs the same access to its network elements as it provides its affiliates on a non-discriminatory basis.  If the Commission does not proceed with this case, SWBT will gain an unfair advantage as the CLECs will be limited in providing advanced telecommunications services.


If the PSC stays its decision here and awaits the outcome of the final ruling in the U.S. Telecom Association case, either from a decision by the U.S. Supreme Court or a new FCC order on remand, the real loser will be the Missouri consumer.  Competition will be retarded as CLECs are limited or deprived of offering advanced DSL-based services.  Without that service in their sales portfolio, the CLECs’ ability to gain local service customers looks bleak when the dominant competition (SWBT) can offer a full range of services, including DSL. It will also have a direct and immediate adverse impact on consumers. CLEC customers who have DSL service via line shared loops face disconnection and will be forced to seek the service from SWBT or others or even forego this advanced telecommunications service. Without meaningful substitutes and alternatives, consumers will face the loss of innovative and advanced telecommunications services and will have very limited options or opportunities for choice of provider or service. Without significant and effective competition to “discipline” prices, this sets the stage for monopolistic price increases This disruption and hardship on Missouri customers and the Missouri economic environment must be avoided.    
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