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SURREBUTTAL TESTIMONY OF MICHAEL R. NOACK
ON BEHALF OF
MISSOURI GAS ENERGY
GR-2004-0209
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

My name is Michael R. Noack, 3420 Broadway, Kansas City, Missouri.

ARE YOU THE SAME MICHAEL R. NOACK WHO PREVIOUSLY SUBMITTED
DIRECT, UPDATED DIRECT AND REBUTTAL TESTIMONY IN THIS
PROCEEDING?

Yes.

WHAT IS THE PURPOSE OF YOUR SURREBUTTAL TESTIMONY?
I will address:
e 1) the rebuttal testimony of OPC witness Trippensee related to return on equity with
an emphasis on earnings variability;
¢ 2)the Staff’s proposed amortization of property tax refunds as a reduction to revenue
requirement;
e  3)the rebuttal testimony of Staff witness Oligschlaeger related to unrecovered cost of
service amortization;
e 4) the rebuttal testimony of Staff witness Ross and City of Kansas City witness

Jackson related to low-income weatherization program funding;
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e 5) the rebuttal testimony of Staff witness Harrison and OPC witness Robertson
related to the environmental response fund;

» 6) the rebuttal testimony of Staff witness Mapeka and OPC witness Robertson related
to amortization of Infinium software costs;

e 7)the absence of OPC rebuttal testimony related to the amortization of deferred costs
incurred due to compliance with the emergency cold weather rule;

o 8) the rebuttal testimony of Staff witness Ensrud related to the seasonal disconnect

fee:

¢ 9)therebuttal testimony of Staff witness Oligschlaeger related to the historical MGE
earnings analysis and annual operating and maintenance (“O&M”) cost per customer
COMPArisons;

e 10) certain unopposed changes proposed by MGE in a number of tariff sheets; and

e 11) MGE’s updated revenue deficiency.

1. Return on Equitv/Earnings Variability

ON PAGE 6 OF HIS REBUTTAL TESTIMONY, OPC WITNESS TRIPPENSEE
STATES THAT THE IMPACT OF A FIXED RESIDENTIAL DELIVERY CHARGE
ON THE COMPANY IS THAT “. .. THE RISK OF EARNINGS VARIABILITY
WILL BE VIRTUALLY ELIMINATED FOR THESE CUSTOMER CIL.ASSES AND
GREATLY REDUCED FOR ITS MISSOURI JURISDICTIONAL OPERATIONS”,

DO YOU AGREE?
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A, No. This statement implies that the residential class volumetric revenue stream represents

the only material driver of MGE’s earnings variability. This is simply and demonstrably

untrue. Many variables contribute significantly to MGE’s earnings variability. Forexample:

As is shown in Schedule G-3 Page 1 of 2 of my direct testimony, bad debt expense
actually experienced by MGE can vary significantly from one year to another as well
as from the amount of bad debt expense which is included in rates. In fiscal year
ending June 30, 2001, MGE experienced actual bad debt write-offs of more than
$12.6 million. MGE and the Staff recommend for purposes of this case that
$8,628,073 of bad debt expense should be included in calculating customer rates.
Based on actual experience, therefore, at least $4 million of earnings variability may
occur for MGE in the future related to bad debts alone.

Property tax expense is also an item that can vary considerably from year to year; if
MGE’s earnings improve after this rate case, one likely result is that MGE’s property
tax liability will increase because those improved earnings will serve to reduce or
eliminate the economic obsolescence (i.e., MGE’s chronic earnings shortfalls) that
produced the property tax refunds for tax years 2002-2005. As a result, it is quite
possible that MGE will experience earnings variability in the future of $1 millien or
more related to the difference between actual property tax liability going forward and
the amount of property taxes included in rates in this case. In fact, property tax
expense for 2004 was $9.3 million or $800,000 higher that the amount included in

rates in Case No. GR-2004-0209.
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¢ Itisalso undeniable that MGE can lose customers and suffer revenue losses relative
to the revenue levels assumed for rate setting purposes as a result. This has occurred
recently as a direct result of action taken by the Commission when it expanded the
service territory of Trigen-Kansas City allowing Trigen to provide steam service to
hospital customers whose primary space heating needs has formerly been served by
MGE. (See, Case No. HA-2006-0254)

* As indicated in the surrebuttal testimony of MGE witness Helfrich, MGE has a
number of former manufactured gas plant sites that may require remediation in the
future. The costs associated with these projects can be significant and represent
another possible cause of significant earnings variability for MGE in the future.

¢ MGE has also experienced, and is likely to continue to experience, increases in other
types of expenses, such as wages and salaries, health care premiums, expense for
postage stamps, property and general liability insurance premiums, cte.

In conclusion, although [ agree (and, in fact, proved in my direct testimony) that the
volumetric revenue stream produced by the residential class under MGE’s current rate
structure has been a primary driver of MGE’s chronic earnings shortfalls over at least the past
decade, there are many other material cost-of-service elements that have contributed to
MGE’s past earnings shortfalls and — even with the straight fixed-variable rate structure
proposed by MGE and endorsed by the Staff for the residential customer class — will

continue to contribute to earnings variability for MGE in the future.
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2. Amortization of Property Tax Refunds

PLEASE DESCRIBE THIS ISSUE.

MGE opposes the Staff’s proposal to include in cost of service, through a 3-year
amortization, property tax refunds MGE received in 2005 attributable to tax years 2002, 2003
and 2004. Under the Staff’s proposal, one-fifth of this $5.5 million refund, or approximately

$1.1 million would be used to reduce MGE’s revenue requirement.

WHAT IS THE BASIS OF MGE’S OPPOSITION TO THE PROPERTY TAX
REFUND AMORTIZATION?

The Staff’s proposed amortization of property tax refunds should be rejected because it
constitutes prohibited retroactive ratemaking. In addition, no accounting authority order was
ever issued in time to preserve these refunds for the subsequent ratemaking treatment the

Staff now proposes.

3. Amortization of Unrecovered Cost of Service

PLEASE DESCRIBE THIS ISSUE.

The Staff opposes MGE’s proposal to include in cost of service, through a 5-year
amortization, the difference between MGE’s actual revenues for the period January 1, 2006
through June 30, 2006 and the level of revenues for that period assumed in MGE’s last rate
proceeding. MGE’s actual revenue levels during the first six months of 2006 fell short of the
revenue levels assumed in Case No. GR-2004-0209 because extraordinarily warm weather

caused actual customer usage to fall well short of the customer usage levels assumed in that

2
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rate case. Under MGE’s proposai, one-fifth of this $15.6 million difference, or

approximately $3.125 million, would be included in MGE’s revenue requirement.

WHAT IS THE BASIS OF THE STAFF’S OPPOSITION TO THE UNRECOVERED
COST OF SERVICE AMORTIZATION?

According to the rebuttal testimony of Staff witness Oligschlaeger (on page 4), MGE’s
proposed unrecovered cost of service amortization should be rejected because it constitutes
prohibited retroactive ratemaking. Mr. Oligschlaeger also opines, on pages 6 and 7 of his
rebuttal testimony, that the warm weather experienced during the first six months of 2006 is
not an extraordinary event justifying special accounting treatment for this revenue shortfall.
Finally, Mr. Oligschlacger suggests on page 7 of his rebuttal testimony that there are
alternatives to the unrecovered cost of service amortization that MGE can take to address
concerns about ratemaking assumptions used by the Commission relating to average gas use

by customers.

PLEASE COMMENT ON THE STAFF’S POSITION THAT MGE’S PROPOSED
UNRECOVERED COST OF SERVICE AMORTIZATION CONSTITUTES
PROHIBITED RETROACTIVE RATEMAKING.,

I cannot disagree with Mr. Oligschlaeger’s assertion that MGE’s proposed unrecovered cost
of service amortization constitutes retroactive ratemaking. Whether it is prohibited is a
question perhaps answered by a lawyer, but the answer to that question may be affected by

whether the item is viewed as “extraordinary”™ which I will address later. It is notable,
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however, that Mr. Oligschlaeger’s opposition to MGE’s proposed unrecovered cost of
service amortization is virtually identical to my opposition to the Staff’s proposed

amortization of property tax refunds.

HOW IS THE STAFF’S OPPOSITION TO YOUR UNRECOVERED COST OF
SERVICE AMORTIZATION VIRTUALLY IDENTICAL TO YOUR OPPOSITION
TO THE STAFF’'SPROPOSED AMORTIZATION OF PROPERTY TAX REFUNDS?
Mr. Oligschlaeger on page 5 of his rebuttal testimony at lines 1 through 6 states the
following:
Allowing a utility to recoup past losses in forward-looking rates is a sigmificant
disincentive to utility efficiency, in that such a practice would presumably reduce a
utility’s desire to avoid such financial losses in the first place. Similarly, allowing
utility customers to derive the past benefit of utility gains in forward-looking rates
would also be a significant disincentive to utility efficiency, in that such a practice
would presumably reduce a utility’s desire to achieve the financial gains in the first
place.
So while asking the Commission to disallow the amortization of the Unrecovered Cost of
Service on the grounds that it constitutes illegal retroactive ratemaking and is also ill-advised
from a ratemaking perspective, Staff turns right around and asks the Commission to allow an

adjustment which would offset property tax expense with the past benefits of the utility

gains realized from property tax refunds for the years 2002 through 2004.

PLEASE RESPOND TO MR. OLIGSCHLAEGER’S OPINION THAT WARM
WEATHER DURING THE FIRST SIX MONHTS OF 2006 DOES NOT

CONSTITUTE AN EXTRARODINARY EVENT.
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As to Mr. Oligschlaeger’s contention that warmer than normal weather during the first six
months of 2006 and the resulting $15.6 million revenue shortfall does not constitute an
extraordinary event, I disagree wholeheartedly. A six month revenue shortfall of $15.6
million is a staggering sum. MGE’s total operating and maintenance expenses for the test
year {unadjusted) were $71.1 million. The revenue shortfall amounts to 22% of total O&M
expenses. There are no budget cuts that MGE can make and still maintain safe and adequate
service to customers which will make up for the revenue shortfall experienced. Takenasa
percent of net operating income before interest expense, the revenue shortfall amounts to
35%. As a point of reference, the threshold for extraordinary items defined in the uniform
system of accounts is 5% if income. This issue points out the necessity of the proposed SFV
rate design or some other meaningful weather and conservation normalization clause to

enable MGE to have a meaningful opportunity to earn its authorized rate of return.

PLEASE RESPOND TO MR. OLIGSCHLAEGER’S ASSERTION REGARDING
ALTERNATIVES TO MGE’S PROPOSED UNRECOVERED COST OF SERVICE
AMORTIZATION.

Any alternatives that exist on a prospective basis would do nothing to compensate MGE for

the massive revenue and earnings shortfall it has already experienced in the first half of 2006.
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4. Low-income Weatherization Program Funding

DO YOU AGREE WITH STAFF WITNESS ROSS’S PROPOSAL THAT MGE
PARTICIPATE WITH KANSAS CITY POWER & LIGHT COMPANY (“KCPL”) IN
AN EVALUATION OF THE PROGRAM?

Yes. MGE agrees with Ms. Ross’s proposal (found on page 5 of her rebuttal testimony)
which, as I understand it, is that MGE should increase total program funding by $120,000
annually and that $20,000 of that amount should be used to participate with KCPL in an
evaluation of the program. The revenue deficiencies shown in Surrebuttal Schedule MRIN-4

appended hereto include $120,000 in increased costs for low-income weatherization funding.

DO YOU AGREE WITH CITY OF KANSAS CITY WITNESS JACKSON’S
RECOMMENDATION TO INCREASE LOW-INCOME WEATHERIZATION
PROGRAM FUNDING PROVIDED TO THE CITY OF KANSAS CITY BY $250,000
ANNUALLY? PLEASE EXPLAIN YOUR ANSWER

No. MGE’s position on this proposal is in no way based on a lack of faith by MGE in either
the merits of the program or in the City of Kansas City’s administration of the program; both
the program itself and the City of Kansas City’s administration of the program (which applies
to a significant portion — but not the entirety - of the program in MGE’s service territory) are
solid and beneficial to MGE and its customers. Instead, this view is based on my opinion
that funding for this program should be increased more gradually than Mr. Jackson proposes
(i.e., MGE’s proposed increase of $120,000 annually for the entirety of the program

9
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throughout MGE’s service territory vs. Kansas City’s proposed increase of $250,000
annually for that portion of the program administered by the City of Kansas City). If the

Commission determines otherwise, MGE will of course comply.

5. Environmental Response Fund

PLEASE DESCRIBE THIS ISSUE.
Both the Staff (by way of the testimony of Mr. Harrison) and OPC (by way of the testimony
of Mr. Robertson) oppose MGE’s proposal to implement a mechanism to address the
ongoing regulatory and ratemaking treatment of costs associated with former manufactured
gas plant (“MGP”) sites. The basis of their opposition can be paraphrased as follows:
a. OPC and the Staff allege that the asset purchase agreement pursuant to which
Southern Union acquired the Missouri property from Western Resources, Inc., in
1994 somehow disclaims rate recoverability of MGP costs (Harrison Rebuttal,
pp. 5-6; Robertson Rebuttal, pp. 12-18);
b. the Staff alleges that MGP costs are not known and measurable (Harrison
Rebuttal, p. 6) and OPC alleges that MGP costs may be potentially recoverable
from other entities (Robertson Rebuttal, pp. 18-21);
c. the Staff alleges that the environmental response fund proposed by MGE could
constitute single-issue and retroactive ratemaking (Harrison Rebuttal, p. 6);
d.the Staff alleges that the environmental response fund proposed by MGE is flawed

in that it provides automatic rate recovery of MGP costs and therefore reduces the

10
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a.

Q.

incentive for MGE to seek recovery of costs from other entities (Harrison Rebuttal, p.

6);

e. QPC witness Robertson alleges that the “used and useful” principle precludes
recovery of MGP costs (Robertson Rebuttal, p. 21); and

f. OPC alleges that customers have already reimbursed the company for MGP costs
(Robertson Rebuttal, p. 20).

I will discuss and refute each of these allegations in turn below,

The 1994 Asset Purchase Agreement Does Not Preclude Rate Recovery of MGP Costs
DOES THE 1994 ASSET PURCHASE AGREEMENT BETWEEN SOUTHERN
UNION AND WESTERN RESOURCES PRECLUDE RATE RECOVERABILITY
OF MGP COSTS?

No. In fact the asset purchase agreement specifically requires Southern Union to seek
rate recovery of MGP costs before it may seek recovery from Western Resources.
(Harrison Rebuttal, Schedule 1-5, section (ii1)). Moreover, if Southern Union had agreed
to forego recovery of MGP costs from Missouri customers any such agreement most
certainly would have been reflected in the Stipulation and Agreement approved by the
Commission in the course of authorizing Southern Union’s acquisition of the Missouri
property. No such agreement is reflected in that document and no party has made any

allegation that Southern Union has made any such agreement.

11
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Q.

MGP Costs Need Not Be Known and Measurable to be Included in Rates

DO YOU AGREE THAT MGP COSTS MUST BE KNOWN AND MEASURABLE
TO BE INCLUDED IN RATES?

No. The environmental response fund proposed by MGE as contained in my direct
testimony would segregate all revenues—including a share of any contributions toward
MGP costs the Company is able to obtain from other entities—collected for these costs
into an interest bearing trust account. To the extent that monies in the account are not
spent, any such amounts can be credited to the benefit of customers when the
Commission deems it appropriate. However, it must be recognized that approximately
$9.9 million has been spent by MGE on MGP activities since February 1994, and as
explained in the rebuttal testimony of MGE witness Helfrich, MGE continues to believe

that additional MGP costs may need to be incurred in the future.

Sound Policy Reasons Support Implementation of an Environmental Response Fund

DO YOU AGREE WITH STAFF WITNESS HARRISON THAT THE
ENVIRONMENTAL RESPONSE FUND PROPOSED BY MGE COULD
CONSTITUTE PROHIBITED SINGLE-ISSUE AND RETROACTIVE
RATEMAKING?

No. The Environmental Response Fund proposed by MGE is essentially a tracking
mechanism designed to ensure that shareholders and customers are neither benefited nor
disadvantaged by a mismatch between MGP costs included i rates and MGP costs

actually incurred. Although not a traditional ratemaking mechanism in Missouri, a

12
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tracking mechanism is appropriate for MGP costs because although the incurrence of
such costs is certain, the precise timing and amount of such costs is not presently known.
Many jurisdictions have adopted similar mechanisms for the regulatory and ratemaking
treatment of MGP costs, presumably for those very reasons. 1did a search using Lexis-
Nexis to find regulatory jurisdictions which over the past 10 years had made findings
allowing environmental costs in rates either through a surcharge, rider, PGA or simply as
an expense to be included in rates. Schedule MRN-1 is a list of 24 states where
environmental costs have been included in some fashion in rates with some states having
adopted mecham’sms for the regulatory treatment of MGP costs similar to the
Environmental Response Fund proposed by MGE. The environmental response fund
proposed by MGE is essentially an accounting authority order, as Staff witness Harrison
appears to‘recommend at page 7 of his rebuttal testimony, with the added feature of
funding. Funding serves the beneficial purposes of mitigating rate shock in the event
significant MGP costs are incurred in the future and also promotes intergenerational
equity concepts by spreading cost recovery over a wider base of customers. Therefore,
because of the specific design features of the Environmental Response Fund proposed by

MGE, 1 do not believe it constitutes prohibited single-issue or retroactive ratemaking.

13
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STAFF WITNESS HARRISON ALLEGES THAT THE ENVIRONMENTAL
RESPONSE FUND PROVIDES AUTOMATIC RECOVERY OF MGP COSTS
AND THEREFORE REDUCES THE INCENTIVE FOR MGE TO SEEK
RECOVERY OF SUCH COSTS FROM SOURCES OTHER THAN
CUSTOMERS. DO YOU AGREE?

No. Mr. Harrison apparently ignores three critical features of MGE’s proposal that
provide very real incentives for MGE to minimize cost recovery from customers. First,
sub-paragraph (a) includes the following requirement: “The Company will use best
efforts to satisty its obligation to minimize the Environmental Response Costs charged to
the fund consistent with applicable regulatory requirements and sound environmental
policies and to minimize litigation costs that may arise.” (Noack Direct, Schedule H-25,
page 2 of 2} Second, the sharing between customers and shareholders of contributions
and/or recoveries obtained from other parties toward MGP costs as proposed in sub-
paragraph (a) provides the Company with an opportunity to generate benefits for
shareholders and customers from successful pursuit of such contributions. Successful
pursuit of such contributions provides benefits to both the Company and its customers, so
a sharing of such contributions is entirely appropriate. Third, sub-paragraph (c)
specifically provides that the right to review costs charged to the environmental response
fund is retained. All of these items make sure that the Company will use its best efforts

to minimize MGP costs sought to be recovered from customers.
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€.

Q.

HAS THE MISSOURI PUBLIC SERVICE COMMISSION EVER ENDORSED A
PLAN OF REIMBURSEMENT OF ENVIRONMENTAL COSTS AND A
SHARING OF INSURANCE PROCEEDS BETWEEN CUSTOMER AND
SHAREHOLDER?

Yes. The stipulation and agreement in FERC Docket No. RP93-109-000 called for
Williams Natural Gas Company (now Southern Star Central) to recover annual
environmental costs of $1,700,000 and to continue to split insurance recoveries between
customer and shareholder on a 90% customer and 10% sharcholder basis. On February
16, 2001, a document entitled “Comments of the Missouri Public Service Commission in
support of Stipulation and Agreement” was filed with FERC. The cover letter and the

Comments are attached as Surrebuttal Schedule MRN-2.

The “Used and Useful” Principle Does Not Preclude Recovery of MGP Costs

OPC WITNESS ROBERTSON ALLEGES THAT THE “USED AND USEFUL”
PRINCIPLE PRECLUDES RECOVERY OF MGP COSTS. DO YOU AGREE?
No. My understanding is that only used and useful items are to be included in rate base
on which a return may be earned for purposes of calculating revenue requirements. MGP
costs are not rate base items, but expense items, and as such I do not believe the used and

useful concept has any applicability to determining their recoverability through rates.
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f. Customers Have Not Already Reimbursed the Company for MGP Costs

Q.

OPC WITNESS ROBERTSON ALLEGES THAT CUSTOMERS HAVE
ALREADY REIMBURSED THE COMPANY FOR MGP COSTS THROUGH
THE RETURN ON EQUITY INCLUDED BY THE COMMISSION IN
CALCULATING PAST RATES. DO YOU AGREE?

No. This allegation makes no sense at all. Iftrue, one could also say that electric utilities
should not be permitted to recover extraordinary costs caused by extreme weather events
such as ice storms because past equity returns compensated the utility for such nisks.
Such an argument is clearly nonsense. As a matter of fact, Through June 30, 2006, the
Company has expended approximately $9.9 million in MGP costs since 1994 that have

not been borne by customers.

DO YOU HAVE ANY OTHER COMMENTS TO MAKE?

Yes. As mentioned earlier in my testimony, I have identified 24 states where
environmental costs have been included in some fashion in rates. Further, my research
has not revealed that any regulatory jurisdiction has adopted a policy prohibiting recovery
of MGP costs through rates, which is precisely the policy OPC is asking the Commission
to adopt. The request which MGE has made in this case is very similar to a plan
approved in Massachusetts in 1990. Attached as Schedule MRN-3 is the order approving
a settlement in the generic case involving the ratemaking treatment of the costs of
investigating and remediating matters associated with the manufacture of gas during the

period 1822-1978. The order addresses most of the concerns of both OPC witness
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Robertson and Staff witness Harrison. In addition to setting up a mechanism to recover
costs, the Order also approves a sharing mechanism between customers and shareholders

of 50/50 of net insurance proceeds.

6. Infinium Software Amortization

STAFF WITNESS MAPEKA PROPOSES (ON PAGE 6 OF HER REBUTTAL
TESTIMONY) TO INCLUDE IN COST OF SERVICE A 5-YEAR AMORTIZATION
OF REMAINING INFINIUM SOFTWARE COSTS. HOW DO YOU RESPOND?

MGE finds this proposal to be an acceptable alternative to the 3-year amortization I proposed
in direct testimony. It is important to note that neither MGE nor the Staff propose to include
the remaining Infinium software costs in rate base. Thus, if the joint proposal of MGE and
the Staff is adopted, MGE would not be permitted to earn a return on the remaining Infinium
software costs, but would be limited to recovering, over a five-year period, the costs

expended by MGE for that software.

OPC WITNESS ROBERTSON PROPOSES (ON PAGES 22-25 OF HIS REBUTTAL
TESTIMONY) TO DISALLOW RECOVERY OF ALL REMAINING INFINIUM
SOFTWARE COSTS. PLEASE RESPOND.

The first reason advanced by Mr. Robertson is that . . . the Company’s proposed treatment
of this issue [i.e., amortization of the remaining Infinium software costs] . . . violates the
regulatory ‘used and useful’ standard.” (Robertson Rebuttal, page 23, lines 1-2). His

reliance on this standard is misplaced, however, for at least two reasons.
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First, as demonstrated by the material quoted by Mr. Robertson on lines 19-22 of page 23 of
his rebuttal testimony, the “used and useful” standard applies to determinations of whether
particular property should or should not be included in rate base and provided an opportunity
on which to earn a return. As stated above, neither MGE nor the Staff has proposed to

include the remaining Infinium software costs in rate base.

Second, because MGE continues to make use of the Infinium software, albeit on a somewhat
limited basis for time-entry purposes only, it remains “used and useful”. However, because
the Infinium software is being used for such a limited purpose, MGE has not proposed to

include those costs in rate base.

DO YOU HAVE ANY OTHER COMMENTS ON OPC WITNESS ROBERTSON’S
OPPOSITION TO THE AMORTIZATION OF REMAINING INFINIUM
SOFTWARE COSTS?

Yes. The kind of regulatory treatment being requested is not a new concept in regulation.
This was the normal regulatory treatment for telephone companies especially in the 1980°s
and 1990’s when switching equipment went digital and significant assets remained on the
books without any residual or salvage value to the utility. The only way to recover those
costs was to amortize the retirements over some period of time, usually the number of years

remaining to be depreciated. One case of note where the Missouri Commission granted such
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accounting and rate treatment was Case No. TR-98-343 Mid Missouri Telephone Company.

In that case, the Commission approved a 5 year amortization of the extraordinary retirement.

One additional point to make is that the cost allocated to MGE for the Oracle and PowerPlant
software systems is $2.6 million dollars while the Infinium software system allocated cost to
MGE was $6.8 million dollars and is a much more functional system as would be expected
by technology advancements. Consequently, the decision to switch to Oracle as opposed to
continuing to use Infinium was sound from both a dollars and cents and a functionality
perspective, and further supports the reasonableness of the Infinium software amortization

proposed by MGE and the Staff.

7. Emergency Cold Weather Rule AAO

DID OPC OFFER ANY REBUTTAL TESTIMONY ON THIS ISSUE?

No.

DO YOU KNOW OPC’S POSITION, OR THE BASIS OF OPC’S POSITION, ON
THIS ISSUE?

No, not at this time.
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8. Seasonal Disconnect Fee

DO YOU HAVE ANY COMMENTS ON THE REBUTTAL TESTIMONY OF STAF F.
WITNESS ENSRUD REGARDING THE SEASONAL DISCONNECT FEE ISSUE?
Yes. On page 2 of his rebuttal testimony, Staff witness Ensrud apparently agrees, at least for
purposes of this case, with MGE’s proposal to limit the seasonal disconnect fee structure to
those customers who have voluntarily disconnected service. Therefore, I believe that MGE’s
proposed seasonal disconnect fee, as modified in my rebuttal testimony (on page 13), is no

longer the subject of any party’s opposition in this proceeding.

9. Historical MGE Earnings Analysis and O&M Cost Comparisons

ON PAGES 9%-13 OF HIS REBUTTAL TESTIMONY STAFF WITNESS
OLIGSCHLAEGER DISCUSSES THE HISTORICAL MGE EARNINGS ANALYSIS
YOU PRESENTED ON SCHEDULE G-4 OF YOURDIRECT TESTIMONY. WHAT
CONCLUSION DOES MR. OLIGSCHLAEGER REACH?

Although offering some mild criticism of my analysis, which 1 will address later, Mr.
Oligschlaeger does not disagree with the central point of the analysis, namely that MGE’s
actual earnings have consistently fallen short of its Commission-authorized return levels.
Specifically, Staff witness Oligschlaeger acknowledges MGE’s consistent historical earnings
shortfalls when he states on pages 12-13 of his rebuttal testimony:

Q. Your last point notwithstanding, do you disagree that MGE has had a
tendency to underearn in its short history to date?

A. No. Given the fact that MGE has added much plant in service to its rate base
in recent years, and the nature of the ratemaking process in Missouri, that
phenomenon is not unexpected.
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(emphasis supplied)

WHAT CRITICISMS HAS MR. OLIGSCHLAEGER OFFERED REGARDING
YOUR ANALYSIS OF MGE’S HISTORICAL EARNINGS?
In concluding that I have understated MGE’s actual earnings levels, Staff witness

Oligschlaeger offers three technical criticisms of the analysis:

1. my use of “end of period” rate base amounts versus annual average rate base;
2. my omission of deferred income taxes as an offset to rate base;
3. my elimination of the property tax refunds received in 2005 for tax years

2002, 2003 and 2004 rather than spreading the impact of those refunds over
the appropriate tax years.
Interestingly, Mr. Oligschlaeger provided no alternative analysis of MGE’s historical

earnings levels.

HOW DO YOU RESPOND TO THESE CRITICISMS?
I do not disagree with Mr. Oligschlaeger; however, incorporating those changes in the

analysis does not significantly change the overall results, as can be seen on Surrebuttal

Schedule MRN-5.
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REFERRING BACK TO SURREBUTTAL SCHEDULE MRN-5, HAS MGE HAD
RATE INCREASES GO INTO EFFECT DURING THE PERIOD COVERED ON
MRN-5?

Yes. MGE had increased rates take effect on March 21, 1997 in case number GR-96-283,
September 2, 1998 in case number GR-98-140, August 6, 2001 in case number GR-2001-

0292 and October 2, 2004 in case number GR-2004-0209.

DPID MGE EARN THE COMMISSION-AUTHORIZED RETURN IN THE FISCAL
YEARIMMEDIATELY FOLLOWING ANY OF THE ABOVE MENTIONED RATE
INCREASES?

No.

ON PAGES 8-9 OF HIS REBUTTAL TESTIMONY STAFF WITNESS
OLIGSCHLAEGER DISCUSSES THE OPERATING AND MAINTENANCE
(*O&M”) COST COMPARISON BETWEEN MGE AND CERTAIN OTHER
MISSOURI GAS UTILITIES YOU PRESENTED ON SCHEDULE G-1 OF YOUR
DIRECT TESTIMONY. WHAT CONCLUSION DOES MR. OLIGSCHLAEGER
REACH?

Although offering some criticism of my analysis, which I will address later, and some
historical perspective that is not particularly relevant to a comparison of recent O&M costs,

Mr. Oligschlaeger does not disagree with the central point of the analysis, namely that
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MGE’s O&M costs are lower than peer companies in the State. Specifically, Staff witness
Oligschlaeger acknowledges MGE’s consistently lower O&M costs when he states:

Q. Do you agree with Mr. Hack’s conclusion that MGE’s O&M expenses are

lower than Laclede Gas Company’s (Laclede’s), AmerenUE’s and Aquila

Inc’s (Aquila’s) gas O&M expenses, when measured on a per customer

basis?

A. I do not disagree with the data shown on page 10 of Mr. Hack’s direct
testimony [which is drawn from Noack Direct, Schedule G-1]. * * *

MR. OLIGSCHLAEGER INDICATES, ON PAGES 9-10 OF HIS REBUTTAL
TESTIMONY, THAT CAUTION SHOULD BE USED WHEN MAKING DIRECT
COST COMPARISONS BETWEEN DIFFERENT UTILITIES. HOW DO YOU
RESPOND?

I agree. No two companies are identical. However, the fact remains that the Missouri gas
operations of Laclede, AmerenUE and Missouri Public Service (also known as *Aquila™) are
all subject to the regulatory authority and regulatory requirements of the Missouri Public
Service Commission just like MGE’s operations. Moreover, while the operations of these
companies are not identical, they are subject to many similar economic conditions since all of
the operations about which the comparison is being made are located within the State of
Missouri. Moreover, Laclede, AmerenUE and Missouri Public Service, like MGE, have filed
and processed requests for general rate increases in the recent past. In addition, the analysis
compares O&M cost performance over a period of several years, not just one or two years,
which eliminates the chance that MGE’s significant advantage from an O&M cost

perspective is being driven by an extraordinary or non-recurring item. As a consequence of
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these factors, I believe it is reasonable to conclude that MGE consistently outperforms
Laclede, AmerenUE and Missouri Public Service, in terms of O&M cost, from the analysis

contained in Schedule G-1 in my direct testimony.

10. Unopposed Tariff Changes

IN ITS TARIFF FILING WHICH INITIATED THIS PROCEEDING, DID MGE
PROPOSE CHANGES TO A NUMBER OF TARIFF SHEETS THAT HAVE NOT
BEN MENTIONED OR OPPOSED BY ANY OF THE PARTIES?

Yes. Tariff sheet nos. 24.3, 61.2, and R-34, all of which were included in the filing made by

MGE on May 3, 2006, have not been mentioned or opposed by any party.

11, MGE’s Updated Revenue Deficiency

HAVE YOU PREPARED AN UPDATED REVENUE DEFICIENCY FOR MGE
INCOPORATING CHANGES IN POSITION ADOPTED IN THE COMPANY’S
SURREBUTTAL TESTIMONY?

Yes. MGE’s current revenue deficiency stands at $37,533,421, as reflected in Surrebuttal
Schedule MRN-4 page 1 of 2. This reflects MGE’s revenue deficiency as shown in my
rebuttal testimony (based on an 11.75% return on equity, which included a 15 basis point
upward adjustment to return on equity due to the absence of any protection for MGE from
the vagaries of the weather) with one change — the addition of $20,000 in low-income
weatherization program funding recommended by Staff witness Ross and agreed to by MGE.

However, if the Commission adopts the straight fixed-variable rate design
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recommended by MGE and endorsed by the Staff for the residential class, MGE’s
recommended return on equity would be reduced by 25 basis points — to 11.50%, as
explained in the surrebuttal testimony of MGE witness Hanley — producing a revenue
deficiency of $36,449,902 as shown in Surrebuttal Schedule MRN-4 page 2 of 2. Neither of

these revenue deficiencies includes costs for Natural Gas Conservation programs.

DOES THIS CONCLUDE YOUR SURREBUTTAL TESTIMONY?

Yes, at this time.
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UNITED STATES OF AMERICA ‘
. BEFORE THE Ly it JE P e
FEDERAL ENERGY REGULATORY COMMISSION ~~ "' d
REG 2000 0y %‘émn

Williams Natural Gas Company ) Docket No. RP93-109

COMMENTS OF THE
MISSOURI PUBLIC SERVICE COMMISSION
IN SUPPORT TION AND AGREFMENT

Pursuant to Rule 602(f) of the Federal Energy Regulatory Commission’s (“Commission™)
Rules of Practice and Procedure, 18 C.FR. §385.602(f), the Missouri Public Service
Commission (“MoPSC”) hereby submits its comments in support of the Stipulation and
Agreement of Settlement (“Stipulation”) filed on January 31, 2001 in the above captioned
proceeding,

The MoPSC is & “state commission” within the meaning of Section 1.101a(k) of the
Commission’s general regulations, The MoPSC has actively participated in this proceeding to
protect the interests of Missouri’s natural gas consumess who receive service from Williams Gas
Pipelines Central, Inc., formerly known as Williams Natural Gas Company (Williams).

This Stipulation is the result of extensive negotiations between the parties in this case. If
the Commission approves this Stipulation, it will settle the issue of Williams® recovery of its
environmental clean-up costs. The Stipulation establishes an annual environmental cost of
service allowance of $1,700,000 for the rates associated with this docket’s locked-in period.
This means that Williams is due an sdditional §1,012,150, which wifl be offset against the
$2,808,519 refund Williams owes customers for environmental cost recoveries from third-party

insurers during calendar year 2000,
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Since Williams refunded the balance of the environmental cost recovery moneys on
January 31, 2001, the Stipulation is considered to be consistent with the public interest and to be
a fair and reasonable resolution of the remanded environmental cost issue in this docket.

WHEREFORE, for the foregoing reasons, the MoPSC respectfully requests the
January 31 Stipulation and Agreement be certified by Presiding Administrative Law Judge
Harfeld and approved by the Commission.

Respectfully submitted,

DANA K JOYCE
General Counsel

L—Mﬁ L, o AM._WL_
Lera L, Shemwell r

Associate General Counsel

Missouri Public Service Commission
P. O. Box 360

Jefferson City, MO 65102

(573) 751-7431 (Telephone)

(573) 751-9285 (Fax)
|shemwel{@mail state.mo.us

CERTIFICATE OF SERVICE

Pursuant to Rule 2010 of the Commission’s Rules of Practice and Procedure, I hereby
certify that I have this day served a copy of the foregoing document on all persons designated on
the official service list compiled by the Secretary in this proceeding,

Dated at Jefferson City, Missouri this 16th day of February, 2001.

Lera L. Shemwell ] 125
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
Williams Natural Gas Company ) Docket No. RP93-109

STIPULATION AND AGREEMENT
(January 31, 2001)

Pursuant to Rule 602 of the Rules of Practice and Procedure of the Federal Enesgy
Regulstory Commission (Commission), 18 CF.R. § 385.602, Williams Gas Pipelines Central,
Inc., formerly named Williaras Natural Gas Company (Williams), submits this Stipulation and
Agreement in settlement of the remaining contested issues in the captioned proceeding.

DESCRIPTION OF PROCEEDING

On April 30, 1993, Williams made a general Section 4 rate filing (Docket No. RP93-
109). The Commission suspended the effective date of the proposed rate incresse until
November 1, 1993, and set the matter for hearing.' Evidentiary hearings before an ALJ were
conducted in 1994. Initial and reply briefs were filed by various parties. Among the many
issues addressed at the hearing was the issue of Williams’ recovery of its environmental costs.
Williams proposed to amortize over a three-year period actual past period costs of $4.2 million
instead of projecting environmental costs under a test petiod methodology. By amortizing these
costs over three years, Williams would have been allowed to recover $1.4 million each year. On
November 22, 1995, the Presiding Judge issued an Initial Decision which approved the three-
year amortization with a procedure for refunding any amounts Williams recovered from third
parties, such as liability insurance carriers ot the suppliers of the PCB-laden material* Several

parties filed exceptions to the Initial Decision. Williams filed a new Section 4 rate case in 1995,

: Williams Natural Gas Co., 63 FERC { 61,241 (1993).
: Williams Natural Gas Co,, 73 FERC 63,015 (1995).

Page 3 of 9
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with the result that the instant rate case covers a locked-in period of November 1, 1993, through
July 31, 1995.

On December 19, 1996, the Commission affirmed in part and reversed in part the ALT's
Initial Decision.” The Commission rejected Williams' proposed amortization in favor of the
| “test period” method.! The Commission determined that the $1.4 million annuel amount that
the participants and the ALJ amrived at uéing an amortizetion method was a reasonable equivalent
of Williams’ actuat Polychlorinated Biphenyl (PCB) clean-up related test period costs for use as
a projection of Williams’ future annug! PCB costs under the test period methodology.’

On rehearing, Williams did not contest the Commission’s requirement that it recover
these costs based on a test period methodology but it did assert that the Commission erred in
adopting an annual allowance of $1.4 million for PCB clean-up costs. The Commission ruled
that the $1.4 million was a reasonable representation of the level of these costs to be recovered in
rates given the record that had been developed.® Williams appealed that decision to the D.C.
Circuit Court of Appeals.

The court granted Williams' petition and remanded the PCB issue to the Commission
finding that it had not adequately explained why it had approved use of the $1.4 million figure,
The court found that an allowance developed under an amortization method is not useful for

applying past experience to project future costs as required by the test period method. The court

: Williems Natural Gas Co., 77 FERC 61,277 (1996).
! 18CFR. §154.303. |
s Williars Natural Gas Co., 77 FERC Y 61,277 at 62,181-183 (1996).

¢ 14, at 61,679-80.

Page 4 of &
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also found that the Commission had not explained why Williama' $3.9 million “test period
actual” figure was inadequate.

On October 13, 2000, the Commission directed the Chief Administrative Law Judge to
appoint an Administrative Law Judge to preside over g hearing in this matter and encouraged the
parties to reach a settlement. Williams has filed direct supplementsl testimony, the Staff and
Intervenors have engaged in discovery, and the parties have spent considerable time discussing
settlement. This Stipulation and Agreement is a product of those discussions.

This Settlement is supported by all parties active in these proceedings and resolves all
outstanding issues in this docket.

SETTLEMENT PROVISIONS
ARTICLE I
Environmentel Cost of Service

Wiiliams will be entitled to recover an annual environmental cost of setvice of
$1,700,000 for the locked-in period epplicable in this docket. The Commission originally
allowed Williams to recover an annual cost of service of §1,355,813 for the locked-in period
applicable in this docket. Applying the seftlement environmental allowance to the originsl
amount authorized by the Commission for the focked-in period results in a net additional amount
due Williams of $1,012,150 including irterest at the Commission's established rates through
January 31, 2001.

ARTICLE I
Collestion
Williams will collect the net cost of service increase of $1,012,150 by set-off against the

pass-through of insurence proceeds due on January 31, 2001. During calendar year 2000,

Page 5 of 9
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Williams collected $2,808,519 from third-party insurers related to its environmental costs,
including interest at the Commission's established rates through January 31, 2001. Under the
Commission's prior orders in this proceeding, Williams is required to pass through to its
customers 90% of any such third-party collections.” Williams has therefore allocated to its
customers $2,527,667 of its third-party collections. To effect the sat-off provided for herein,
Williams will refund a total of $1,515,517 to its customers on January 31, 2001,
ARTICLE I
Allocation and Payment

A.  Williams will allocate its net pass-through of third-party proceeds to its firm
cugtomers based on firm reservation revenues during the twelve months ended September 30,
2000. The allocation, reflected on Appendix A, sets forth the amount to be refunded to esch
pasty under the terms of this Settlement.

B. Williams will make the refunds on Appendix A to each of the customers listed
thereon on or before January 31, 2001.

C. If the Commission should issue a final and non-appealable order directing
Williams to pass-through the net amount due under this Seitlement in a maaner inconsistent with
Appendix A, Williams will have the right to correct each party's net refund by adjusting the
amount of any future pass-through of third-party environmentel collections, if any.

D. The parties agree that Williams' future pass-through of third-party environmental
proceeds, if any, should be allocated to Williams' customers based on firm reservation revenues

for the twelve months ended on the September 30 immediately preceding the date on which the

T Willisms Natural Gag Co., 77 FERC § 61,277 at 62,182 (1996); Williams Natural Gas
Co., 73 FERC 963,015 at 65,075 (1995). -
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pass-through payments ere made. Any fiture payments related to third-party environmental
proceeds shall continue to be refunded to customers by the 31* of January following the calendar
yeur in which Williams receives the third-party proceeds. Williams will file a refund plan
consistent with the allocation set forth in this paragraph no less than 30 days prior to the date on
which refunds are required.
ARTICLEIV
Refund Report
This Stipulation and Agreement will serve as Williams' refund report in this proceeding
related to its obligation to pass-through a portion of the third-party proceeds it received during
calendar year 2000. The Commission's Order approving this Stipulation and Agreement will
constitute approval of Williams' refund report and will resolve all remaining issues in this
docket.
ARTICLE YV
Effective Date
The Commission's order approving this Stipulation and Agreement shall constitute a
waiver of the Comsmission's Rules end Regulations, including 18 C.F.R. Part 154, Subpart C, to
the extent necessary to effectuate all of the provisions of this Stipulation and Agreement. Thig
Stipulation and Agreement shall be effective on January 31, 2001, regardless of the date on
which the Commission approves this Stipulation and Agreement.
ARTICLE VI
General Resefvations
This Seftlement Agreement is submitted for Commission approval pursuant to Rule 602

of the Commission’s Rules of Practice and Procedure. If it does not become effective for any

Page 7 of 9
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reason it shall be considered privileged and not sdmissible in evidence or made a part of the
record in any progeeding.
ARTICLE VII
jver tion
Commission approval of this Settlement Agreement shall constitute the requisite waiver
of any and all otherwise applicable Commission regulations to permit the implementation of the
provisions hereof and a determination that the settlement is fiir, reasonable, and in the public
interest and consistent with NGPA § 502.
Respectfully submitted,

WILLIAMS GAS PIPELINES CENTRAL, INC.

L 4124
Gary W. B
The Williant¥ Companies, Inc.

P. 0. Box 2400
Tulsa, OK 74102

January 31, 2001
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UNITED STATES OF AMERICA  Girn.  fhpy
FEDERAL ENERGY REGULATORY CO ION TRy 2
WASHINGTON, D.C. 20426 {8 N3 o S TARY
: 3: 29
In Reply Refer To; ,_ /. -
Williams Natural Gﬁw Ly
DOGkCtNO. RP93"109 ' ‘.L;'.”‘F"'-:-:-’?Uf"'
Williams Gas Pipelines Central, Inc.
P, O. Box 2400
Tulsa, OK 74102

Attention:  Gary W, Boyle, Senior Counsel
Reference:  Offer of Settlement (Jarary 31, 2001)

On J; 31, 2001, Williams Gas Pipelines Central, Inc., formerly known as
Williams Natural Gas Company (“Williams™), submitted for filing with the Commission an
offer of settiement including a Stipulation and Agreement (“Agreement”) dated January 31,
2001. The offer of settlement is in the public inierest and 1s accepted and approved.

On Aprif 30, 1993, Williams filed a general Section 4 rate filing propoging, among
other things, to amortize over a three-year period actual period costs of $4.2 million.
On November 22, 1995, the Presiding ALJissued an Initial Dectsion approving the three-year
amortization of environmental costs with a procedure for refunding emounts which Williams
recovered from third parties, On December 19, 1996, the Commigsion affirmed in part and
reversed in part the ALJ'a Initial Decision rejecting Williams® proposed amortization in favor
of the “test period” method and ruling that the $1.4 million was & reasonable representation
of the level of environmental costs to be recovered in rates. Williams appealed thet dscision
to the D, C. Circuit Court of Appeals, This Agreement arises out of The D.C, Circuit Court
of Appeals remanded the environmental cost issue to the Commission finding that it had not
adequately explained why it had approved a $1.4 million annual environmenta! allowance.
The active parties engaged in discovery, Williams filed direct testimoay and all parties spent
time discussing settlement. The Agreement represents a final, comprehensive resolution of
environmental costs in this proceading.

Pursuant to Rule 602(f) (18 CER. § 385.602(f)(2000)) of the Commission’s
regulations, initial comments were filed on February 20, 2001, and reply comments were filed
on March 2, 2001. Presiding Administrative Law Judge David I, Harfeld certified the offer
of settlement to the Commission with the filed comments,

The Commission finds that settlement offer reflected in the ﬁreement iz in the public

interest and it is accepted and appraved. The Commission’s approval of this settlement does

not constitute approval of, or precedent regarding, any principle or issue in this proceeding,
By direction of the Commission,

David P. Boergers
Secretary

X! All Parties on restricted service list



Surrebuttal Schedule MRN-3

o B Page 1 of 61
The Oommorfeslth of Massachusetis

DEPARTHENT OF PUBLIC U'I]]..I'IIES

May 25, 1990

D.P.U. B9-181

Generic investigation of the facts surrounding and the
ratemaking treatment of the costs of investigating and
remediating hazardous wastes associated with the manufacture o
gas during the period 1822-1378. -

1]

APPEARANCES: James M. Shannon, Attorney General
’ By: George B. Dean, Zsg.
James G. White, Esq.
' Jovece Davis, Esg.
carl D. Geisy, Esg.
one Ashburton Place
Boston, Massachusetts 02108
Petitioner

Paul K. Connolly, Esg.

Meabh Purcell, Esg.

TeBoeuf, Lamb, L=iby & MacRae

260 Franklin Street ‘

Boston, Massachusetts 02110

FOR: - BAY STATE GAS COMPANY

FITCHBURG GAS & ELECTRIC LIGHT
COMPANY
Tetitioners

Eric J. Xrathwohl, Esg.

Daniel R. Avery, Esg.

Rich, May, Bilodeau & Flaherty, P.C.

294 Washington Street

Boston, Massachusetts 02108

FOR: THE BERKSHIRE GAS COMPANY

FALL RIVEZR GAS COMPANY
Petitioners

- James wn. Brown, Esg.
Verne W. Vance, Esg.
Timothy G. Caron, Esg.
Foley, Hoag & Eliot
One Post 0Office Sguare
Boston, Massachusetts 02108
FOR: BOSTON GAS COMPANY
Petitioner '
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ii

Jeffrey F. Jones, Esg.
Jay E. Gruber, Esg.
Palmer & Dodge
One Beacon Street
Boston, Massachusetts 02108
. FOR: COLONIAL GAS COMPANY
Petitioner :

Robert J. Keegan, Esg.
Domna D. Sharkey, Esg.
Keohane, DeTore & Keegan
21 Custom House Street
Boston, Massachusetts 02110
FOR: . ESSEX COUNTY GAS COMPANY
Petitioner

Alycia L. Goody, Esqg.
Providence Gas Company
100 Weybosset Street
Providence, Rhode Island 023203
FOR: NORTH ATTLEBORDO GAS COMPANY
Petitioner

Andrew J. Newman, Esg.
Rubin & Rudman
50 Rowes Whart
Bozton, Massachusetts 02110
FOR: THE ENERGY CONSORTIUM
Intervencr

Page 2 of 61
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D.P.U. 89-161 Page 1

1. INTRODUCTION

A. Procedural Background

In Berkshire Gas Company, D.P.U. 89-112, the Degpartment of
Public Utilities ("Depa:ﬁment") issued an Interlocutory Order on
Environmantal Cleahup Issues (M"Interlocutory Order'), dated
August 1B, 198%. Thé Order was occasioned by a reguest from
Bérkshire Gas Company ("Berkshire") in that rate case to include
expenses in its éost of service fof cleanup of hazardous
material at a site owned by Berkshire. Contamination of the
site rasulfed from dispcsal of coal-tar wastes and other
residues from the now-discontinued process of manufacturing
illuminating and heating gas from coal and other feedstocks. +

The Interlocutory Order directed Berkshire to present
evidence and argument on at least ten issues related to cleanup
of such sites.’ In brief, the required information concernesd (1)
site descriptions, (2) description of gas manufacturing
conducted at such MGP sites, (3) industry knowledge, standards,
and practice about MGP waste disposal and environrental hazards,
(4) legal reguirements concerning MGP waste disposal, (5)
conformity of MGP waste disposal practices to the gas industry’s

xnowledge and practice and to the law, (6) manner of site

These processes are referred to collectively as the
manufactured gas process or "MGP" for short: hence,
hereafter, "MGP plant sites," "MCGP era," "“MGP wasteg,®
etc. See Section III of this Order for a description of
the processes and thelr by-products and wastes.
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D.P.U. 83-161 Page 2

acguisition, (7) insurance CQVeraée in place, (8} description of
environmental éita reviews conducted preparatory to cleanup, {9)
detailed cost estimates of cleanup work, and (10) appropriate
ratemakiné treatment of cleanup costs. Interlocutory Order,

pp. 15-16.

B. Petition for a Generic Investication

on July 18, 1989, Bay State Gas Company'("Bay State')
petitioned the Department to initiate a generic investigation
inta the entire gquestion of gas manufacturs and environmental
cleanup. The Department allowed that pétition and opened the
preéent docket. The Department designated James Connelly, Esg.,
as hearing officer. Technical staff of the Department’s Rates
and Research Division assisting in the investigation included
Andrew Greene, Director, Paul Osborne, Linda Latham, and_José
Rotger.

On November 2, 1989, Bay State filed an amended retition
("Joint Petitidn") for a rulemaking proceeding in which it was
joined by the Attorney General of the Commonwealzh ("Attorney
General'), Berkshire, Boston Gas Company ("ﬁoston Gas") ,
Colonial Gas Company ("Colonial"), Commeonwealth Gas Company
{("ComGas"), Essei County Gas Company ("Essex"), and Fitchburg
Gas & Electric Light Company ("Fitchburg"}. The Joint Petition
sought a generic inguiry, leaving apart site-specific
investigations, into four of the issues listed in the
Interlocutory Order: Issue 3, industry knowledge, standards,

and practices; issue 4, legal reguirements; issue 7, insurance;
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and issue 10, apprcopriate ratemaking treatment. The Departmeﬁt

also allowead the la{:e-—f.iled petitions of North _Attleboro Gas
Company ("North Attleboro") and Fall River Gas Company ("Fzall
River") to jein in the petition and permitted the Energy
Consortium, an assoclation of industrial ratepayers, to
intervene. On October 10, 1985, the Departmeﬁt issued an Order
of Notice, requiring each gas company petitioner‘to'publish
notice, in accordance with the terms of G.L. c. 30A, § 2, and
220 C.M.R. 2.00 et seg., cf the first public hearing in the
docket on November 3, 19895.

Evidentiary hearings began on February 15, 1590 and ended on
April 5, 1990 after seventeen days of testimony. The gas
company petitioners jointly spensored four witnesses to present
in their case in chief: Kenneth F. Abraham, Esg., professor,
University of Virginia Law School, Charlottesvillie; Andrew C.
Middleton, principal, Remediation Technologies Inc., Pittsburgh,
Pénnsylvania; and William W. Hogan and A. Lawrernce Kolbe,
principals, Putnam, Hayes & Bartlett, Inc., Cambridge,
Massachusefts. The Attorney General offered the direct

testimony of Ronald H. Hill, industrial hygienist, Guiiford

' County Health Department, Greensboro, North Carolina; and

Timothy Newhard, financial analyst, utilities division of the
Department of the Attorney General. The gas company petitioners
alse offered two rebuttal witnesses: Mr. Middleton and Barbara
D. Beck, principal, Gradient Corporation, Cambridge. In

addition to testimony given in the hearings, the evidentiary
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record consisted of 59 dncumentary'éxhibits sponscred by the'gas
coméany petitioners, 236 sponsored by the Attorney General, and
33 by the Department; The petitioners submitted simultaneous
initial briefs on May 7, 19S80.

C. Joint Motien to Approve a Settlement Agreement

On May 1, attorneYs for the petitioner gas companies and the
attorney General ("Séttling Parties™) filed a Settlement
Agreement ("Settlement Agreement") and accompanying Joint Motion
foxr Approval of a.Settlement Agreement and Termination cf the
Proceedings ("Joint Motion"). Ratification of the Settiement
Agreement by thneir principals followed on May 4 and May 7 when
executéd capies of the agreement were filed with the Department. ;
The Settlement Agreement is described and analyzed at length in
Sections IV and V of this Order. 1In brief, the Settlement
Agreement sets forth a detailed cost recovery mechanism to allow
recovery over time of cost incurred to clean up MGP wasﬁe sites
aé directed by the ccqnizant'environmental enforcement
authorities. No objection to the Settlement Agreement was
raised by any party to the invéstigation.

A second motion filed by the gettling parties on May 10
sought extension of the date by which the Department would have
to act upon the Joint Motion before the Joint Motion and the
Settlement Agreement would expire on their own terms. The
Department allowed the extension from May 15 to May 25. On May
18, the Settling Parties filed an amended second vearsion of the

Settlement Agreement. The amendments clarified pessible
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ambiguities regarding tﬂe intended inclusion of the calendar
year 1978 wifhin the scope of Settlement Agreement. The
amendments made no material change in the accord. ©On May 7, the
Energy Consortium filed comments on the Settlement Agreement.
The Energy Consortium expressed agreement with "the concept
embodiéd in the Settlement Agreement," -but suggestad several
modifications (Energy Consortium Comments, pp. 4—7).2

The remaining sections of this Order outline the legal,
“historical, and téchnical backg;ound of the production and
cleanup of MGP wastes; describe the Settlement Agreement’s
provisions on recovery of MGP waste cleanup costs; analyze the
Settlement Agreement in the context of the record assembled on
the four issues that were the subjects.of the Joint Petition;
evaluate the Settlement Agreement againét traditional ratemaking

principles; and, finally, rule on the Joint Motion.

Because the Joint Motion requires the Department to
consider the Settlement Agreement in its entirety, we do
noct endeavor to rule on whether the individual
medifications suggested by the Energy Consortium are
appropriate. Rather, we consider the Energy Consertium’s
comments in the context of whether the Settlement
Agreement, as presented, should be approved.
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II. THE LEGAI, ITMPETUS TOR CLEANUP-bF MGP SITES

The investigation in this docket entailed aﬁ zssessment of
acts of the petitioner gas companies {or others_fcr whon they
may be responsible) relating to manufacturing gas during the
pericd 1822-1978, which acts may result in future legal
liability. The legal impetus behind MGP site cleanup arises
from environmental protection and remediation legislation
develpped over the past twenty years and enacted in both Federal
and Massachusetts jurisdictions. This legislation seeks to
arrest and reversé actual and potential environmental damage
resulting from the disposal of hazardous material on land.

At the Federal 1ével, the key enactments are the Resource
Conservation and Recovery Act ("RCRAM™), 42 U.S.C. § 6901 et seq.
(1982 & 1987 Supp. V), passed in 15976, and the Comprehensive
Environmentﬁl Respoﬁse, Compensation, and Liability Act
("CERCLA"), 42 U.S.C. § 9601 et seg. (1982 & 1887 Supp. V),
passed in 1980. In order to promote expeditious remediation of
contaminated siteé, CERCLA imposes joint and several liability,

without regard. to fault,3 for investigation and cleanup of any

Liability without fault under CERCLA and G.L. c. 21E is
conceptually similar to, but, in fact, significantly
distinguishable from the rule of strict or absolute
liability under Rylands v. Fletcher, Law Rep. 3 H. L. 330

" as adopted in Ball v. Ny=, 59 Mass. 582 (186B). The
distinction is important for purposes of our analysis, and
so we note it early to emphasize it. Under Rvlands and
Ball, a plaintiff may recover damages for nuisance injury
to his land without proof of (footnote continued)

r

(
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such site on any person whco generated,
of hazardous material there, who owned
"facility" (42 U.S.C. § 9601[9]) where

was generated, stored, or disposed, or
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transported, or disposed
or operated the
the hazardous material

who simply owned the

land. The United States Environmental Protection Agency and

Justice Department need make no showing of fault for liability

Ear

negligence where a defendant "collects and keeps on his cown
land anything likely to do mischief if it escapes" and such
escape, in fact, occurs. The defendant, it is said, "must
keep it in at his peril[,] . . . is damnified without any
fault of his own, and . . . should be held responsible to
make good all damages, if he should not succeed in
confining it to his own property." Fletcher v. Rylands,
Law Rep. 1 Ex. 265 ({Blackburn, J.), gquoted in Shiplev v.
Fifty Associates, 106 Mass. 194, 198 (1870). Thus, since
Ball was handed down, strict liability has effectively
bacome a branch of nuisance (i.e., tortious interference
with ancther’s use of real property). Under CERCLA and
G.L. c. 21E, on the other hand, escape of hazardous
material from a landower’s property onte that of ancther is
not a necessary condition for liability to attach. The
presence of such material in that part of the environment
comprised by the landowner’s property is alone sufficient.
But cf. the observation of Mr. Justice Blackkurn that the
landowner’s act of bringing '"something on his property not
naturally there" may be "harmless so long as it is confined
to nhis own property." Id. Thus CERCLA and G.L. c. 21E
extend strict liability well beyond the Rylands rule, which
concerns the duty owed by landowners to cne another, and
establishes, in effect, the duty of each landowner to the
sovereign to refrain, at his peril, from certain injuries
to his own land as well as the land of others, all to
advance the objective of environmental protection. Making
a landowner liable %o the state for injury to his own land
(as distinct from restricting or enjoining uses obnoxious
to neighbors or awarding damages for nuisance injury to a
neighborfs land) is a great leap for the law and, arguably,
a genuine discentinuity in its development (Tr. II,

pp. 77-78).
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to attach to a person in any of these categories. Dedham Water

Co. v. Cumberiand Farms, Inc., 689 F. Supp. 1223, 1225 (D. Mass.

1588) . CERCLA seeks to protect against any release or
threatened release of hazardous material, "release" being
defined as "any spilling, leaking, pumping, pouring, emitting,
emptying, discharging,- injecting, escaping, leaching, dumping,
or disposing into the environment."™ 42 U.S5.C. § 5601(22).

The Massachusetts analcgue of CERCLA is the Massachusetts
0il and Hazardous Métarial Releasg Prevention Aét, G.L. c. 21FE
(1587), enacted in 1983.% ' Like its Federal counterpart,
CERCLA, Section S of Chapter 21E establishes categories of
person who may‘be strictly liable for costs or damages from the
release or threatened release of hazardous mate:ial_subjéct to
certain exceptions long familiar in Massachusetts law. See.

Gorham v. Gross, 125 Mass. 232, 23B (1878); Cork v. Blossom, 162

Mass. 330, 333 (18%4). Excepﬁicns include acts of God, acts of

war, and unforeseeable acts or omissions of third parties.

The record in D.P.U. 89-161 has benefited from the filing,
at the hearing officer’s reguest, of "Comments Regarding
M.G.L. ¢. 21E Liability with Specific Reference to Coal Gas
Sites" by Willard R. Pope, General Counsel, Massachusetts
Department of Environmental Protection ("DEP")

(Exh. DPU-32). Following the lead of G.L. . 3CA, § 14,
the Department gives "due weight to the experience,
technical competence, and specialized knowledge" of the DEP
in setting forth our treatment of G.L. ¢. 21E in this
Order. Bournewood Hospital v. Massachusetts Conmission
against Discrimination, 371 Mass. 303, 317 (1%876). '

b
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G.L. c. 21E, § 5(c).

The Chapter 21E enforcement agency is the Massachusetts
Department of Environmental Protection ("DEP"). That agency
notifies persons who fit the statutory classes of liability

Xnown as Potentially Responsible Parties (“PRPs") of their

' potential liability by issuing a Notice of Responsibility

("NGRW). The DEP acts under what is known as the Massachusetts
Contingency Plan (“MCP"), 310 C.ﬁ.R. 40.00 et seg., to identify,
evaluate, and clean up siteslcontaminated by hazardous
materials. Ideally, the DEP and PRPs work cooperatively to plan
a voluntary evaluation and cleanup by the PRPs under DEP
oversigbt. But DEP may also undertake to clean up the site on
;ts own and seek recovery of its éosts from the PRP later (Exh.
DPU-32).

Cleanup of a site typically occurs in five phases. The
first phase is the preliminary assessment to determine whether
the property should be classified as a hazardous waste site
under G.L. c. 21E and what priority status should be assigned to
the site. The second phase systematically assesses the type,
amount, and concentration of hazardous material on site and
evaluates the threat to pecple or the environmanf posed
thereby. The final three phases concern developing and
effecting a plan for site remediation. If the threat is deemed
imminent, short-term measures of may be warranted (id.). The
remediation process is generally considered complex and costly

(Exh. C0-2, pp. 43-50).

o
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IIT. HISTORICAL AND TECHNICAL BACKGROUND

To establish the record context against which we have
evaluatgd the Settlement-Agreement, we trace the histqry of the
MGP industry’s development, identify the processes and
feedstocks employed in manufacture, and discuss the process
- residuals that required disposal during thelproduction years and
may require remediation in the 1930s. The details are important
to our analysis of the Settlement Agreement set forth in
Section V. 7

A. Develovment of the Manufactured Gas Industry

The first practical application of gas produced by
destructive distillation of coal is generally attributed to

William Murdoch in 1782 (Exh. DPU-1, "Gas-Light," Encyclopaedia

Britannica, 7th ed. [1B42], p. 349, col. a). The first public

exhibition of the MGP was made in 1802 by Phillipe Lebon in

Paris (id., "Gas," Encvclopaedia Britamrpica, 11th ed. [1910),

p. 483, _coll. a). In 1812, the Chartered Gas Light and Coke
Company was authorized to light the streets of London with gas
{id., col. b). In 1822, Boston Gas Light Company, the first gas
company in Massachusetts and the second in the United States,
was formed by a special act of the General Court {Exh. DPU-15-3,
P- 7; Tr. III, p. 20). 1In the ensuing years, other gas
companies were organized to supplj gas to other cities and towns
throughout Massachusetts through either special acts of the

General Court or general corporation statutes (Exh. DPU-15-A).
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Initially, the demand for gas was restricted to street
lighting {Tr. IXII, p. 12). As technology developed, gas becane
available for indoor lighting, cooking, heating, and industrial
demand {Exh. CO-2-a, p. 11). By 1900, manufactured gas works

existed in many towns. Because the distribution mains of the

"time were of low pressure, gas works were only able to serve

customers within a few miles of the plant (id., p. 14).
Thersefore, some larger cities had more than one gas works
operating in the community (id.}. Over the yeérs, technolegical
improvements allowed larger plants to be qonstructed, and many
smaller plants were either consolidated or retired (id.,

pp. 14-15).

With the development of electricity in the late nineteenth
century, the gas industry gradually lost its lighting business
and concentratéd ocn other markets, including domestic and
commercial heating and cooking (id., p. 11). The develcpment of
gas appliances in the early 20th century made gas available for
water heating, domestic laundry needs, and refrigeration (id.,
p. 13). Multiple industrial applications also created their
demand during this peried (id.).

The introduction of natural gas pipelines throughout thé
United States, starting in the late 1940s, sounded the death
knezll for the MGP. Beﬁause natural gas was a less écstly fuel
and had a higher British Thermal Unit ("Btu") content, it
guickly supplanted manufactured gas as a base load supply source

(Exh. DPU-18, p. 1). With the extension of natural gas
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pipelines into Massachusetts by the early 1950s, gas utilities
generally converted teo natural gas distribution. See Tatten v.

Department of Public Utilities, 330 Mass. 360 (1933) (facts

surrounding establishment of gas pipeline and eminent domain
taking pursuant to St. 1950, c. 462). The gas uktilities ceaseqd
manufactured gaé prodﬁctioﬁ, with the exception of éome high-BTU
cil gas plants which wére used for peak-shaving purposes into

the 19605 and early 1970s (Exh. CO0-2-A, pp. 13-14). The last

“operational manufactured gas works in Massachusetts, a high-Btu

0il gas facility in Lowell, was retired in 1975 (Exh. DPU-§).
To make space avalilable for other purposes, ard to reduce
property taxes, manufactured gas works were dismantled after o

their retirement (Exh. CO-2-a, p. 9}. Decommissicning consisted

of razing the above—ground structures to grade anc using

demolition rubble to f£ill in resultlng heoles (id., pp. 9-10}.
Below-ground tanks and pipes were purged of gas and left in the
ground (Exh. DPU-289; Tr. XVII, pp. 91-93). Cinders and tar
liguids were disposed of on-site, and spent oxides were disposed
of both on- angd off-site (Exh. DPU-29),.

In 1985, the Radian Corporation issued a report ("Radian
Report™) listing 8% former manufactured gas works in
Massachusetts (Exh. DPU-17). During the investigation in this
docket, the petitioner gas companies reported that they had
found an additional seven sites (Exh. DPU-6). This does not
exhaust the list of MGP sites in Massachusetts, for the record

indicates the existence of other gas utilities and MGP sites
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that are not found in the Radian Rééort and at least one
additional MGP site in Brockton (Exhs. DPU-7; DPU-15-2). While
many of the former manufactured gas works were cperated by the
petitioning gas companies or their corporate predecessors, other
sites were operated by companies that are no longer in operation
and have no relatioﬁship to the petitioning gas companies (Exh.
DEU-6). A number of sites established by the gas company
petitioners or their predecessors are still in vse for utility-
purposes (id.). Other sites had been sold over the years, and
are no longer used in the gas industry (;g.); - At the present
time, there are 24 former MGP plant sites on DEP;s list of sites
to be investigated and 17 sites where manufactured gas wastes
were disposed (Exhs. DPU-4; DPU-3).

B. Manufactured Gas Processes

.1. Coal carbonization

The first significant method of manufacturing gas was the
coal-carbonization process. Coal carbonization entailed burning
a2 carbon in a closed retort, in the absence of oxygen. This
method drove off volatiles (Exh. C0O-2-A, pp. 17-1i3). The
resulting gas was rich -in hydrogen and methane and had a heat
content of about 600 Btu per cubic foot (Exh. DPU-18, p. 25).
Coal gas was used thfoughout the manufactured gas period
(Exn. CO-2-A, Sch. 3).

The feedstock for the coal-carbonization preocezss was coal or
coke. Coal was extensively used until the 1890s, when the

United States steel industry introduced by-preoduct coke owvens
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(Exh. DPU-18, p. 17). The developﬁént of the by-preduct coke
oven made ample supplies of coke readily available as a
feedstock in the coal—carbonization process (id., pp. 17, 13).
The first by-product coke cven installed in the United States
devoted to manufactured gas production was in Everett,
Massachusetts, in 1898 (Tr. IIT, p. 45). EventuaXly, coke from
by-product coke ovens becane the major source of feedstock for
manufactured gaé,operations (Exh. DPU-1B, pp. 17-18).

2. Water Gas

Although there were experiments as far back as the 1780s
concerning the effect of steam on heated carbon, a process for
manufacturing gas by passing steam over a bed of incandescent
carbon was first sucessfully developed by T.S5.C. Lowe in 1873

(Exh. DPU-1, "Gaseous Fuel," Encvclopaedia Britannica, i0th ed4.

[is02), p. 602, col. a). In this process, steam ~eacts with the
carbon to produce a fuel gas compesed primarily of carbon |
monoxide and hydrogen (Exhs. AG-=72; DPU-18, p. 24). As the
resulting gas had a low heat content of about 200 Btu per cubic
foot and contained few illuminants, or bright-buraing
hydrocarbons, water gas was produced primarily for heat rather
than for illumination (Exh. DPU-18, p. 24). Because water gas
burned with a clear or blue flame, it was commonly referred to
as "blue" gas (Tr. III, pp. 108-109) .

Shortly thereafter, it was discovered that by spraying a

petroleum oil intoc water gas and running the mixture through a

superheater, the molecules of vaporized oil and petroleum weould

i

Surrebuttal Schedule MRN-3
Page 17 of 61



Surrebuttal Schedule MRN-3
Page 18 of 61

P.P.U. BS-1561 Page 15

chemically "crack" and break down into products that would
remain in the gas steam, thereby raising the_ Btu content of the
gas (Exhs. AG-73; DPU-18, pp. 110). The resulting gas had a
heat content of about 600 Btu per cubic foot and was therefore
suitable for illumination (Exh. DPU~-18, pp. 109-110). Gas
produced by this method was ﬁechnically called "carbureted water
gas," but was widely known as "water gas" (Exh. DFU-13, Tr. of
September 10, 1888, pp. 2-3}. Because the carbureted water gas

process used eguipment that had a longer useful life than coal

carbonization retorts and because the process initially producead

fewer residualis and provided for almost complete conversion of
feedstocks to gas, carbureted water gas eventually became the
predominant gasification process in the United States (Exh.
DPU—l,."Gaseous Fuel," Encyclopaedia Britannica, 10th =ad.
{1902}, p. 602, col. a).

3. 0il Gas

Carbureted water gas reguired both il and a form of carben
as feeastocks. Although oil was readily availablé along tha
Pacific Coast, it was expensive to transport coke or coal te the
region (id., pp. 15-16). This economic disadvantage led to the
modification of the carbureted water gas process to eliminate
the nesd for coal or coke (Exh. DPU-18, p. 42). 0il gas was
made without coal or coke. The o0il gas process involved
injecting a mixture of steam and oil into a previously heated
generator (Exh. AG-74). 0il gas was initially discovered in

England in 1B15, and the New York Gas Light Company relied
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exclusively on oil gas distilled from retorts until 1B29 (Exhs.

DPU-18, p. 42; DPU-1, “Gas,"™ Encyclopaedia Britannica, 9th ed.

[187%], p. 100, cel. a). An oil gas technigue using refractory
materials was developed in 1859, and the first modern oil gas .
plant was installed in California in 1%02 (Exh. DPU-18, p. 42).
0il gas was eventually used'throughout the country (Exh.
DPU-17). However, cil gas found only limited use in
Massachusetts until after World wWar II (id., Exh. DPU-18,

p. 45).

Because of the availability of natural gas starting in the
late 19405, a number of carbureted water gas plants were
converted te high-Btu oil gas facilities to make a product
compatible with natural gas (Exh. DPU-18, p. 432). The coke
feedstock used in the water gas generator was replaced with a

.high~-temperature refractory brick, and oil sprays and other
oil~handling eguipment were added (id., p. 51). These plant
modifications enabled the product;on of a high-Btu content oil
‘'gas for peak demand at a relatively low cost (id.).

4. DRther Processes

Other manufactured gas processes were used throughout the
manufactured gas period. Some were variations of the processes
just described, and others were distinct on their own terms.

Exh. DPU-l, "Gaseous Fuel," Encvclopasdia Britannica, 10th ed.

(1902], pp. 603-604) The latter included rosin gas, whale oil
gas, acetylene gas, wood gas, peat gas, and petroleum gas (id.,

Cnrgas,m Encyclovaedia Britannica, Sth ed. {1879)], - 100, col. a;
' D

’
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DPU-18, p. 57). Rosin gas, created by burning pire resin in
heatad retorts, and whale o0il gas, crgated by burring whale cil
in heated retorts, were used to a certain extent during the
beginning years of the manufactured gas era, until the
development of bituminous coal depqsits in the United States
around 1840 (Exh. DPU-18, pp. 54, 57). Because gas works using
these processes tended to be small-scale operations which
produced a mimimal level of wastes, sites that exclusively used
these processes are expected to pese minimal hazards (id.,
p.- 54).

Acetylene gas was produced by burning limestone and coal in
an electric furnace, producing calcium carbide, which was then

reacted with water (Exh. DPU-16, pp. 3-22). & number of

small-scale gas works produced acetylene gas in Massachusetts at

the turn of the century, but all of these had ceased operations
by 1821 (Exh. DPU-15-a). The major waste product associated
with acetylene gas was lime sludges, which, according to Mr.
Middleton, do not pose an environmental danger (Tr. IV,

pp. 111-112).°

wn

In addition, Buzzards Bay Gas Company mwanufactured
butane-air gas from 1930 until 1946, when it added
propane-air to its supply mix. 1946 Annual Return te the
Department.
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C. ‘Rasidual Products From Manufactured Gas Opsrations

1. Descriotion
The different production methods produced a variety of

residuals.5

The coal-carbeonizaticon process producsd coke,

coal tars, ammoniacal liquqr, ash, and “clinkers.w’ {Exh.
Co-2-Aa, Sch. 3). The introduction of by-product cdke ovens
required additional purification measures that resulted in the
production of residuals including ammonium sulfate, naphthalene,
light pil, and sludges (;g-; p- 20).

Besidés ash, clinker, and spent oxides, wafar gas production
ieft a Qariety of residuals, depending upon the feedstock used.
These included water gas tars and water-tar emulsions
(Exh. CO-2-A, Sch. 3). The initial use of naphtha as a
feedstock in the carbureted gas process produced only traces of
tar (Exh. DPU-18, p. 78)}. With the advent of the internal
combustion engine, the increased demand for naphthé to blend
with gasolines made naphtha less available for manufactured gas
feedstocks (Exh. C0O-2-A, p. 22). Light oils, and later, as

these became less available, heavy oils, were substituted (id.,

6 This section (Section III.C) of the Order catalogues MGP
residuals and disposal practices. Section III.D discusses
the evidence concerning the hazardous properties of MGP
residuals and the risks attendant on the disgosal
practices. See infra, p. 24.

7

"Clinkers" are lumps of congealed ash (Exh. CPU-18, p.
153).
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pp. 22-23). These feedstocks, partibularly the heavy cils,
increased the amount of tar produced and the need to remdve
sulfur from the manufactured gas (ig.).

Major by-products from the oil gas process included
lampblack, water-tar emulsions, and light oil (id., Sch. 3).
Small amounts of ammeonia, cyanides, tar bases, and tar acids
were alsc produced (Exh. DPU-18, p. 46).

2. Composition of Residuals

MGP residuals contain a variety of chemicals, many of which

" are hazardous materials under CERCLA, 42 U.5.C. § 9601(14) and

G.L. ¢. 21E, § 2. Feor instance, spent oxides contain sulfur,
sulfide, sulfate, and tar (Exﬁ. AG-106). For those spent oxides
created by coal carbonization and by-product coke ovens,
thiocyanate and cyanide are also present (id.). Folynuclear
aromatic hydrocarbens, including benchyrenesland tetracene, are
present in watar gas taf, coal tar, oll tar, and lampblack (id.;
Exh. DPU-16, sec. 4, p. 30). Volatile aromatics are also found
in these same tars and in light oil (Exh. AG-106). Phenolics
are present in coal tar; and ammonia, cyanide, sulfide, and
thiocyanate are‘present in ammoniacal liguor (id.).

3. Gas Purification Processes

Depending on the particular process used, various residuals
associated with manufactured gas had fo be removed prior to gas
distribution. Certain components of raw or unpurified gas would
condense in distribution mains, corrode pipes, or produce

noxious gases at the burner tip (Exh. DPU-18, p. 54). Various
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cleaning and purification processes.were used to prepare the gas
for distribution, dependiﬁg on the method of gas ﬁroduction and
specific raw materials used (id.).

Water vapor and heavier tars were removed from coal gas by
driving the raw'gBS'th;ough a hydraulic main, which was cooled
to remove the water and heavy taré through condensation (Exh.
DFU-18, p. 59; Tr. IiI, p. 64). 1In the case of'water gas and
pil gas, these vapcors and tars were removed by passing the raw
gas through a washbox. Lightef tars were removed both with
direct and indifect condensers (Exh. DPU-1B, p. 62). -The
remaining aerosols of tar were removed with either tar
extractors or, after 1924, electrostatic preéipitators (Exhs,
AG-BO; DPU-18, p. 62). At smaller plants, aercsols were removed
by shavings scrubbers (Exh. DPU-18, p. 65). Tar from coal-gas
works could be resold to industry, but tar produced at
carbureted gas and oil gas plants generally contained petrolsum
derivatives which made them less suitable to industry (Tr. III,
p. 102). Tars produced by coal carbonization were often
recycled as process fuel where the water component was
proportionately small encugh not to retard combustion
(Exh. DPU-1B, p. 133).

Tars with é high water.content ware referred —o as tar-wvater
emulsioﬁs (id., p. 136). ZEZmulsions were not generally a problem
at coal carbonization plants, for the tar separated cleanly from

the condensates and szach could be readily recovered (id.).

However, tar-water emulsions proeduced by carbureted water gas
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and o0il gas facilities often contained too much water either to
sell or *o burn (id., p- 136). In these cases, the tar-water
emulsions were simply disposed of on-site into holding lagoons
or pits, or ocff-site into streams or along railrcad tracks (id.,
p. 134}).

Naphthalene was frequently removed from the gas by scrubbing
with oil (Exhs. Aé-??; DPUG-18, p. 63). The napﬁthalene—enrichad
©il could then be distilled to recover the naphthalene for
resale, if market conditions warranted it, or used in the
cﬁrbureted water gas or oil gas process (Exh. DPU-18B, p. 65).

Initially, light oils were noﬁ removed from fhe gas (id.,

p. 72). In later years, the demand for benzene ard Xylene
chenicals during World War I spurred the recovery of light cils
in the same manner as was used for naphthalene recovery (id.,

p. 69). Scrubbers were uséd ta recover the oil, which was then
either mixed with light bils‘or carburetion stocks for resale or
use as a feedstock, or merely discarded with condensate water
(Tr. IIT, pp. 149-150; Exh. DPU~1B, p. 67).

Condensate water was also produced by the tar-extraction
process (iQT)' Becausa retorted coke counld spantaneously
- combust, it had to be guickly quenched with water to preserve
the coke as it left the anoxic environment in the retort (Exh.
AG-236). This need provided a use for the condensate water as. a
coke guencher (Exh. DPU-18, p. 67). Otherwise, the condensate

was recycled or disposed of in streams (id.).
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dmmonia was removed through saﬁéral methqu,'including
treatment with sulfuric acid or through ammonila stills (Exhs.
AG-78; DPU-18, pp. 78, 81). Phenols were either discharged into
dity sewers, used as a cguenching agent for coke removed from the

ovens, or, if recovery was desired, extracted by washing or

vapor recirculation (id., pp. 84, 86).

Hydrogen sulfide was initially removed with lime- (id.,

'p. BB). -Because lime could only be used once, it was an

expensiVE process (id., p. 90). Beginning around 1870, it was
discovered that iron oxide could remove hydrogen sulfide, and be
reused (id., p. 190; Tr. III, p. 87). Iron oxide could be
regenerated either by exposure to air over several menths or by f
blowing air through the purifier box (Tr. III, pp. 152-153).
Eventually, the iron oxide became so contaminated with sulfur

that it could ﬁo longer regenerate and was itself discarded

{id., p. 1i32). During the 1820s, saverél liguid purification
processes were developed for hydrogen sulfide removal (Exh.

DPU-18, pp. 92-93, 193).

Cyanide was produced by coal carbonization and removed from
coal gas by the samz= equipment that removed hydrogen sulfiae
(id., p. 99). Only trace guantities of cyanide were generategd
by carbureted water gas and oil gas, so its recovery for resale

was profitable only at larger plants (id.).
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4. Disposition of Residuals

Residuals may be broken down into two categories:
by-products and wastes (Tr. III, p. 16). If by-products had the
proper chemical constituents and energy content, they could be
recycled as a feedstock in the manufactured gas process
(Exh. CO-2-A, p. 23). Altefnatively, certain residuals,
including coke, various tars, and ammbnia, could ke used in
other industries (Exh. DPU-18, p. 132). By selling by-products,
gas companies could reduce net ﬁroduction costs, and ﬁhereby
offer customers a lewer-cost product and encourage greater sales
(Exhs. CO-2-A, p. 26; DPU-13, Tr. of September 10, 1888, p. 5).
Despite the benefits to gas customers and utilities that could
be accrusd through the sale of by~product§, the extent to which
by-preducts could be sold was influenced by available recovery
technologies and by whether sufficient by-products could be
gehefated to make resale econsmically practical (Exh. CO-2-a,
pP. 26)}. The prevailing market that existed from time to time
for a particular by-products alsc influenced the decision as to
resale or dispesal (id.).

Certain residuals, such as ash and clinkers, had little, if
any, market value. These wastes were often discarded sither on-
or off-site as f£ill material (Exh. DPU-1B, p. 153). Even for
those residuals with resale value, prevailing market conditicns
dictated whether the residual couldlbe sold. Although spent
oxides were reclaimed in Europe for sulfuric acid, the abundance
of_brimstone in this country made sulfur readily available and

ieft spent oxides with little, if any, market (id., p. 144).



\

Surrebuttal Schedule MRN-3
Page 27 of 61

D.P.U. 89-161 - . ' Page 24

The use of tar as a by-product in tﬂis country was generally
limited before Wofld War I, because of ﬁhe évailability of
tar-based products, including chemicals and pharmaceuticals,
from Germany (Exh. DPU-27, p. 14).

In addition, the physical characteristics of the tars
produced by carbureted water gas and oil gas plants limited
their wvalue. Unlike tars from coal carbonization plants,
tar-water emulsions produced by carbureted water gias and oil gas
facilities were of irregular quality and generally contained too
much water to birn (Exh. AG-208, p. 1238). These wastes were
generally disposed of on- or off-site (Exh. DPU-18, p. 136).

D. State of Scientific and Engineering Knowledge Concerning
the Hazards of MGP Wastes

The pccupational hazards of coal combustion products were
documented as far back as 1775 (Exh. AG-158). &t that time, the
effect was believed to be caused by mechanical irritation of the
skin by scot (Exh. €C0-10; Tr. XIII, p. 134}. By 1876, a
connection between coal tar and cancer, long suspected, was
conclusively established (Tr. XII, p. 104}. It still remained
unclear whether cancer was caused by chemical effects of coal
soot on the skin or by mechanical irritiation (Tr. XIII, p. 137;
Exh. C0-10, p. 5). Experiments during the early nineteenth |
century sought to establish what chemicél fracfions of coal
caused cancer; and the link between the chemical properties of
coal tar to cancer was established bf the late 1520s and sarly

1830s (Tr. XIII, p. 139; Tr. XII, pp. 108). Benzo(a)pyrene, a

S
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major carcinogen found in coal tar, was first identified in 1933
(Tr. X¥III, pp. 146-147}. Other carcinogens were identified in
1547 (Exh. AG-154).

Another éhemical component of MGP wastes, benzene, was Known
a5 a hematological poison since the late nineteenth century
(Exh. AG-55, p. 18). Benzene causes aplastic anemia (Exh.
AG—l?B,'p. 4; Tr; XIII, p. 109). Though medical science had
long sesn a linkage between benzene and leukemia, thelfirst
clear establishment of benzene as a human leukemogen was made in
1877 (Tr. XIII, p. 109).

Throughout the MGP era, the scientific and medical
communities developed thE‘conneciion of MGP wastes to human
health risks. What was lacking was the determination of the
level at which public health might be adversely affected by MGP
wastes {Tr., X%XIII, p. 1i2). While the medical observations of
the périod may have been precise and bésed on comprehensive data
cellection, the relationship between the level of exposure to
MGP wastes and the reaction to the exposure was still uncertain
(id.). The statistical analyses now used to determine
dose—-response levels, including multievent modeling, were not
developed until 1976 (Exh. CO-42; Tr. XII, pp. 11, 153). The
technical ability to detect contaminant levels required under
current océupational safety and environmental regulatory
standards did not.exist until the 1970s (Tr. XII, pp. 11, 153;

Exh. CO-41}).
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The record is replete with scientific -inguiry and debate
over the causes of recognized health hazards as far back as 1775
(Exh. AG-158). However intense the debate over causation may
have been, there seems to have been little dispute over
recognition of adverse occupational health effects.

By the late 1800s, the state of knowledée associated with
MGP wastes was sufficientrtp'indﬁce passage of envirommental
regulatory measures with respect to waterways. The disposal of
tar and other MGP wastes into waterways was generally restricted
or pronibited, by either local or state action (Exhs. AG-193,

p. 342; AG-165).

Evidence contemporaneous to the MGP era demonstrates a
degree of awareness by the gas industry that HMGP plant operators
were collecting on their land materials that represented
environmental hazards and whose escape could cause.injury to
cthers. The gas industry seamsrgenerally to have understcod
that certain properties of MGP wastes were deleterious
(Tr. XVII, pp. 79-80). For example, the disposal of spent
oxides on land damaged land, leaving the particular parcel
unsuitable for agricultural purposes {Exh. AG-128; Tr. VI,
pr- 79-80; Tr. XI, pp. 133-134; Tr. XVI, p. 36). The industry
was also concerned that the various salts and chlorides
contained in ammonia still waste may have had a detrimental
effect on vegetation (Tr. XV, pp. 132-133; Exh. AG-16B,

p. 434). It was also known that the introduction of MGP wastes

ipto a waterway could damage oyster beds and kill fish (Exhs.
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AG—lé?, pp. 345-350; AG-193, p. 3427 Tr. XVI, pp. 35—35). Gas
liguors were known to be highly toxic to fish, and rendered them
unpalatable by the concentration of chemicals in the flesh
(Exhs. AG-129, p. 126; Exh. AG-167, pp. 349-350; Tr. XII,

pp. 67-68; Tr. XV, pp. 126, 129).

A major concern of the manufactured gas industry durihg this
era was the pdtentialAfor contamination éf water supplies by the
escape of MGP wastes from MGP sites. MGP wastes dapositéd on
the ground could seep into wells and streams and rander the
water unpalatable whether by taste or odor (Exh. A5-128, p. 315;
Tr. XII, pp. 51, 71). The disposal of ammonia wastes into the
ground was considered to be a hazardous proposition because the
waste could percolate into ground water and end up in a stream
{Tr. XII, pp. B5-B5). It was generally Xnown that tar Qater
waste ceontained hazardous constituents, including napthalene,
benzene, toulene, and xylene (Exh. AG-167, pp. 349-350).
Despite the relatively limited state of hydrogeclogic science,
the MGP-industry was aware that the discharge-of these
substances in concentrated form could produce adverse effects
(id., p- 349).

Correspondingly, MGP operators realized the need to avert
risk to the property cf others from MGF waste nuisances.
Concerns at industry meetings revolved arcund the possibility of
successful legal actieons against MGP operators on charges of
nulisance (Exh. AG-12ZB, pp. 314-315) (sze alsc Section V.B.).

Nuisance actions could, and were brought en a numkter of grounds,
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including damage té land, vegetatidﬁ, and waterways (id.; Exh.
AG-100, p. 444; Tr. XI, pp. 130-131). Other causes of legal
action cited by industry officials during this period included
camplaints of tarry wastes carried off by streams and later
found adhering to the legs of cattle and injuring seil and crops
{Exh. Déﬁ—lzé, p. 128; Tr. XII, pp. 76-78).

In such circumstances; industry officials were urged to take
such measures necessary Lo prevent any nuisance from being found
at their fécilities,'thereby averting legal actions (Exh.

AG-128, pp. 314-315).  Measures taken to minimize the

possibility of MGP waste’s escape included the development of

equipment to extract tar from water and to_burn tar as boiler
fuel (Exhs. AG-154, p. 226; AG-198, p. 158). The trade journals
and industry meetings of the MGP era are replete with
information concerning the various alternatives available to
treat or dispose of MGP wastes (Exhs. AG-167, AG-1S8; AG-201;
AG—202; AG-204; AG—le;_AG—ZlB; AG-221). Various
recommendations were made as to what specific plant improvements
or processes could be used to eliminate or mimimize problems
associated with MGP wastes (Exhs. AG-203; AG-205; AG-206,
passim). The American Gas Associaticn’s various committees were
actively considering the most apprepriate methods to treat MeP
wastes during this period (Exhs. AG-198; AG-206 [Willien];
AG-208; AG-210; 2G-213; AG-214). Finally, individual gas
utilities repofted in the trade journals of the period on the

measures they had taken to minimize the problems associated with
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the disposal of residuals (Exhs. DPU-12 [Carter); DPU-26, Sec.

7, pp. 59-81; AG-206 [Klein]; AG—ZL;; AG-217; CD-58; CD-39).
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Iv. DESCRIPTION OF SETTLEMENT AGREEMENT

Oon May 1, 1990, tﬁe Settling Parties Jjointly filed a
Settlement Agreement. The Energy Consortium refrained from
participating in the Settlement Agreement but filed comments in
its brief. In the Settlement Agreement, the Settling Parties
agreed that, beginning on July 1, 13590 (“thé Implementation

Datem"}, each of the gas company petitioners would amortize and

‘recover from their ratepayers over a seven-year period, without

carrying charges, the environmental response costs incurred

-during 1989 (Settlement Agreement, § II). Previously deferred

response costs would be treated in the same manner as if they
had been incurred during 198% (id., § VIII}). Cleanup costs
incurred each year in the future would also be recovered over
separate, seven-year amortization periods. The Settling Parties
agreed on this compromise for ratemaking purposes without any
finding regarding the prudence of the manufactured gas
operations and plant decommissioning (id., Preamble).

The Settling Parties propose a définition_of recoverable
"environmental response costs" to include all investigation,
testing, remediation, litigation expenses, and other liabilities
reiating to manufactured gas facllity sites, disposal sites, or
other sites onto which material may have migrated, as a result
of the operation or decommissioning of Massachusetts gas
manufacturing facilities during the period from 1822 through
iQ?B (id.). The Settling Parties indicate that personal injury

settlements or awards relating to manufactured gas waste sites
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would be considered recoverable costs within the definition of
the term "envi-onmental response costs® (Tr. of May 9, 1990,

p- 10 et sec.}. The gas conmpany petitioners made a
representaticn that they are not aware of any personal injury
suits or claims relating to the pre-1573 manufactured gas
operations, waste dispcosal and decommissioning activities, and
are also not aware of any facts that would lead them to believe
that any such suits or claims will be filed or assertegd
(Settlement Agreement, § VII.C; Tr. of May 5, 1950, pp. 212-27).
The Settling Parties specifically exXcluded from recoverzble
costs any expenses resulting from claims made by the gas company
petitioners against insurance companies or third parties,B or
any expenses resulting from any non-manufactured gas operations,
including but not limited to by-product cﬁke oven sites, the
Plympten lead site, or PCB sites (id., § VII.A).

Under the Settlement Agreement, the Settling Farties propose
that the agreement would preclude any party to the Settlement
Agre=ment (or the Department on its own motlion) in a later
proceeding before the Department from challenging the propriety
of recovery from ratepayers of the environmental response costs

on grounds of (a) the prudence of the pre-1878 manufactured gas

Expenszes and recoveries resulting from claims against
insurers or third parties are addressed separately in the
Settlement Agreement, § VI, as described infra, p. 34.
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~operations, waste dispesal, and decommissiconing activities that

have rgsulteﬂ in the need for incurring the response costs or
{b) thé appropriateness of allowing rate recovery of such
expenses through the recovery mechanism provided for in the
Settlement Agéeamant. In the Seftlement Agreement, the Attorney
General reserved his right to challenge or cantest the prudence
of any action takén or not by the gas company péfitionefs and
the amount of ény costs or recoveries incurred or obtainegd
“hrough the prosecution of insurance and third party claims
(id., § VII.B; Tr. of May 9, 1990, p. 5). The authority of the
Department in this regard remains, of coufse, unirpaired by the
terms of the Settlement Agresment.

The Settlement Agreement Provides for a recovery mechanism
in the form of a separate, additional element in the existing
Cost of Gas Adjusitment Clause. 220 C.M.R. 6.00 et sec. This
element, the Remediatian Aﬁjﬁstment Clause, would provide for a
per-unit-of-gas charge egqual to sum of the charge to be
collected under the company’s current Cost of Gas Adjustment
Clause and the amount given by the environmental response cost
formula (Settlement Agreement, § IV.aA). This formula would
consist.of ane—seventﬁ of the actual response costs incurred Ey
a company in a calendaf year and to be reccvered from ratepayers
during the upcoming year, less a deferred tax benefit to be
returned to ratepayers during the upcoming year. This amount
weuld then be divided by the ccmpany’s forecast of total firm

sales volumes for the upcoming year. The Settling Parties
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further agreed that the environmenﬁél response cost portion of
the Cost of Gas and Remeditation Adjustment Clause would be
reconciled annually for each company, with the amount of any
over or under coliection to be debited or credited to the total
annual charge for the following year (igd., § IV.C).

The deferred tax benefit would be calculated as follows.

For the‘first vear of cost recovery, the deferred tax benefit
would be the amount given by the entire actual response costs
incurred in.a calendar year multiplied by the ccmpany’s nét cost
of capital rate (as set in the company’s last base rate case and
adjusted fof income tax effects) and by the effective combined
federal:and-state income tax rate. In the second year,
siv—-sevenths of the actual response costs would be multiplied by
the cost of capital and the combined tax rate; in the third
year, five-sevenths of the costs would be used, arnd so forth
until the seventh and final year, when one-seventlh of the
response ecsts would be used (id., § IV.B}.

With reqard.to.filing requiréments, the Settlment Agreement
reguires that each company file with the Department, the
Attbrney General, and any other interested party z2ll bills and
recéipts relating to any environmental response costs incurred
in the preceding calendar year for which each company seeks to
begin recovery in the upcoming year and a schedule depicting the
purpese of each expenditure. This filing would occur at least
ninety days befére each anniversary of the implementation date.

In the same filing, each company would include similar material
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and information to support any expéﬁses or recoveries from
insurance or other third-party claimé {id., § IV.D).

The Settlment Agreement accords a different ratemaking
treatment to insurance and third-party litigatibn expenses and
recoveries. Insurancé angd thifd—ﬁarty expenses and recoverigs
would be shared in equal proportions betwean the gas company
petitioners and their ratepayers. In the Settlement Agreement,
one half of the expenses incurred by the jas company petitioners
in the prior year in prosecuting insurance and third-party
claims and one half of any recoveries or other benefits reaceived
by the gas company petitioners as a result of a judgment or
settlement from insurance or third-party claims, would bhe
credited against 2ll anmual amortization amounts that have been
or are being collected through the Settlement Agreement’s
recovery mechanism (id., § VI).

The Settlement Agreement also provides a limitation on the

total annual charge to be recovered from ratepayers: +the total

annual charge to a company’s ratepayers would not exceed five

percent of a company’s total revenues from firm Massachusetts
yas sales during the preceding year. If for a particular
company, the annual recovery should exceed the five-percent cap,
the aZmount in excess of the cap would be deferred and would
accrue carrying charges at the company’s net cost of capital (as

allowed in the company’s last rate case and adjusted for income

tax effects) until such sum can be added to the amount to bs

recovered in a subsequent recovery year without exceeding the

fiﬁe—percent cap (id., § V}.
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The terms of the Settlement Agreement provided for an option
to discontinue the agreed upon ratemaking treatment. Any
company whose 1989 firm retail gas revenues were less than $100
million may choose to discontinue the ratemaking treatment of
the environmental response costs provided for under the
Settlement Agreement in the event that the unrecovered amount of
its response costs should exceed the -lesser of $2 millien or 5.5
percent of its 1989 firm gas distribution revenues (id., § Ix).
The gas cempany petitioners for which this provision is
applicable are The Berkshire Gas Company, Essex Ccocunty Gas
Company, Fall River Gas Company, Fitchburg Gas & Electric nght
Company, and North Attleboro Gas Company.

If a company does provide written notice that it intends to

_exercise this right, then, as of the first day of the month

following the date of notice, the company would no longer be
allowed to recover any respcnsé costs Through the mechanism
provided for in the Settlement Agreement (id., § IX.A).
Furthermore, any balances remaining in the company’s

environmental response cost account would be treated for

‘ratemaking purpocses as if they had been granted deferral of

thelr recognition and thus not subject to disallowance for the
sole reason that they occurred prior to the particular test yesar
used by the company in pursuing rate recovery (id., § IX.B).

The company may also éeek base rate treatmént of the balance

remaining in its environmental response cost account and any

response costs that it may incur in the future, plus any
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expenses Or recoveries resulting from insurance or third party
claims (:Jg., § IX.C). 1In addition, the company would bear the
burden of proof with regard to the prudence of the environmental
response costs for which it seeks or has received recove'ry from
its ratepayers as if the Settlement Agreement had.never occurred
and it was seeking recoveryl‘ of these costs for the first time.
The Attcrney General would then be free to challenge and the

Department freea to ir_westigate the prudence of the manufactured

‘gas operations and decommissioning activities of the company

that resulted in the need to incur the response costs and the

. propriety of zllowing rate recovery of such expenses (id.,

§ IX.D). Finally, if the company initiates a rate procesding
for recovery of responses costs, the..amounts of any previous
re_:;overi‘és of response costs found to be reasonable by th_e
Department in this proceeding would be credited against the
amount of such. response costs, if any, found to be recoverable
from ratepayers in the Department’s decision in that
proceeding. Similarly, any amount of previocus recéveries of
such costs found by the Department to be unreascnable would bs
credited against the revenue reguirement found in that
proceeding (id., § IX.E).

The Settling Parties further agreed that in the gas company
petitioners’ future rate cases environmental respcnse costs
would not be considered in determining the level cf base rates.
The gas company petitioners agreed that they will not make any

arguments in a subkseguent rate case that the existence of the
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Settlement Agreement or the effects-resulting from its
application justify the allowance of a higher rate of return on
common equity (id., § X). .

Finally, the Settling Parties agreed on the treatment to be
given to gains from future sales of affected properties. In the
event a company sells a former manufactured gas operations or
dump site and realizes a net gain Dﬁ the sale, thé company Qould
be allowed to calculate its basis in such property (for pufposes
of the determining the gain to be returned to its ratepayers) by
including the carrying costs foregone during the amortization
period on those response costs related to said property;

provided that such adjustments te the company’s besis do not

result in the gain becoming a loss (id., § X1).
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V. ANATYSIS OF THE SETTLEMENT AGREEMENT ON THE BASIS OF THE
GENERIC RECORD

‘We have reviewed the Settlement Agreement on the basis of
the generic investigation record in this docket and generally
find it to be in ratepayers’ interest. We therefore allow the
Joint Motion. 1In this section, we set forth cur reasons for
accepting the Seftlement Agreement. While refraining from any
prudence findings, we describe éuf conclusions concerning the
four issues examined in this docket: industry knowledge and
practice, the law of the MGP era, Iinsurance coverage, and
éppropriate ratemaking treatment, as set forth in the
Interlocutory Orde;;and in the Jeint Petition. 1In turn; we
assess the Settlement Agreement against our conclusions to
indicate the reasons for its acceptability. |

A. Industrv Xnowledge and Practice

Our review of the record in Section III cf this Order

. persuades us that throughout'the MGP era, the industry knew

either in fact or constructively that the by-products and wastes
of the MGP processes were hazardous and, in some cases, were

carcinogenic and that the deposition of such materials on land

~or in ground or surface waters could injure that land or those

waters by rendering them unfit for certain purposes. There is
evidence, of ccurse, that the ethic of the era sarctioned the

use of land for such purposes. And there is further evidence

+that the economics of marketing MGP by-products vere often so

adverse as to render disposal of by-products on site or at
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authorized dumpsites a more rational alternative than attempted
sale, as a matter of short-run economics.

This awareness of the hazardous nature of MGP wastes does
not, however, readily translate into imprudence for incurring
the Xind of liability imposed today‘by CERCLE and G.L. c. 21E.
Even fhough this awareness may have alerted MGP pperators to the
risks to others and to neighboring land from HGP wastes, it is
difficult, though not impossible, to imnfer that an MGP operator
ought to have known that mere disposal on his own land or at a
legal dumpsife, where no escape has subseguently cccurred onto
neighboring property, would leave him or his successors liablé
to clean up his own land or the dumpsite as part of a
governmenﬁ—ordered rémediation sone two, ten, or even sevenieen
decades later. Aand even if such potential liability should have
been foreseen, there would remain the difficult guestion whether
such disposal might fairly be judged imprudent or whether risk
of incurring a liability, arguably so rémote, should better be
viewed as a reasonable cost of doing business. The difficulty
of inferring a want of care in MGP disposal practices is
heightenad by the evidence that the ability to measure the
presence and effects of environmental contaminants at the
parts-per-billion level of dilution in water was guite unknown
to science during the MGP era.

Where, however, the land of others might become implicated
by later escape of MGP wastes, the inference of want of care or

prudence might more readily be drawn. But even there, as we
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point out in our discussicn of the law of the MGP era that

‘follows, such an inference, while arguably strong, is not

compelled.

It is a virtue of the Settlement Agreement that these
difficult judgments are rendered unnecessary. In their place, a
reasonable ccst—sharing mechanism is.e.sta'blished.9 -Therefore,
unless and‘until a company entitled te invoke Section IX of the
Settlément Agreement, bermitting discontinuance of its
ratemaking treatement, acceptance of the Settlement Agreement
altogether obviates any need to render prudence judgments on the
knowiedge and practices of the MGP industry. We confine
ourselves to observing that the Settlement Agreement’s
ceost-sharing approach, taken as a whele, is not inconsistent
with our reeding of the record and of defensible inferences that
might be drawn from it on the issue of industry knowledge and
practice.

B. The law of the MGP Era

Understanding MGP-era law is a key to establishing the
rights and duties of MGP plant operators and their prudence in
the conduct of their business. Interlocutory Order, pp. 15-16.

Az noted earlier, the Settlement Agreement, § II, would obviate

The cost-sharing mechanism provides for an approximately
50/50 sharing of cost bestween company stockhclders and
ratepayers (Tr. of May %, 1590, pp. 2B8-29}. The mechanism
is analyzed in Section V.D of this Order, infra, p. 50.
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any need for such prudence inguiries or findings on the part of

the Department. Nonetheless, the Departmgnt has investigated

- the MGP-era law as part of this docket and must view the

acceptability of the Settlement Agreement against that
background, although, as noted, we refrain from any express
finding on the prudence question.

Accerdingly, we review the Settlement_Agréament against
pre-CERCLA law concerning (a)'rights to use and restrictions
imposed on the use of land generally, (b) duty owed by one
landowner to another, and (c) defensesAand liabilities resulting
from use of independent contracters to haul, dispose of, or
receive ﬂGP wastes. The law sheds light on rights and duties in
the use of MGP plant sites and legal dumpsites and on
obligations to neiéhbaring land onto which MGP wastes may have
migrated.lo
The pertinent law is tort law and real property law. We

well recognize, of course, the nead for caution in "reliance on

tort analogies to define a public utility’s responsibility in a

10 Finding'the law of the MGP era, before the major change

wrought by CERCLA, is akin to the exercise undertaken by
Federal courts to determine state law in diversity suits.
28 U.5.C. § 1652. As there may not always be precedent
exactly on point, courts look to relevant precedents,
analogous decisions, and considered dicta. Nolan v.
Transocean Air Lines, 365 U.S. 293, 295-96 (1961); Sproul
v. Hemmingway, 31 Mass. {14 Pick.] 1, 5 (1833); Gray v.
Boston Gas Liaht, 114 Mass. 149, 154 (1873). 5See C.
Wright, Law of the Federal Courts, § 58, at 370 (4th ed.
1983) .
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regulated area." Commonwealth Electric Co. v. Department of
Public Utilities, 397 Mass. 361, 2367 (1886). But at least until
the late 1920s, the MGP era wds largely a time of no or of
limited regulation of the gas industry (Exh. AG-117, pp. 25-26;
Tr. XVII, ?. 94). Thus, the best touchstone available is tort
and real property law. |

During most of the MGP era, land-use regulation was, when
coﬁparéd with late twentieth-century practice, rudimentary.

R. Anderson, American Law of Zoning 3d, § 3.03, at BS, § 3.06,

at 53 (34 ed. 1986); D. Hagman and J. Juergensmeyer, Urban

Planning and Land Development Control law, § 2.2, at 13, § 2.3,
at 14 (24 ed. 1%86). In the absence of z legislative or police
regstriction or of a COVenanf, a proprietor couid "consult his
rown convenience in his operations above and below the surface of
his ground." gGreenleaf v. Francis, 35 Mass. [18 Fick.} 2117,

121, 123 (1836). See Shivley v. Fiftv Associates, 106 Mass.

154, 197 (1B70). Ownership was a coelo usgue ad centrum ("from

heaven to the center of the earth"), and ownershir rights could
be asserted even at some inconvenience to neighbors. Greenleaf,

35 Mass. [18 Pick.], at 117, 121-22; Gannon v. Hargadon, S2

Mass. [10 Allen] 106, 10%-10 (1B63). Locale was a major
determinant of whether legislative or police restrictions on
certain uses were warranted. Commonwealth V. Tewksbury, 52

Mass. {11 Met.] 55, 37 (1B846); Commonwealth v. Alcer, 61 Mass.

(7 Cush.] 53, 87, 95-96 {(1851). Even where restriction on the

use of private property for trades "™useful and bereficial teo the



Surrebuttal Schedule MRN-3
Page 46 of 61

D.P.U. 89-161 Page 43

public" was warranted, id., it was to be exercised “only in
cases amounting to an obvious public exigency." Tewksbury, 52
Mass. [11 Met.], at 57-58; Alger, 61 Mass. [7 Cush.], at 57,
102-03. Very little indication appears on our recoxd (which is,
albeit, generic and not site-specific) regarding legislative or
police restrictions of the MGP industry. Indeed, if any
inference is warranted, one of a faveorable legislative wview of
the gas inaustry may perhaps be drawn from the freguent grants
of- corporate éharters by special acts of the General Court
(Exh. DPU-15-A).

Although landownership rights were broad dﬁring the MGP era,
landowners wers= responsible for certain adverse ccnseguences of
use. Private ownership rights were tempered by the common law

principle sic ntere tue ut alienum non ladas ("use your own

proparty in such a way that you do not injure that of another").

11

Public or private nuisance~< actions might lie for

transgression of this maxim. Stowell v. Flagg, 11 Mass. 364,

364-65 (1Bl4); Thurston v. Hancogk, 12 Mass. 220, 224 (1815);
Tewksbury, 52 Mass. [11 Met.], at 57. Even so, a landowner
still retained the right "to use his land to his best

advantage." Eames v. New Englend Worsted Co., 52 Mass. [11

Met.] 570, 572 (1B46).

11 “A public nuisance is an unreasconable interference with a

right common to the general puhlic." Restatement, S=cond,
Torts, § B21B. "A private nuisance is a nontrespassory
invasion of another’s interest in private use and enjoyment
of land.®" Id., § 821D.
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But where injury ensued "from an otherwise legitimate use"
of his property, the landowner would have to "compensate his
neighbor in damages" for the resultant nuisance, Stowell, 11
Mass., a£ 364-65, even where the damage was modest, Eames, G2
Mass. [11 Metﬁ], at 572, and even where the result might_be
impossible to.control or difficulﬁlto predict. Wilson v. New

Bedforgd, ‘108 Mass. 261, 265 (1B71). See also Sherman v. Fall

River Iron Works, 84 Mass., [2 Allen] 524, 526 (1861); Sherman v.

Fall River Iron Works, 87 Mass. [5 Allen] 213, 214-15 (1862);

Shaw v. Cummiskevy, 24 Mass. [7 Pick.] 76 (1828); Monson &

Brimfield Manufacturing Co. v. Fuller, 32 Mass. [15 Pick.} 554

(1834); Fuller v. Chicopee Manufacturing Co., 82 Mass. [16 Gray)

46 (1860); Shipley, 106 Mass, 194. Nuisance liability might
even attach for acts related to land not in the defendant’s

possession. Grav v. Boston Gas Light, 114 Mass. 149, 154

{1373). Moreover, a landowner was responsible not only for
erecting a nuisance of his own, but also for maintaining a
nuisance earlier erected on the land by ancther. Staple v.
Spring, 10 Mass. 72, 74 (1813); Eames, 52 Mass. [11 Met.], at
572-73.

Before 1868, viclation of duty to refrain from nuisance
required a showing of "culpable negligence." Chandlér v.

Worcester Mutual Fire Insurance gg.,-57 Mass. [3 -Cush.] 328, 330

{1849} . After 1863, a plaintiff no lconger nad te show

negligence far certain kinds of injury to his land, for strict

or absolute liability might attach. Ball v. Nve, 99 Mass. 582

St
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(1868), adopting the rule of Rvlands v. Fletcher, Law Rep.

3 H.L. 330 (1B68). Where & landowner brought or collected
“something on his own property not naturally there, harmless so
long as it is confined to his property, but . . . mischievous if
it should get upon his neighbor’s land," he would be held,
despite his best efforts to contain what he had collected,
"respongible for damages,‘if he should not succeed in confining
it to his own property." Shipley, 106 Mass., at 198. Ses
Fuller, B2 Mass. [16 Gray] 46; .Shipley, 106 Mass., at 199;

Wilsen, 108 Mass., at 265-66; Fitzvatrick v. Welch, 174 Mass.

486 (1B899); Devo v. Athol Housing Authority, 335 Mass. 459

r

462-63 (1957). The Rvylands rule did not enlarge & landowner’s
duty to refrain from injury to another;s property.. Rather,
Rviands, as adopted in Massachusetts, merely eiiminated the need
to prove negligence and, in effect, put Eertain hazardous uses
of land “"at the sole risk of the user,” vho henceforth had to
provide "safeguards [against escape] whose perfection he

guarantees.® Ainsworth v. Lakin, 180 Mass. 387, 199 (1902).

Althocugh the Rylands rule was denominated one of strict
liability, it was not ungualified. As stated earlier, supra
page 8, certain defenses, such as acts of God or unforseesable
and wrongful acts of third parties, were available. gork, 162
Mass., at 333. Moreover, the injury had to be the natural

consequence of the breach of dety. Raufman v. Boston Dve House,

Inc., 280 Mass. 161, 169 (1932).
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Use of an independent contractor might offer a defense to

liability. Brackett v. ILubke, 86 Mass. [4 Allen] 138, 140
(1862). Ccf. Foster v. Essex Bank, 17 Mass. 479, 509 (1821),
But even that defense could be overcome where an independent

contractor "was without proper skill or unsuitable to do the

work," Connors v. Hennessey, 112 Mass. 56, 99 (1873), or where
improperly done work caused "mischief upon the land of ancther.®

Gorham, 125 Mass., 3t 98. See Connors, 112 Mass., at 99;

sturges v. Secietv for the Promotion g;‘Theoloqical Education at

- Cambridge, 130 Mass. 414, 415 (1881); Davis v. John L. Whiting &

Son Co., 201 Mass. 31, 93 (1909); Pickett v. Waldorf Svstems,

Inc., 241 Mass. 569, 570 (1922). Use of an independent i

" contractor by a public utility defendant might also prove an

unavailing defense where statute imposed a duty. Boucher v. New

York, New Haven, & Hartford Railrocad Co., 196 Mass. 355, 359-60

{1907). Cf. Commonwealth Electric, 397 Mass., at 366 n.2. But

even apart from statute, common law liability might attach for
the wrongful censeguences of the acts of an independent
contractor performing under a lawful contract. Woodman wv.
Metroopolitan Railroad, 148 Mass. 335, 332-40 (1883), citing
Gorham, 125 Mass., at 240. |

Eaving examined the law of the MGP era, we make séﬁeral
obsarv;tions about applying it to prudence ingquiries.
Considering the passage of time, the unavallability of
percipiant witnesses to the events likely to be at issue in

prudence inguiries, the general state of company records, and
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the condition of MGP plant sites (many of which have been
dismantled and redeveloped), we regard applying these principles
of law to individual prudence inquiries would likely prove a
daunting, though perhaps not impossible task. Although the
general picture of the law during the MGP era is clear enough,
the law was not static. Attempting to say what legal nuance or
subtlety applied when MGP wastes were generated or disposed of
or when contaminants may have crossed a site boundary resulting
in nuisance injury (assﬁming such dates could be established)
would be difficult, indeed (Tr. XVI, pp. lDB—OQ).

Tﬁe geheric investigation in this docket also pesrsuades us
that site-specific information from contemporanaous records is
likely to be fragmentary and enigmatic. Mounting a case,
whether for prudence or impfudence, would probably prove, at
best, extremely difficult-in any case. Serious expanse would be
entailed on the part of the gas companies, the Attorney General,
and the Department without significant likeliheocod of greater
benefit to ratepayers in comparison with the outcome under the
Settlement Agreement. éecause of the inevitable hazards
attendant on réccrdskeeping by corporate predécessors of today’s
gas companies, inconsistency and unfairness may result in
developing a case-by-case body of MGP prudence precedent. (ases
might well be decided by the chance survival or perishing of
records from decades or even a century and a half ago. In
addition, translating an MGP plant operator’s incurrernce of risk

of strict liability into imprudence, while not an impossible
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task, requires a nicety of judgﬁent'that is certainly open to
good faith disagreement.

In contrast to all these uncertainties is the clear-cut
sharing of cost and risk set forth in the Settlement Agreement.
Apélying the law of the MGP era might, in fact, favor recovery
where nazardous materials from the MGP industry have not
migrated from MGP plant sites or lawful dumpsites. While
investigation of Masséqhusatts MGP sites has not progressed to a
state of detailed assessment, the nature of the wastes is such
that risk of migration offsite appears to be small or moderate
(Pr. XVI, p- 38). For these reasons, we conclude that the
Settlement Agreement represents a reasonable allocation of costs
between shareholders and ratepayers.

C. Insurance Coverage, Litigation, and Proceeds

Massachusetts law concerning insurance coverage of MGP waste
cleanup is presently inchoate at best. Some preliminary steps
are being taken, to be sure, that may answer certain guestions.
For example, the Federal court for the Massachusetts District
has certifjied certain gquestions of insurance law to the Supreme
Judicial Court regarding coverage for the cleanup of New Bedford

harbor. In Re Acushnet River & New Bedford Harbor Proceedings,

725 F;Supp; 1264 (D. Mass. 1989). In addition, the Suprame

Judicial Court has before it an appeal on kindred issuves in

 Hazen Paver Co. V. United States Fidelity & Guaranty Co.,

Hampden County Super., Ct., Civil action No. B6-1679 (January 10,

1989) .
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Whether and how the Court may pronounce on these issues is
not known, and the absoluteness of any resoclution it offers is
not certain. And, even wers the Court to answer all the legal
guestions now before it, much time and effort would be expended
to apply its answers to insurance litigatien over the scores of
MGP sites across the Commonwealth.l? Thus, whateyer the
upshot of the two matters now before the Court, insurers are
certain to show their customafy energy and adeptness in
asserting their defenses and in taking years fo do so (Tr. I,
p. 69, 11. 19-24)}. »2gainst this background, we have assessed
the insurance provisiocns of the Settlement Agreement.

Early in hearings, the Department expressed concern lest
allowing rate recovery of all or a major part of MGP cleanup

costs, as urged by the gas company petitioners on brief, would

12 Morecver, one of the most contentious issues is not before

the Court in either of these cases: namely, the
application. of the "owned property" exclusior in standard
policies on MGP sites owned by the gas compary petiticners
or their predecessors (Tr. II, p. 120; Attorrey General
Brief, pp. 141-42)., The "owned preperty" exclusion, =a
typical feature of genperal liability insurance policies,
states that the policy does not apply tc damzge to property
owned or occupied by the insured, as, for exzmple, an MGP
plant site itself (Exh. CO-1, p. 33). Some courts
apparently are disposed to construe such clauses against
the insurer. Allstate Insurance Co. v. Ruinn Construction
Co., 713 F. Supp. 35 (D. Mass. 19B%); C.K. Smith & Co. v.
American Empire Surplus Lines, Inc., Worcester County
Super. Ct., Civil Rction No. B85-32950 {September 27,
1989). But the Supreme Judicial Court apparently has not
yet spoken on point.
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eliminate "a powérful incentive ﬁn the part of the companies to
press theilr claims against.their insurance companies" (Tr. II,

p- "122). Section VI of the Settlement Agreement reéognizes and
accomeodates this concern. .It provides that half of any recovery
against insurers or other PRPs would be retained by the gas
company so recovering, while the other half would be returned to
ratepafers, with adjustment for expenses for pro#e-:uting the

claim. This provision allays the Departmernt’s concern that any

‘scheme for rate treatment, put inte effect before insurance law

is eclarified and claims are pursued to a conclusion, must
maintain a strong incéntive for gas companies to assert their
policy rights vigorously.

D. Ratemaking Treatment of MGP Waste Cleanup Under the
Settlement Agreement

The terms of the Settlement Agreement are dispositive cof the

critical ratemaking issues that have been reviewed in this

investigatien. In particular, the Settlement Agreement would

resolve, inter alia, the following matters that have received
attention in this case: (1) the class of expenses they
represent (g.g., whather extraordinary or nonextraordinary,
recurring or neonrecurring}; (2) whether the costs are
recoverable through base rates or an external, mechanism similar
in operétion +o0 the CGaC; and (3) the treatment of deferread
rexediation costs with regard tp interest accrual. To establish
that the Settlement Agreement, in fact, provides a reasonable
outcome in disposing of these issues with the Settling Parties,

a brief review of existing Department precedent is useful.



Surrebuttal Schedule MRN-3
Page 54 of 61

D.P.U. 83-161 : Page 51

The Department has traditionally broken down utility
expenses into four categories: (1) annually recurring expenses;
(2) periodically recurring expenses; (3} nonrecurring expenses
that are extraordinary in amount or nature; and (4) nonrecurring
expenées that are not extraérdinary in amount or nature.

Fitchburg Gas & Electric Light Company, D.P.U. 1270-1414,

pPp. 32-33 (1983). The Department typically allows annually
recurring éxpenses and normalized values of periodically
recurring expenses to be included in a company’s cost of
service. The Department also allows recovery of extraordinary
nonrecurring expenses through amortization and collection frem
ratepayers over .an appropriate period of time.

Following the decision in Commonwealth Electric Company,

D.P.U. 88-135/151 (1588), in which the Department disallowed
certain costs associated with hurricane damage because the
exXpenseas were inﬁurred before the test year, several gas
companies presented the Department with petitions to defer
environmental cleanup costs for future ratemaking
consideration. In response to these petitions, the Department
has granted deferral accounting for cleanup costs for several
companies: Colonial, Bay State, Boston Gas, and Berkshire. 1In
granting deferral accounting, the Department noted that the sole
ratemazking implication of deferral is to remove, as an
impediment to ratemaking consideration, the fact that the
expenditures were made befors the test year that serves as the

basis for a general rate proceeding. Interlocutos-y Order, p. 18
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"n. 4; Colonial Gas Company, D.P.U. 89-170 {1989); Boston Gas

Company, D.P.U. 89-177 (139B89); Bav State Gas Company,

D.P.U. 85-81, Interlocutory Order (198%).

The Department noted in Colonial Gas, D-P.U. 85-70, that
cleanup expenées relating to manufactured gas wastes can
reascnably be predicted to recur over the next severai_ years.
Unlike rent, wages, or other periodically recurring expenses, it
is not possible to derive a representative level of cost for Msp
cleanup activities because the precise amount of the expense and
its periodicity are subject to significant uncertainties,

largely outside of the direct control of the companies. The

Department also noted in Colonial Gas that envircnmental cleanup
activities relating to MGP.wastes have attributes of both
recurring and nonrecurring éxpenses. Id., p. 7.

In the present generic investigation, there is littie
controversy on the record that tha level of MGP remediatien
costs expected for the industry as & whole in the Commonwealth
will be extraordinary in nature or amount. However, the
Settlement Agreement makes no pronouncement on this issue. In
creating a separate accounting mechanism to facilitate recovery
of remediation costs as a separate cost item, the Settlement
Agreement appears to accommodate and facilitate what in all
likelihcod become an extracrdinary cest over time for the gas

distribution industry as a whole.
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The seven-year amortization of-remediatian expenses, without
interest, appears to reflect a ratemaking treatment that the
Department generally permits for extraordinary, nonrecurring
costs. In amortizing extraordinary nonrecurring expenses, the
Department has typically found an amortizaticn period of between
three and five years, with as long a period of ten years, to be
appropriate, depending on the particular circumstances of the
case. As a generai éractice, the Department does not allow
carrying charges to accrue on undmortiged balances of
extraordinary costs. The Department finds that the proposed
amortization of remediaticon expenses in the Settlement is not
inconsistent with the body of Department réte case precedent, or
with the record in this case. The Settlement Agregment’s'
amortization approach providés a reasonable result for
ratepayers and gas companies alike.

At a meetingrwith the Department on May 2, 19%0, the
Settling Parties provided the Department with a spreadsheet that
depicts the operation of the environmental response cost
recovery mechanism and the relationship of nominal costs and
"real" costs recovered, given an assumed discount rate (Exh.
DPU-33). The spreadshest indicates that this mechanism wounld
recover between approximately 43 percent and 50 percent of the
presant value of fhe remediation expenditures incurred by thsa
gas companies, at discount rates of 15 percent and 11 percent,
respectively. ' While the example is a fairly simple case, <the

Settling Parties provided it te demonstrate to the Depaftment,

SF
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in general terms, the effect it would have on consumers. The

spreadsheet exhibit (Exh. DPU-33) reinforces our view that the
Settlement Agreement establishes an equitable basis for allowing
gas companies to recover MGP remediation costs.

E. Additional Considerations

Several featurés of thé Settlenent Agregment add to its
value for the Settling Parties and for the Department. .One
essential benefit of the Settlement Agr;ement is that for the
Companies, even though the real dollar recovery of Environmental
Response Costs is significantly discounted, the Settlement
Agreement will dispel much of the uncertainﬁy in the finanéial
community about the fiscal consequence of these costs for gas
companiés (Exh. CO-19, pp. 21-22). From an accounting
standpoint, the Settling Parties indicated that adoption cf the

settlement. would provide a more certain basis upon which

accountants and financial analysts could evaluate gas company

finances in contrast toc the presently uncertain climate. It is
frequentiy observed, of course, that financial uncertainty may
translate into higher capital and borrowing costs for a utility

and that, sooner or later, these costs may be borne by

- ratepayers (id., pp. 11-12). The clarity that the Settlement

Agreement affords should help to assuage the concerns of the
financial markets and thereby serve to reduce borrowing costs.
The Settlement Agreement would essentially preclude the

Settling Parties from litigating the prudence of pre-1979

manufactured gas operations, and waste disposal and

' a
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decommissicning activities that resulted in the need to incur
Environmental Response Costs. TFrom an adrinistrative
perspective, the Settlement Agreement would greatly reduce the
extent of litigation surrounding MGP issues in rate cases or
other proceedings. In recent rate case filings that preceded
the Settlement Agreement’s filing, the MGP issues resolved by
the Settlemént Agreement reguired lengthy and exhaustive reviews
that and posed further administrative burdens ih reviewing rate
case fiiinés in the already constrained, six-month statutory
time-limit. Thus, the Settlement Agreement not only prévides a
- satisfactory and fair rateméking outcome for MGP for both gas
customers and the gas companies, but it does so in an efficiant
manner.

The Settlement also provides certain public policy benefits
that, while not directly affecting ratepayers, are of general
concern to the communities affacted by MGP waste issues. It is
apparent that the gas company petitioners’ full and cooperatiﬁe
participation in complying with the spirit and letter of the law
in remediating former MGP sites is enhanced by the certainty of
ratemaking treatwent established by our approval of the
Settlement Agreement. By permitting cost recovery in an
agreed-upon manner, the Deparfment fully expects that gas
companies will proceed to carry out their environmental
respansibilities both in a cost-effective manner for ratepayers
and in a cooperative fashion with environmental agencies.
Uncertainty over ratemaking treatment is no longer an impediment

to meeting the geals of environmental cleanup.
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F. Conclusion

The Deparﬁmant finds that the Settlement Agreement
gstablishes a reasonable ratemaking mechanism for dealing with
environmental response costs that have been or may be incurred
by the gas company petitioners. Accordingly, upon the foregoing
. considerations and analysis, the Department finds that granting

the Joint Motion and approving the Settlement Agreement are in

the public interest.
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VI. ORDER

accordingly, after due notice, hearing, and consideration,
it is '

ORDERED: That the-Joint Motion of the Settling Parties be
and hereby is allowed; and it is

FURTHER ORDERED: That the Settlement Agreement submitted by
the Settling Parties be and hereby is approved as providing a
fair and egquitable resclution to the matters in cantrovers# in

the proceedings docketed as D.P.U. 89-161; and it is

FURTEER ORDERED: That the proceedings docketed as
D.P.U. 85-161 be terminated with findings that in light of the
terps and conditions of the Settlement Agreement, no further
investigations are reguired and that the Department will not on
its own motion in the future institute an investigation
écncarning the prudence of the conduct that resulted in the need
to incur Environmental Response Costs as well as the ratemaking
treatment, if any, to be accorded Environmental Rasponse Costs.

Byiorder of the Department,

/s/ BERNICE X. McINTYRE

Bernice ¥X. McIntyre, Chairman

/s/ ROBERT N. WZRLIN

Robert N. Werlin, Commissiloner

/s/ SUSAN F. TIERNEY

34 true capy Susan F. Tiexrney, Commissionar
Attest;

A

MARY L. COTTRELL
Secretary
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Appeal as to matters of law from™ any final de.cision order or
ruling of the Commission may.ba taken.to the Supreme Judicisl . . .
"Court by &n aggrieved par-ty An. :Lntere.st by the £1l1ing of =& R
© written petition praying that tha OrdeTr of the L‘-omission be '
modified or set aside in whole or in part. - ° .

Such petition for appeal shall be filed with the Secretsry of

the Commission within twenty days, after the date of service of

the decision, Order or ruling of the Commission, or within such

. further time as to the Commission may allow upon reguest filed

- prior to the expiration of the twenty days after the.date of ’
service of sald decision, Order or ruling. Within ten days

after such petition has been filed, -the sppasling parcy suall

-enter the appeal- in the Supreme. J'I.h.u-.n.-iad. woule . sllting- Zn- .

’ Suffclk County by fiiling a copy the:.eo.h woth 1ha Clack. of E:aid

court. (G.L. Ter. Ed.,c. 25, s. 5 'as- mcs‘t recently ampnded by

-z, 4B5 of the Acts of 1971)



MISSOURI GAS ENERGY
A Diwision of Southern Unicn Company
Updated through June 30, 2006
Revenue Deficiency
Reflects a Cost of Common Equity of 11.75%

Line Reguired Earnings Net Revenue
No. Description Ref. Return Deficiency Deficiency
(a} (b) c) (d) (e)

1 Rate Base B $580,495,191

2 Rate of Retum F 8.844%

3 Required Return $51,338,985 $51,338,995

4 Adjusted Test Year Net Operating Income A-1 28,214,168

5 Earnings Deficiency $23,124,827 $23,124, 827

53 Multiply by Income Tax Gross-up Factor 1.62308

7 Net Revenue Deficiency $37,533,421

Schedule MRN-4
Page 1 of 2



MISSOURI GAS ENERGY
A Division of Southern Union Company
Updated through June 30, 2006
Revenue Deficiency
Reflects a Cost of Common Equity of 11.50%

Line Required Earnings Net Revenue
No. Description Ref, Return Deficiency Deficiency
(a} (b) (c) {d) (e)

1 Rate Base B $580,495,191

2 Rate of Return F 8.728%

3 Required Return $50,671,425 $50,671,425

4 Adjusted Test Year Net Operating Income A-1 28 214,168

5 Earnings Deficiency $22,457,257 $22,457 257

& Multiply by Income Tax Gross-up Factor 1.62308

7 Net Revenue Deficiency $36,449,902

Schedule MRN-4

Page 20of2
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