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COMES NOW STAFF of the Public Service Commission of Missouri, and suggests the following proposed findings of fact and conclusions of law for this case:

Proposed Findings of Fact

Having considered all of the evidence on the record, the Commission makes the following findings:

MGE is a regulated utility, and the Commission expects records and documentation of major decisions that affect regulated service.  The ACA process has been in place for decades, and MGE knew, or should have known, that its actions were subject to after-the-fact review, and also knew that only it, MGE, could document and preserve the information and circumstances upon which it based its decisions.

MGE knew, going into the 2000/2001 heating season, that storage was its main hedging activity to protect customers from natural gas price spikes.  Of the total winter hedged volumes, 17% was hedged by use of fixed price contracts, and the balance was from the physical hedge of natural gas in storage.  Of the fixed price volumes, 64% was for February (not put into place until January 2001), and there were no fixed price contracts for November or March.  Langston direct, Ex. 3, Schedule MTL-16, pp. 62-64.

MGE knew that it did not need the transportation capacity it held on KPC in the non-winter months.  It further knew that, under its contract with KPC and under KPC’s tariffs, it could release that capacity to other shippers.  It further knew that it could offer this excess capacity to other shippers by posting its availability on KPC’s electronic bulletin board at little or no expense or effort on its part. 

MGE’s failure to post unused transportation capacity for release under these circumstances was imprudent.

Staff’s proposed adjustment of $858,158 is reasonable, given that the lack of certainty was caused by MGE’s failure to post the capacity for release.  The absence of releases in other periods is not persuasive that no transactions could have been arranged in this ACA period.

MGE knew that hedging against spikes in natural gas prices was an expected element of its role as a local distribution company (LDC).  MGE had participated in prior cases addressing mitigation of gas price spikes, and had developed hedging plans in prior years.  MGE specifically acknowledged that hedging was a normal business activity, for which its management was responsible.

MGE knew that the planning horizon was each month of the heating season.  Its reliability report estimates demands and supplies by month; much of its contracted gas supply is priced on a monthly basis; it makes its major gas supply and transportation nominations monthly; and, financial hedge contracts are on a monthly basis.  While it is possible to aggregate the individual monthly volumes into a heating season total, there is no evidence whatsoever that MGE ever estimated a total heating season requirement and then allocated those volumes to each month.

MGE knew that natural gas prices were high, and that they were volatile.  MGE knew, or should have known, that its storage volumes represented its principal hedge to protect customers from upward price spikes.  MGE knew, or should have known, that its disproportionate (to temperature patterns) planned use of storage in November would expose gas volumes in later months to market price risk, unless the hedge were replaced.

MGE’s reliability report did not address the function of storage gas as a hedge, and certainly does not discuss the hedging impact of disproportionate use of storage gas early in the heating season.  This failure to plan for hedging is certainly imprudent in the circumstances.

MGE retained hedging advice only for purposes of this after-the-fact review.  MGE, not Staff, uses hindsight in an attempt to explain actions that it did not justify by means of a contemporaneous, reasoned, documented, plan.  The failure to get assistance on price mitigation when planning for the 2000/2001 heating season in light of record high prices was imprudent.

MGE did not evaluate the use of spot market flowing gas as an alternative to swinging on just storage gas.  This may have been the result of the imprudent failure to develop a hedging plan, but nowhere in the record does MGE ever analyze the alternatives to pulling storage to meet conditions that were colder than normal.  This failure to address the effect of cold weather on MGE’s additional gas needs was imprudent.

MGE did not plan to replace the hedge in the later heating season months that was displaced by the planned disproportionate November storage pulls.  That is, MGE knew or should have known that its planned November storage use was unhedging volumes later in the heating season.  It should have taken steps to replace the hedge protection lost by its planned early storage pulls.  Its failure to do so was imprudent.

The 30% hedging level for each heating season month is no more than a factor for a measurement (or estimate) of the damages resulting from MGE’s failure to hedge sufficient volumes for each heating season month.  A measurement of damages is required in any disallowance, and by its very nature may involve a reasonable range of values.  

The measure of harm to customers caused by MGE’s failure to prudently plan for natural gas price hedges is $130,137.  

The Company’s Supply/Demand Summary for November takes the normal estimated requirements less the planned storage withdrawals to obtain the planned flowing supplies.  Staff does the same calculation with a spreadsheet it developed, but uses its revised estimate of normal requirements and a more prudent storage withdrawal plan upon normal weather patterns.  If the November FOM flowing supply nominations were less than the warmest month requirements, Staff forced the November FOM flowing supplies to warmest month requirements, less additional interruptible storage obtained by the Company.

In subsequent months, deviations from planned storage inventory levels must be considered because plans must change to meet changing conditions.  The revised plan must ensure that sufficient storage will be available for each of the remaining heating season months when the potential for cold weather is still great, and so that adequate storage inventory is available to meet the pipeline constraints in each of these heating season months.

At the end of November, MGE knew that gas prices remained high, and the gas market remained volatile - that is the need for hedging against price spikes remained.  MGE also knew by the last 5 days of November that weather was colder than NORMAL.  MGE did not order additional flowing supplies to meet that cold weather.  As a result, MGE knew, or should have known, that the additional demand caused by the cold weather was met by a significantly greater-than-planned pull on storage.  MGE knew, or should have known, that this additional storage use reduced the hedge for subsequent heating season months, including December.

MGE did not evaluate the use of spot market flowing gas instead of additional storage pulls.  Failure to examine alternatives to storage for meeting demand in excess of planned volumes was imprudent.  

MGE did not have or develop an accurate formula or system to estimate additional supply needed to meet increased demands from actual November actual temperature patterns.  The factors used in its reliability reports to convert HDD to natural gas demand were not accurate, but there is no record evidence to show that MGE used even those factors to gauge its November storage pulls.  It is imprudent for an LDC to be ignorant of its own use of storage gas.

MGE did not replace the hedge for later heating season months that was displaced by its November use of storage.  Failure to replace those hedges under the circumstances was imprudent.

MGE planned to purchase flowing gas on the December spot market in the expectation that prices would drop.  Such a plan was not, in itself, imprudent.  However, when spot market prices did not decline, MGE continued to meet the greater than planned December demand through additional pulls on storage.  These additional pulls on storage were imprudent.

Staff compared the results MGE’s actual use of its storage assets to a prudent use of storage assets to calculate the harm to customers.  Staff’s proposed adjustment of $2,924,398 is reasonable and fully supported by the evidence. (Jenkins Supplemental Direct, Ex. 36, Sch. 5, Cell 25 F)

A prudent LDC must develop and use the equivalent of a reliability report.  By routinely evaluating usage data, the Company can determine whether usage patterns have changed and take appropriate action to update natural gas capacity and supply plans.  Updated reliability reports and updated demand and capacity analyses are a means to document usage patterns, projected growth, and changes in supply planning needed to meet customer needs during normal weather and the extremes of warmest month weather, coldest month weather and a peak cold day.  Additionally, there may be other Company or system constraints that must be considered in a Company reliability report or demand and capacity analyses so that the Company adequately plans for the natural gas requirements of its customers.

Reliability reports from prior and subsequent years inform Commission and Staff of adjustments that LDCs make when conditions vary from planned, and as conditions change over time.  Decisions about pipeline capacity consider estimates of growth, constraints of existing contracts, including the expiration date and the preplanning time required to renew or initiate contracts.  

The Reliability Report, or a similar planning document, is necessary for MGE to plan and execute its gas supply function, and for the Commission to lawfully monitor and regulate that function.

Proposed Conclusions of Law

Missouri Gas Energy, a division of Southern Union Company, is a gas corporation subject to the Commission’s rate regulation jurisdiction.  §§386.020(18); 393.130, RSMo 2000.

The prudence standard remains as articulated by the Commission in In RE Union Electric Company, 27 Mo.P.S.C. (N.S) 183, 194 (1988):

. . . the company’s conduct should be judged by asking whether the conduct was reasonable at the time, under all the circumstances, considering that the company had to solve its problem prospectively rather than in reliance on hindsight.  In effect, our responsibility is to determine how reasonable people would have performed the tasks that confronted the company.

Only when an imprudent action results in harm to customers will the Commission make an adjustment to shift responsibility for the cost from customers to the utility.  State ex rel. Associated Natural Gas Company v. Public Service Commission, 954 S.W.2d 520, 529-30, (Mo. App. 1997).  
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