BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI 

	In the Matter of Laclede Gas Company's Purchased Gas Adjustment Tariff Revisions to be Reviewed in Its 2000-2001 Actual Cost Adjustment.
	))))
	Case No. GR-2001-387

	
	
	


	In the Matter of Laclede Gas Company's Purchased Gas Adjustment Factors to be Reviewed in Its 1999-2000 Actual Cost Adjustment.
	))))
	Case No. GR-2000-622

	
	
	


STAFF’S PROPOSED CONCLUSIONS OF LAW

AND

FINDINGS OF FACT
The parties to this case, Laclede Gas Company, the Office of the Public Counsel, and Staff submitted two issues to for resolution in this case:

A.       What were the controlling Price Stabilization Program (“PSP”) Tariff and

Program Description terms for the October 1, 2000 through September 30, 2001 ACA period?

B.
Do the controlling PSP Tariff and Program Description terms for the October 1, 2000 through September 30, 2001 ACA period entitle Laclede to retain approximately $4.9 million of the $33.5 million in financial proceeds received by the Company through its purchase and sale of call options during that period?

To resolve these issues the Commission makes the following Conclusions of Law and Findings of Fact.

CONCLUSIONS OF LAW

1.
The Commission is an administrative agency established by Chapter 386, RSMo 2000
 to regulate public utilities.

2.
Laclede Gas Company is a gas company pursuant to Chapters 386 and 393, and is subject to the Commission’s regulatory authority.

3.
Laclede’s tariff establishing the Price Stabilization Program has a latent ambiguity.  The terms of the Cost Reduction incentive are dependent upon terms in the Price Incentive program.  Specifically, when Laclede opted out of the Price Incentive, the term “cost of price stabilization” in the Cost Reduction Incentive became ambiguous.  Resolution of the ambiguity is a matter of fact, to be resolved based upon the evidence presented in the record.  See, Royal Banks of Missouri v. Fridkin, 819 S.W.2d 359, 361-62 (Mo. banc 1991) TA \l "Royal Banks of Missouri v. Fridkin, 819 S.W.2d 359 (Mo. banc 1991)" \s "Royal Banks of Missouri v. Fridkin, 819 S.W.2d 359 (Mo. banc 1991)" \c 1 ; Missouri Consolidated Health Care Plan v. BlueCross BlueShield, 985 S.W.2d 903, 908 (Mo. App. 1999)

4.
Collateral estoppel means simply that when an issue of ultimate fact has once been determined by a valid judgment, that issue cannot be again litigated between the same parties in future litigation.  City of St. Joseph v. Johnson, 539 S.W.2d 784, 785 (Mo. App. 1976).  This case does not challenge the lawfulness of Laclede’s PSP tariff, but merely applies that tariff to the circumstances of this ACA proceeding. TA \l "City of St. Joseph v. Johnson, 539 S.W.2d 784 (Mo. App. 1976)" \s "City of St. Joseph v. Johnson, 539 S.W.2d 784 (Mo. App. 1976)" \c 1 
FINDINGS OF FACT
1.
The Commission finds that the latent ambiguity in Laclede’s PSP tariff is resolved against Laclede’s withholding or retaining any of the proceeds from the purchase and sale of natural gas call options in this ACA period.

2.
The Commission finds that Laclede timely opted out of the PSP tariff provisions for guaranteed price protection by its letter dated June 1, 2000.

3.
The Commission finds that Laclede disclaimed recovery of any proceeds from the PSP in the event it opted out of providing guaranteed price protection to its ratepayers.  The representations of Mr. Neises at the time Laclede sought approval of the PSP is persuasive.

4.
The Commission finds that the PSP was intended to provide price protection for Laclede’s ratepayers, and Laclede was provided with incentives only to enhance the price protection afforded to ratepayers.

5.
The Commission finds that abandonment of the Price Protection Incentive feature of the PSP eliminates the volume/price/cost relationship needed to judge effective cost reduction of the PSP.

6.
The Commission finds that Laclede’s proposed construction of the ambiguous terms in the circumstances of this ACA period would subvert the PSP from a hedging program into a trading or speculative program.

7.
The Commission finds that Laclede’s explanation of its trading patterns, alleging only an intent to benefit ratepayers, is not credible.

8.
The Commission finds that even if the latent tariff ambiguity were resolved to permit recovery under the Cost Reduction Incentive in these circumstances, Laclede’s method for measuring the benefits of its actions is not appropriate.  The purpose of the PSP was to provide price protection to ratepayers.  In order to earn an incentive, Laclede’s sales of options must provide ratepayers more favorable treatment than the hedge position abandoned by those early sales.  Laclede, in the aggregate, did not do so.  An incentive program cannot claim success simply because options finished in the money.

9.
Laclede’s gas cost increases during the ACA period far exceeded the proceeds received from this program.
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� All references are to the Revised Statutes of Missouri, 2000, unless otherwise noted.





PAGE  
4

