Before the Public Service Commission
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	In the Matter of Missouri Gas Energy's Purchased Gas Adjustment Tariff Revisions to be reviewed in its 2001-2002 Actual Cost Adjustment.
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	Case No. GR-2002-348

	
	
	


STAFF RESPONSE TO MGE’S MOTION TO STRIKE

COMES NOW the Staff (“Staff”) of the Missouri Public Service Commission in the above-captioned matter and for response to MGE’s Motion to Strike states:


1.  
On December 19, 2003, Staff filed its recommendation to the Commission in this case, suggesting, among other things that MGE has failed to make prudent decisions regarding gas purchases.  As a result of its analysis Staff has proposed several disallowances.  

2.
On January 20, 2004, MGE filed its response and disagreed with the Staff’s analysis and proposed that the Commission strike Staff’s proposed disallowances.  

3.
Staff’s Recommendation to the Commission is Staff’s response to the Company’s ACA filing made on October 18, 2002, in this case and a Motion to Strike is both premature and unfounded.  As part of this PGA/ACA case, all issues will be fully developed and all supporting documentation will be submitted to the Commission when testimony is filed in this matter.  Until that time, it would be premature, and an injustice to the MGE customers for the Commission to strike any of Staff’s recommendations.  

4.  
In response to MGE’s Motion to Strike the MKP/RPC disallowance, in Case No. GR-96-450, MGE unaccountably overlooks the fact that the Commission specifically stated in its Order that its disallowance in that case did not mean that Staff could not pursue the issue in subsequent cases.  

5.
Additionally, the MKP/RPC disallowance in GR-96-450 is on appeal and not yet resolved.  

6.
MGE raises the filed rate doctrine as a defense.  The Staff is not challenging the FERC rate, but is instead challenging MGE’s judgment in entering into this contract; a failure of judgment is not protected by the filed rate doctrine.  The Commission should deny MGE’s Motion to Strike.

7.
It is premature for the Commission to consider striking Staff’s proposed excess capacity disallowance.  In addition to the reasons noted above, all of which are sufficient alone to deny MGE’s Motion, Staff has raised serious doubts about, among other things, the adequacy of the information on which MGE is basing its gas purchasing decisions and MGE’s acumen and judgment in making its decisions.  This challenge to MGE’s prudence should not be determined until the Commission has had a full and fair hearing.  The courts have held that a utility is only entitled to recover costs that are prudently incurred.  

All charges for gas service must be just and reasonable.  Section 393.130.1, RSMo 1994.  The PSC has employed a "prudence" standard to determine whether a utility's costs meet this statutory requirement.  If a utility's costs satisfy the prudence standard, the utility is entitled to recover those costs from its customers.  The PSC has defined its prudence standard as follows:  [A] utility's costs are presumed to be prudently incurred....  However, the presumption does not survive "a showing of inefficiency or improvidence."  

... [W]here some other participant in the proceeding creates a serious doubt as to the prudence of an expenditure, then the applicant has the burden of dispelling these doubts and proving the questioned expenditure to have been prudent.
State ex rel. Associated Natural Gas Co. v. Public Service Comm'n, 954 S.W.2d 520, 528 (Mo.App. 1997).

Staff has shown and will further demonstrate, in testimony filed in this case, the inefficiency and improvidence of MGE’s decisions.   

8.
MGE’s request that Staff’s hedging recommendations be stricken also lacks any sound basis.  It is specious to argue that the Commission may not order corrective action in a PGA/ACA review.   The Commission has the statutory mandate to assure that consumers are paying only just and reasonable rates.  Section 393.130.1, RSMo 2000.  The alternative to identifying deficiencies in a procurement planning process is to remain silent about concerns that arose during the ACA review.  In past ACA proceedings, MGE has commented that it is at a disadvantage when no upfront notice is given regarding Staff’s concerns.  If MGE believes the Staff’s recommendations regarding hedging are appropriate, it can simply agree with the recommendations.  If those recommendations lack merit, the Company has opportunity to argue that issue.  To defer the issue to a rulemaking proceeding, delays action on issues to some uncertain time in the future, and corrective action may need to be taken promptly to protect consumers.  

 9.  
MGE attempts to limit the Commission’s jurisdiction to review its gas purchasing procedures is directly counter to the court’s decision in which it found the PGA/ACA process to be lawful.  

WHEREFORE the Staff recommends that the Commission deny MGE’s Motion to Strike and Order MGE to comply with Staff’s recommendations in this case.
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