

          STATE OF MISSOURI

     PUBLIC SERVICE COMMISSION


At a session of the Public Service Commission held at its office in Jefferson City on the 13th day of May, 2004.

In the Matter of Missouri Gas Energy’s Tariffs to 
)

Implement a General Rate Increase for


)
Case No. GR-2004-0209

Natural Gas Service


)
Tariff No. YG-2004-0624

ORDER REGARDING MOTION TO STRIKE CERTAIN DIRECT TESTIMONY


On April 22, 2004, Missouri Gas Energy, a division of Southern Union Company (MGE), filed a motion asking the Commission to strike certain portions of the direct testimony filed by the Staff of the Commission and the Office of the Public Counsel.  MGE argued that portions of the direct testimony filed by Staff witnesses Charles R. Hyneman, Deborah Ann Bernsen, Anne M. Allee, Mark L. Oligschlaeger, and Public Counsel witness, Barbara A. Meisenheimer, should be struck because they are irrelevant to the issues before the Commission in this rate case.  In addition, MGE asks the Commission to strike a portion of the direct testimony of Public Counsel witness Kimberly K. Bolin because it is, MGE argues, rebuttal testimony in the guise of direct testimony.  Staff and Public Counsel filed separate responses to MGE’s motion to strike on May 3.   MGE filed a reply to those responses on May 10.

MGE contends that the only issue before the Commission in this rate case is the question of whether the rates proposed by MGE are just and reasonable.  Therefore, the only testimony that can be relevant is that which goes to the question of whether MGE’s proposed rates are just and reasonable.  MGE argues that portions of the direct testimony filed by Staff and Public Counsel go beyond that question and instead ask the Commission to order MGE to take other actions that are not directly related to the reasonableness of its rates.  According to MGE, such testimony is irrelevant and should be struck. 

In response to MGE’s motion, Staff and Public Counsel argue that the reasonableness of a utility’s rates is based on the prudent and reasonable cost of providing service to its customers.  The prudence and reasonableness of those costs can only be determined by examining the terms and conditions of the provision of service.  Therefore, Staff, Public Counsel, and other interested parties, should be allowed to file direct testimony proposing rates, regulations, or practices for a regulated utility in that company’s rate case.  
The Commission disagrees with MGE.  Clearly, the purpose of a rate case is to determine the just and reasonable rates that may be charged by the company.  And, as MGE indicates, a rate case is not a clean-up venue for miscellaneous proposals concerning MGE’s mode of operation or management.  However, the issues raised by Staff are relevant issues in this rate case.  The fact that the Staff is proposing that the company be required to take specific action with regard to those issues does not make the testimony irrelevant.  MGE’s motion to strike the testimony of Staff’s witnesses will be denied. 
MGE also asks the Commission to strike portions of the direct testimony of two witnesses for the Public Counsel.  First, MGE challenges the testimony of Barbara Meisenheimer that proposes the implementation of “self-sufficient” programs targeted to making energy bills more affordable for moderate and middle-income households.  Contrary to MGE’s assertion, the affordability of MGE’s rates is certainly an element of their reasonableness.  The challenged testimony is relevant and MGE’s motion to strike that testimony will be denied. 

The second Public Counsel witness challenged by MGE is Kimberly Bolin.  MGE challenges the portion of Bolin’s direct testimony dealing with the company’s environmental response fund.  Unlike its previous challenges to testimony, MGE does not argue that Bolin’s testimony is irrelevant.  Instead, MGE argues that the challenged portion of the testimony is improper direct testimony and should instead be filed as rebuttal testimony. 

MGE has proposed to include $750,000 per year in manufactured gas plant remediation costs in its environmental response fund.  Bolin’s testimony argues that such costs should not be included anywhere in MGE’s cost of service.  Bolin’s testimony does more than just seek to rebut MGE’s proposal about the inclusion of dollars in the environmental response fund.  In doing so, it is more than rebuttal and, in effect, raises a new issue that is a part of Public Counsel’s case in chief.  It is therefore appropriate direct testimony.  MGE’s motion to strike that testimony will be denied.  

IT IS THEREFORE ORDERED:

1.
That the motion to strike a portion of the direct testimony of Charles R. Hyneman is denied.  


2.
That the motion to strike a portion of the direct testimony of Deborah Ann Bernsen is denied.


3.
That the motion to strike a portion of the direct testimony of Anne M. Allee is denied.


4.
That the motion to strike a portion of the direct testimony of Mark L. Oligschlaeger is denied.


5.
That the motion to strike a portion of the direct testimony of Barbara A. Meisenheimer is denied.


6.
That the motion to strike a portion of the direct testimony of Kimberly K. Bolin is denied. 

7. That this order shall become effective on May 13, 2004. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

(S E A L)

Gaw, Ch., Murray and Clayton, CC., concur
Woodruff, Senior Regulatory Law Judge
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