5. Rate of Return Adder
Issue Description: Should MGE be granted an additional 25 basis points of rate of retum
on account of its level of managemeht efficiency?

No,

6. Capacity Releasel/Off System Sales
Issue Description: Whalt, if any, is the appropriate leve! of capacity release/off-system

sales revenues fo be used in calculating MGE's cost of service? As an alternative fo

including capacity release/off-system salesrevenues in the calculation of MGE's revenue

requirement, should the PGA-based revenue sharing mechanism proposed by MGE be
adopted?
| MGE shall be authorized to implement, through its PGA mechanism, a
revenue sharing grid pursuant to which revenues generated by capacity
release and off-system sales {net of revenues from off-system sales made for
“system protection” purposes) shall be shared between MGE and its
customers as follows:
First $300,000 — 15% to MGE and 85% to customers
Second $300,000 - 20% to MGE and 80% to customers
Third $300,000 — 25% to MGE and 75% to customers
Above $900,000 — 30% to MGE and 70% to customers.
7. Environmental Response Fund
issue Description: Should the environmental response fund proposed by MGE be
adopted and what, if any, level of environmental costs should be used in calculating MGE's
cost of service?
The Commission rejects the Environmental Response Fund proposed by MGE.
8. Lobbying/legislative costs

Issue Description: What is the proper ratemaking freatment of lobbying/legisiative

activities in caflculating MGE's cost of service?
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50% of the salary of Pau! Snider and 90% of the salaries of Jim Qglesby and Rob
Hack may be recovered in rates as pait of MGE's cost of service.

9. Incentive Compensation
Issue Description: What, if any, is the appropriate level of MGE's ;r'ncenﬁve compensation
expense to be used in calculating MGE’s cost of service? Whal, if any, is the appropriafe
level of Southern Union’s alfocated incentive dompensation expense fo be used in
calculating MGE's cost of service?

The financial incéntive portion of Southern Union’s-incentive compensation plan.is -
excluded from MGE'’s cost of service and may not be recovered in rates.

10.  Corporate Expenses: New York Office
Issue Description: What, if any, is the appropriate !ev'él of n.';ost associated ‘Wffh Southern
Union’s New York office to be used in calculating MGE'’s cost of service?

The costs associated with Southern Union's New York office are excluded from
MGE's cost of service and may not be recovered in rates.

11, Corporate Exbenses: Lindemann/Brennan Salaries
Issue Description: What is the appropriate amount of salaries for Southern Union’s Chief
Executive OfﬁcerfChairmanr of the Board and Vice Chairman of the Board to be used in
calculating MGE's cost of service?

The annual salary allowed for Lindemann and Brennan shali be $100,000. The cost
of their administrative support staff at the New York office shall not be included in MGE's

cost of service.
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12. Cilass Revenue Responsibility
Issue Description: What is the appropriate level of revenue responsibility for each
customer ciass to be used in calculating revenus?

The Large General Service class is assigned 75% of the system revenue increase.
The remaining customer classes will be assigned the system average increase and will
share proportionally any remaining revenue increase not assigned to the Large General
Service class.

13."  Fixed Monthly Rate Elements
Issue Description: What is the appropriate level and structure for fixed monthly rate
elements including the res._fdem‘ial customer charge?

MGE's fixed monthly rate elements may be increased enough to maintain the current
ratio between volumetric rate e!ementé and fixed rate elements.

14. Volumetric Rate Elements
Issue Description: V/hat is the appropriate level and structure of volumetric rate
elements?

MGE's proposed weather mitigation rate is rejected.

15. Miscellaneous Service Charges
Issue Description: Should the Commission change the current tariffed charges for
customer connects, standard customer reconnects, and transfer fees?

The customer connect charge-Shall be increased from $20 to $45, the customer
reconnect charge shall be increased from $35 to $45, and the fransfer fee shall be

increased from $5.00 to $6.50.
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16. Weatherization
Issue Description: What is the appropriale fevel of funding for the low-income
weatherization program and how should such funding be affocated among the geographic
regions of MGE's service lerritory?

Funding for MGE's low-income weatherization program shall be increased by
$160,000. The additional funding is to be allocated consistent with the current funding plan.

17. Experimental Low Income Rate
Issue Description:” What, ~if any; modifications ~should-be made to the existing
Experimental Low [ncome Rate Program?

The Experime_ntal  ow Income Rate Program shall continue in its current form until
July 2008, or untif current funding runs out. ﬁ

18. Experimentai Energy Efficiency Programs including PAYS
Issue Description: Should the Pay As You Save (PAYS) program proposed by the Office
of Public Counse! be adopted?

The proposal to fund a feasibility study of the PAYS program through this rate case
is rejected.

19.  Merger and Acquisition Recordkeeping

Issue Description: Should the Commission adopt Staffs proposal to order Southem
Union fo keep time reports related to merger and acquisition activities?

No.

20. Gas Purchasing/Reliahility Plan Reporting
Issue Description: Should the Commission order MGE fo submit by October 1, 2004, a

Natural Gas Supply Plan (updated annually)? Should the Commission order MGE (o
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submit by October 1, 2004, a Natural Gas Supply Reliability Analysis (updated every two to
three years)?

No.

21, Legislative/Lobbying Time Reporting
Issue Description: Should the Cornmission adopt Staff's proposal to order MGE fo keep
detailed time reporting on the amount of time employees spend on fobbying and lobbying
related activities?

" No.

22. Response Time to Commission-referred Customer Complaints /
Inquiries

Issue Description: Should the Commission order MGE fo respond to Customer
Complaints/inquiries within three business days?

No.

23. GM-2003-0238 Cost and Allocation Study Issue
Issue Description: Should the Commission order MGE to complete and file a study
conceming the impacts of the Panhandle Eastern Pipeline Company acquisition on
Southern Union’s administrative and general expenses and cost allocation methodology?

No.

24, Rate Case Expenses

MGE will be allowed $893,823.75 for rate case expense. That expense is to be

amortized over three years.
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25. Kansas Property Taxes

MGE will not be permitted to recover the new Kansas property tax for gas in storage
in this case. The Commission will not issue an Accounting Authority Crder in this case but
MGE may file an application for such an order in a new case if it wishes to do so.

IT IS THEREFORE ORDERED:

1. That the tariff sheets filed by Missouri Gas Energy, a division of Southermn Union
Company, on November 4, 2003, and assigned tariff number YG-2004-0624, are rejected.

2. That Missouri Gas Energy, a division of Southemn Union Company, is
authorized to file a tariff sufficient tc recaver revenues as determined by the Commission in
this order.

3. That any pending motions that the Commission has not specifically ruled upon
are denied.

4. That this report and order shall become effective on October 2, 2004,

BY THE COMMISSION

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge

(SEAL)

Murray and Appling, CC., concur,

Davis, C., concurs, with concurring opinion to follow;
Gaw, Ch., dissents, with dissenting opinion to follow;
Clayton, C., dissents; certify compliance with the
provisions of Section 536.080, RSMa 2000.

Dated at Jefferson City, Missouri,
on this 21st day of September, 2004.
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BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI -

In the Matter of Missouri Gas Energy’s Tariffs

Customers in the Company's Missouri Service

Area

——

ariff File No. YG-2006-0845

-

)

increasing Rates for Gas Service Providedte ) Case No, GR-2006-0422
)
)

REPORT AND ORDER

Issue Date: March 22, 2007

Effective Date:  March 30, 2007
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OF THE STATE OF MISSOURI

In the Matter of Missouri Gas Energy's Tarifls )

Increasing Rates for Gas Service Providedto ) Case No. GR-2006-0422
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Area } :
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For Trigen-Kansas City Energy Corperation.

Marc Poston, Attorney at Law, Office of the Public Counsel, Post Office Box 2230,
Jefferson City, Missouri 65102,
For the Office of the Public Counsej and the public.
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REPORT AND ORDER
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Summary

In this report and order, the Commission finds that Missouri Gas Energy, a division
of Southem Union Company, is entitled to a rate increase sufficient to generate a revenue

increase of approximately $27,206,968.

FINDINGS OF FACT

The Missouri Public Service Commission, having considered all of the competent
and substantial evidence upon the whole fecord, makes the following findings of fact.

Procedural History

On May 1, 2008, Misscuri Gas Energy, a division of Southem Union Company, filed
tariff sheets designed to implement a general rate increase for natural gas service in the

amount of $41,651,345. The tariff sheets carried an effective date of June 2, 2006.

On May 12, 2008, the Commission suspended MGE's tariff until March 30, 2007. .

The maximum amount of time allowed for suspension under the controliing statute.' The
Commission also directed that notice of MGE's tariff filing be provided to the publ.ic, setting
June 1, 2006, as the deadline for the submission of applications to intervene. |

The Comhission granted timely applications to intervene that were filed by
Trigen-Kansas City Energy Qorporation, Midﬁest (Gas Users Association, University of
Missouri-Kansas City and Central Missouri State University. The Commission also granted
requests to intervene, filed out of time, by The City of Kansas City, Missouri and the_ Count_y

of Jackson, Missouri. The Commission denied an untimely request to intervene by

* Section 393.150, RSMo 2000.
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Comerstone Energy, Inc. The Commission found that the former out-of-time requests were

supported by good cause, while the iatter was not.

On July 13, 2006, the Commission established the test year fo; this case as the
12-month period ending December 2005, updated for known and meas_u-rab!-e changes
through June 30, 2_006‘ The pariies al;o settled on a further frue-up period through
October 31, 2008, for the purpose of updating certain cost components. Also in its order,
the Commission established a procedural schedule ﬁﬁh'the first day of the hearing
beginning on January 8, 2007.

The Commission conducted local public hearings at which the Commission heard
comments from MGE’s customers regarding MGE's request for a rate increase. The
hearings were held in Kansas City, Jopiin‘, Repubilic, Warrensburg, Nevada, St. Joseph and
Slater, Missouri.

The parties prefiled direct, rebuttal a;;d surrebuttal testimony. The evidentiary
hearing began on January 8, ZbOT, and continued through Janua_ry 17. True-up testimony
was entered into the record duﬁng the course of the hearing and with consent of all of the
parties the true-up hearing was canceled as being unnecessary.

Partial Stipulations and Agreements

Prior to the start of the evidentiary hearing, MCE,, Staff, OPC, MGUA, UMKC, CMSU
and thga County of Jackson, Missouri suﬁmitted a Parital Nonunanimous Stipulation and
Agreement with regard to customer class cost of service. Although the City of Kansas City
and Trigen did not enter the agreement, they did not cppose it. The Commission approved
: ihe agreement. Thle Cf;mmission also rapprc'wed an unopposéd Partial Nonunanimous

Stipulation and Agreement, filed by MGE and Staff, concerning depreciation schedules.
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Overview

MGE is a division of Southern Union Company. As a division, MGE has no separate
corporate existence apart from Southern Union. MGE's divisional headquarters is located
in Kansas City, Missourt and provides service to customers in Kanéas City, St Joseph,
-Joplin and othér cities in western Missouri. MGE is a local distribution company,
sume’rjmés referred to by. the acronym, "LDC." That means that MGE purchases natural
gas ‘from a suppiier, pays to trahsport the gas to Missouri over one or more interstate
pipelines, and then distributes the natural gas to its customers in this state. Southern
Unicn is headquartered in Wilkes-Barre, Pennsylvania. in addition fo MGE Southem

- Unien has one other division in New England that acts as an LDC,

Noted earlier, as an LDC, MGE must purchase natural gas from supply sources,
trénspbrt the gas over an intersfate pipeline, and then distribute it to its customers. This
Commission does not have any'authority to regulate the price that MGE must pay 1o
purchase and lransport gas over the inferstate pipéline. The purchase price of natural gas
is sel by the market and transporiation rates are regulated by the Federal Energy
Regulatory Commission (FERC). As a result, this rate case has nothing to do with those
aspects of the cost of natL;rai gas.

The price that VMGE must pay to purchase and transpon natural gas is passed
through, dollar for dollar, to its customers through the PGAJACA process. Therefore, if
MGE is to recover its cost of distributing natural gas to its cu;tomers. and earn a profit, it
must have another source of income. Htis those costis, and that source of income, that are

at issue in this rate case.
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MGE began the rate case process when it filed it‘s tariff on May 1, 2006. In doing sq,
MGE asserted that it was entitled to increase its rates enough to generate an additional
$41 651,345in general reve}nues per year. MGE set out its rationale for increasing its rates
in the direct téstimony that it filed along with its tariff on May 1. In addition to its filed
testimony, MGE provided work papers anq other detailed information and records to the
Staff of the Commission, Public Counsel and other intervening parties to determine whether
the requested rate increase is just and reasonable.

Because of the complexity of a raie case, there are a muititude of matters abogt
which the parties could disagree. However, there was agreement bstween »the_ paities
about many matters; hence, thﬁse potential issues were not brought before the Commis-
sion. Where the parties disagreed, they prefiled written testimoﬁy for the purpose of
brinéing thoée issues to the attention of the Commission. All parties were given an
opportunity to prefile three rounds of testimony — direct, rebuttal, and surrebuttal. Prior to
the start of tﬁe hearing, the parties suﬁm‘rtted a Joint Statement of issues that required
resolufion by the Commission.

As noted, the jssues 6f depreciation and class cost of service were resolved by
Stipulation and Agréement and will not be further addressed in this reportand order. The
. Temaining issues will be addressed in turﬁ. The issue derscriptio‘n' for each issue is taken
from tr'}e siatement of issues, Factual matters WIII be addressed in the Findings of Fact
section. [fanissue also containé alegal aspect, that bortion of the issue will be addressed
in the Conclusions of Law section.

Generally, all partieé. agree tﬁét MGE has experienced a revenue deficiency.

However, this does not mean that MGE operated at a loss. In fact, it did earn a return of
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between 5.74% and 8.29%.2 For the calendar year of 2005 MGE's overall rate of return
was 7.48%. And for 2006 it was considerably lower due to weather being 77% of normal.®
The Issues |
1. Capital Structure
Issug Descrfptr;on: What Is the appropriale cap)’ta! structure {i.e., the
relative proportions of long-term debt, short-term debf, preferred equity, and
common equity) fo use in calculating MQE‘S cost of service?
Determining an appropriate capital structure for MGE is complicated by the fact that
MGE is a division of Southern Unicn and does notissue its own de_ebt or equity. Therefore,
MGE does not have its own capital structure. 1
As a substifute for its non-existent capital structure, MGE proposes to use a
hypothetical capital structure consisting of 46% equity and 54% debt. MGE's proposed

structure is as foliows:*

Common Equity 46%
Long-Term Debt 44.09%

Short-Term Debt 9.21%
However, if the Commission does not-adopt the proposed hypothetical capital struciure,

MGE is willing to accept the actual capital structure of Southern Union as of October 31,

2006.°

2 Transcrfpt, Page 950, Lines 12-24.
% Transcript, Page 590, Lines 12-16.
* Hanley Direct, Ex. 1, Page 3.

® Transcript, Page 170, Lines 17-23.
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Southern Union has an identifiable t:apéta! structure.® Staff recommends that the
Commission use the actual consolidated capital structure of Southern Union, as of

October 31, 2006, The following is the capital strﬁcture offered by Staff:’

Common Equity 36.06%
Long-Term Deb-t 55.92%
Preferred Stock 4.71%
Short-Term Debt . 33%

OPC did not take a position on this issue.

1t is important to note that the capital structure recommended by Staff contains a
much smaller proportion of common stock than does the structure recommended by MGE.
it costs the company more to issue equity that it does to incur debt. Therefore, a capital
structure that uses a lot of debt with relatively low levels 6f equity is less expensive for the
company. That means, all else be‘nﬁg equal, a capital structure that includes a fow
percentage of equity'and a large percentage of debt will be 1éss costly, resulting in a lower
rate of return, and coﬁsequently a lower revenue requirement and lower rates to
customers.

HOWever; a high percentage of deﬁt in a capital structure has an eﬁecf on the costof
equity. The shareholders in a company ~ the holders of equity - are subordinate to holders
of débt. Generally, the company must pay the interest on debt, such as l?onds issued by
the company, before it can pay dividends to its shareholders‘or before it can invest profits
in other ways that benefit the shareholders. If a company’s gross income goes down, the

risk is borne by the shareholders, Furthermore, if the compény has to be liguidated, the

€ Transcript, Page 60, Line 24.
7 Murray True-Up, Ex. 205, Page 3, Lines 1-3.
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holders of debt get paid firsi. The shareholders get whatever is left over. Therefore, é
company with a capital siructure that includes a high percentagé of debt is more risky for
shareholders. The shareholders will cdnsequently demand a higher rate of retum to
compensate them for the increased risk caused by the high level of debt.

Southemn Union’s capital structure, as proposed by Staff, contains a good 5eal more
debl and less equity than the capital structure proposed by MGE. That means the capital
structure proposed by Staff poses more risk to the shareholder thén that proposed by MGE.
MGE contends that the use of its proposed capital structure, one using proxy companies to
reflect the capital structure of a stand-alone LDC, is particularly appropriate in light of
Southern Union's transition to being primarily a transporiation and storage company.

This issue was discussed by the Commission in MGE’s last rate case.! As
discué.sed in that case, the capital structure of Southern Union is the resull of its
management decisions. Hence, Southern Union, and ulimately MGE, must cperate with
the result of its decisions. MGE stresses that the make-up of Southern Union has changed
so dramatically, that use of a hypothetical capital structure is warranted. This prel;nise,
however, does not change the Commiséion’s reasoning in MGE's last rate case.
Therefore, the capital structure, as proposed by Staff, shall be used.

é. Rate Design

Issue Description: Whatis the appropriafe rale design for residential, small
general service, large volume service and large general service classes?

Historically, MGE has operated under a rate design that allows it to recover a portion
of its fixed cost through a customer charge. The remaining portion is recovered through

volumetric rates, the amount of gas MGE sells fo its customers. Currently, MGE recovers

8 Report and Order, Commission Case No. GR-2004-0209, issued, September 21, 2004,
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55% of its fixed cost through a customer charge and 45% of its fixed cost through
volumetric .rat_ehs:..g Since 1998, the annual éverage usage per residential customer has
generally declined.'® MGE posits that because of this decline, coupled with the fact that
80% of its customer base is residential, it has been unable to €arn its Commission
authorized rate of return." Hence, MGE seeks Commission approval of a Sfraight—Fixed
Variable (SFV) rate desigh for the Residential class because of the under-recovery of its
costs through volumetric rates and becausé of the high degree of heatrsensitfvity effecting
the class.'? The SFV design is one through which the company will recover all of its fixed
costs through a fixed, monthly customer charge. Although its preferred rate design is the
SFV design, as an alternative MGE proposes a design consisting of a weather normaliza-
- tion adjustment mechanism applicable to Residential, Small General Service and Large
General Service classes.™ The only class omitted is the Large Volume Setvice class.
Staff agrees that the SFV design should be hﬁplemented.“ Staff argues that
customers in the Residential class are homogéneous with respéct to the cost of serving
them and that it is unfair to collect these costs through a volumetric rate design.{5 Staff
goes on to reason that the volumetric rate design causes high-use customers to subsidize
the cost of low-use custﬁm_ers. Staff-a'lso reasons that the SFV design will reduce volatility
of customer bills. An additional benefit of the proposed rate design, set cut by Staff and the

company, is that the objective of the shareholders and ratepayers will be better aligned

® Transcript, Page 634, Lines 2-5.

* Feingold, Schedule RAF-7. -

" Transcript, Page 832, Pages 2-8,

"2 Transcript, Page 686, Lines 14-23.

™ Transcript, Page 16, Lines 19-23.

™ Staff Post Hearing Brief, Page 18.
% Staff's Post Hearing Brief, Page 18.
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because the-utility’s revenues will no longer depend on how much gaé it sells. Currently,

MGE has an incentive to sell mare gas to at least recover its costs. The current rate design

therefore discourages natural gaé conservation efforts on the part of the company. If tr;e
SFV design is adopted, the company is committed to offering several nvatu‘ra! gas
consernyation ini'tiativés, Finally, the SFV design will promote accuracy. Under the current
design, presumptions are made about sa’ﬂes volumes to try to match MGE's fixed cost. In
thig instant, there is often over or under payment. The proposed rate design eliminates this
concein with regard to the Residentiai class.

OPC opposes any change in the curreni rate design.'® Although OPC opposes the
SFV design, as a parlicipant in an enecgy task force it agreed that the Commission should
inco rborate rate designs that remove the disincentive for utilities to pursue programs aimed
as reducing usage.'” OPC’s recommendation in support of the current rate design does
not rémove the company’s disincentive to pursue programs éiméd as redycing natural gas
usage.wl As discﬁssed above, the SFV rate design does just that. Also, as discussed
above, declining customer usage co-upied with the (_:urrent rate design, will exacerbate
MGE’s inabifity to recover it fixed costs. OPC does not dispuie that customer usége is
declining and Will continue to do so through 2010 to 2020, as put forth'by MGE'S witnessin

light of a forecast set out by the American Gas Association.

*® Transcript, Page 562, Pages 6-16.
Y Transcript, Page 588, Lines 4-10.
*® Transcript, Page 537, Lines 10-15.
" Transcript, Page 534, Lines 1-18.
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Although OPC opposes the-SFV design because it lessens the customer's ahility to
have control over the amount of his or her bill,2® OPC agrees that that undér the SFV
design customers wolld save by reducing their natural gas usage.* Further, OPC agrees
that customers will not pay as much in colderthan-normal v*.lin’(er's;.22 Under the
SFV design, weather is removed from the risk factor calculation.?? OPC opposed the
SFV design as unjustifiable in a separate matter beﬁause the company had not proposed
any meaningful conservation programs.24 Notwithstaﬁding, in this mattef MGE has
proposed conservation programs. Also, MGE has had in place a Low Income
Weatherization program for some time.** Lastly, OPC particularly opposes the SFV design
in conjunction with tariff language regarding seasonal disconnects,”® which will be
discussed helow. |

The Commission points out that MGE and Staff propose a SFV design only for
MGE's Residential class and not for its Sméli General Service class because it is moré
heterogeneoﬁs fhan the Residential class.?’ The Gommission finds MGlE and Staffs
arguments for a rate design that will protect MGE from the vagaries of weather fo be
persuasive. The Commission shall approve the SFV rate design for MGE's residential

class.

# Transeript, Page 537, Lines 1018,
*' Transcript, Page 580, Lines 23-25.
2 Transcript, Paée 5—7'9, Lines 14-18.
® Transcript, Page 92, Lines 5-12.

% Transcript, Page 541, Lines 4-9,

* Transcript, Page 541, Lines 10-13,
% Transcript, Page 571, Lines 15-18.
7 Transcripl, Page 684, Lines 13-20.
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3. Unrecovered Cost of Service Amortization
Issue Description: Shouid MGE recover $15.6 million in rates amoﬁ‘:‘zed

over five years for alleged revenue loss due to lower customer gas use for
the period of January through June of 20062

Staff and OPC argue that to authofize this expense would constitute retroactive
ratemaking.®® MGE agrees that to grant this request would constitute retroactive
ratemaking.?’ Because all parties of interest®¥ agree that this request ts illegal, the
Commission will deny MGE's proposal.

4, Property Tax Refund

Issue Description: What is the proper freatment of $5,554,068 in property
tax refunds received by MGE during the test year of 20057

During the test year of 2005, MGE received a refund of property taxes paid during
2002, 2003 and 2004. Staff proposes to put that money in a deferred account and to
amortize it over five years; reducing the amount of properly tax expense that would
otherwise be included in rates.®' Staff contends that to do so does not constitute
retroactive ratemaking because the money was received during the test year.® Howe_ver,
Staff contends that in this regard, rates were properly set for the years 2002, 2003, and
20043 Then Staff goes on to state that in light of the company having recovered the
taxes, this expense was set 1oo high in rates.** In setiing rates, there is always a risk that

the expense for property taxes wili be under or over estimated. The company therefore has

 Yrangcript, Page 1008, Lines 8-12.

® Transcript, Page 284, Lines 19-25.

® The only parties arguing this issue are MGE, Staff and OPC,
¥ Transcript, Page B48, Lines 12-20. '

# Transcript, Page 850, Lines 2125,

® Transcript, Page 851, Lines 21-22.

* Transcript, Page 854, Lines 3-4.
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the risk of not recovering its property taxes. In this cése, the property tax expense was set
too high, just as cost of service was set too low in the preceding issue. o

MGE argues that Staff's proposal constitutes retroactive ratemaking and that the
Missouri Supreme Court has determined, in sefting rates, tﬁat the Commission can
consider past excess recovery by a utility only insofar as it is relevant ta a determination of
what rate is necessary to provide a just and reasonable retuirn.* Interestingly, Staff notes
in its opening argument that "the test year concept is o take a snapshot of the company’s'
incoming revenues and outgoing expenses and work with those fo determine the
apprépriate rates.” Although Staff goss further to propose inclusion of the refund in rates,
Staff's statement is consistent with the argument put forth by MGE.

Based on its Conclusions of Law and the above findings, the Commission will deny
Staff's request to amortize the properily taxes refunded to MGE in 2003. -

5. Weather Normalization

Issue Descriptlon: What s the appropriate meaéure of normal weather to be

used in calculating 1) MGE's revenue requiremeni and 2} the bifling
deferminants to be used in establishing MGE’s volumetric rate elements?

~ The Commission has historically used a 30-year average in determining.what the
normal temperafure should be.®® Staff géthers its information from the National Oceanic
Atmospheric Administration (NOAA). Currently, the NOAA’s period for calculating a normat
climate is the 30-year period between January 1, 1971 and December 31, 2000.* The

‘normal” temperature is ultimately used to determine what the cost of each unit of gas

* Transeript, Page B55, Lines 11-17.
* Transcript, Page 671, Line 25 - Page 672, Line 2
¥ Transcript, Page 675, Lines 22-25,
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should be. MGE proposes to use what is described as a 10-year rofling averagerto
determine normal weather.

MGE argues Staff's recommendation of the 30-year period is flawed because Staff's
proposal fails {o consider circumstances that reasonable can be expécted to- oceur while
rates are in effect.® MGE goes on to argue that “the theory underlying the poii‘c:y should
generate a result that has some felationship to reality; ctherwise, whatwe do here is justa
formaiity."ag MGE points out that if the Commission adopts the SFV rate design, weather
normaiization will not be an issue for its residential customers.* |

Staff has problems with the 10-year normal because it's too short to provide the
necessafy stability. Temperature varlations can span across decades. Also, the rolling
average will change every year and depending on which vear is the test year we could end
up with different normals.*! Staffs position is that the 30-year normal is a better reflection
than the 10-year rolling average of what is normal.*

~ As noted above, the Commission has historically used the 30-year normal. As MGE
has stated, under the SFV rate design this will not be an issue for 80% of the company’s
customers. The Commissipn cbntinues to use the 30-year normal and finds that it should
be consisfent when appiyin'g a method of weather normalization between utilities. In the
absence of more con'\-fincing evidence that this methodology should be changed, the

Commission will continue to adopt the 30-year weather normalization as proposed by Staff.

3 Transcript, Page 685, Lines 2-7. .

* Transcript, Page 668, Lines 9-11.

* Transcript, Page 668, Lines 14-21.

* Transcript, Page 742, Lines 16-25,

2 MGE’s current lariff. P.S.C Mo, No. 1, Fourth Revised Sheet No. 96.
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8. Low Income Weatherization -
issue Description: What is the appropriéte fevel of low-income
weatherization funding to be used in calculating MGE’s cost of service and

how should such funding be allocated among the geographic regions of
MGE'’s service territory? :

MGE currently provides $367,000 of ratepayer funds to the weatherization program
in Clay, Platte and Jackson Counties ** An additional $132,368 is administered throughout
the rest of MGE's service territory for a total of $500,000. The program was initiated in
1884 and currently élewes between 200-300 customers per year.‘” Among aother things,
the program includes appliance replacement, instaliation of insulation and energy audits *®
As a resuit of demand for the program, the City of Kansas Clty the program adm}nistrator,
requests an additional $250,000. Kansas City states that the funds are exhausted before
the end of each year.”® Approximately $1,700 per person is spent through the program.*
Kansas City states that it will be able fo serve an additional 160-150 customers with the
additional $250,000. ‘ .

Staff and MGE supfpiort additioﬁa? funding for the program. However, they agree that
the additional funding should be‘ $160,000 rather than $250,000. Further, al Staffs
suggestion, they agree thal an additional $20,000 should be used to evaluate the

program's effectiveness.*® MGE states that the $100,000 increase is sufficient in light of

* Transcript, Page 132, Lines 15-16.
* Transcript, Page 135, Lines 17-19.
* Transcript, Page 137, Lines18-24.
*® Transcript, Page 134, Lines 6-16.
T Transeript, Page 136, Lines 10-11.
* Transcript, Page 811, Lines 7-13.
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the fact that Kansas City dees not have much of a' backlog and that a 20-25% increase at
" this time makes sense.*®

The Commission finds that the existing low-income weatherization program has
been successful and should be continued with additional funding. In light of the growing
concern reéarding energy conservation, the Commission will direct MGE to fund the low-
income weatherization program with an additional $250,000 to be allocated in.the same
proportion as the current pfogram.

7. Natural Gas Conservation.

Issue Description: Shouid funding for natural gas conservation programs be
included in MGE’s cost of service? '

As di'scussed earlier, urder the SFV rate design, MGE’s disincentive to promate .~

natu.ral gas canservation is remaved. With the disincentive removed, the compahy is willing
. fo ‘offer” consawatibn programs to better align themselves with the interest of the
customer® The company offers $705,000 to be included in rates to go toward a gas water

heater rebate program.5'. The Commission notes, howeve_r, that this program is particularly
in the company’s interest as.if provides an incentive for customers to switch from electric to
gas water heaters. % Additionally, the company is offering $45,000 to be included in rafes
to educate the public about energy conservation.* This program would be an on-line audit
{energy calculator) !inke_d to the Départment of Energy.""* MGE aﬁticipates lowering its

return requirement by $1 million under the SFV design and using.that money for

* Transcript, Page 625, Lines 2-14.

® Transcript, Page 390, Lines 20-25,

* Transcript Page 440, Lines 9-11.

52 Transcript, Page 441, Line 23 - Page 442, Line 4.
= Transcript, Page 439, Lines 7-25,

“ Transcripl, Page 627, Lines 3-10, -
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conservation programs.® The Commission shall approve the conservation program
proposed by Staff and MGE.
8. Env‘lronmental'Response Fund
- Issue Description: Should the environmental response fund proposed By
MGE be adopted and what, if any, level of environmenial costs should be

used in calcutating MGE's cost of service? MGE requests thaf the amount of
the fund be $500,000, annially.

MGE is seeking authority to establish an environmental response fund of $500,000
annually, through rates, to meet its obligation to pay costs associated with several
manufactured gas sites purchased by Southern Union.® The company proposes that

$500,000 be set aside every year unti) such time as the costs are incurred.’” MGE agrees

that the costs associated with the clean-up are impossible to know.”® MGE's cantractual

obligation with regard to the clean up of these sites is to seek rate recovery.®® This
proposal was rejected when presented to the Commission in MGE's last rate case.® The
premises underlying that discussion have not changed.

In the future, MGE may incur an unknown and unknowable amoﬁnt of financial
liability for the cleanup of environmental hazards 1eﬁ over from the operation of
manufactured gas facilities 100 to 125 years ago.61 Manufactured gas facilities were used
before the advent of interstate natural gas pipelinés in the 1940s. Before there were

interstate pipelines, gas could not be 'transported over Jong distances so gas companies

% Transcript, Page 808, Lines 6-25.

% Transcript, Pags 885, Lines, 15-22,

¥ Transcript, Page 918, Lines 14-17. _

8 Transcript, Page 899, Lines 8-13 and Page 908, 23-25.
* Transcript, Page 804, Lines 23-25.

® Transcript, Page 917, Lines 12-16. -

® Transcript, Page 900, Lines 1-3.
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manufactured gas by heating coal or oil and collecting the gas that was driven off in the
process. The primary byproduct that came from this proce'ss is tar, which contains
hazardous carcinogens. This is what primarily drives investigation and remediation of the

sites, 2

MGE agrees that it is not possible to ascertain the costs of investigation and
remediation.®® That the magnitude of the costs associated with this effort is impossible to
know is again noted by MGE.** Further, to date, MGE has not paid any costs associated

with the environmental clean up.®

That these costs are not known and measurable precludes their inclusion in rates.

Furthermore, the creation of a pré-funded source for the payment of these cleanup costs

would remove much of Southern Union’s incentive to ensure that only prudently incurred
and necessary costs are paid. If the money has alrsady been recovered from ratepayers
and is being held in the Fund, Southern Union would have little incenti\.;e to not pay it out to
setlle claims brought against it. Although the Fund would be subject to audit by Staff and
Public Counsel and they could seek a prudence adjustmeni, the need for a prudence
adjustment is difficult to prove arnd is not a good substitute for the company's own desire to
farudently minimize its costs to improve its bottom line. For these reasons, the Comimission

finds that MGE’s proposal to create an Environmental Response Fund shall be rejected.

*? Transcript, Page 895, Lines 2-9.
®® Tranecript, Page 896, Line 23 — Page 897, Line 6.
® Transcript, Page 899, Lines 8-13.
® Transcript, Page 908, Lines 12-17.
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8. infinium Software’ _
Issue Description: Should the Unrecovered cost associated .wf#: MGE's
Infinium Software be included in rates through an amortization and, if so,
over whaf period of time? - N
MGE purchased thé Infinium Software in 1995 and the estimaged life was 10 years.
The company swilched fo different software, Oradle, in 2005.%8 Afthough the original
investment was almost fully amortized, each year after 1995, until 2001, enhancements
and madifications were made to the- Infinium system. Each enhancement was given a new
10-year life rather than being amoriized for the-remaining life of the Infinium system.®’
MGE is now requesting amortization of the remaining balance of the entire system,®® which
is approximately $1.23 million.®®
The enhancements to the system were included in rate base in MGE's last rate case
in 2004.7° MGE is currently earning a return on those enhancements until they come out of
rate base.”! MGE points out that it continues to use the Infinium Software for a time entry
system, which it iﬁtends to do until March of 2007 if.it converts the payroll system over to

QOracle.”

% Transcript, Page 1264, Lines 2-8,

®”. Transcript, Page 1264, Lines 11-21.

® Transcript, Page 1260, Lires 14-16.

& Transcript, Page 1038, Line 12-13.

" Transcript, Page 1266, Line 23 — Page 1267, Lines 2.
" Transcript, Page 1267, Lines 21-24.

™ Transcript, Page 1257, Lines 8-18.
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OPC argues that the system is not used and useful and opposes MGE's proposal.”
In this reg:ard, OPC refers to Stafe ex rel. Union Electiic v. P.S.C., 765 S.W.éd 618
(Mo. App. 1988) iﬁ its post hearing brief. That case states that:

The property upon which a rate of relurn can be earned must bé utilized to

provide service to its customers. That is, it must be used and useful. This

used and useful concept provides a well-defined standard for determining

what properties of a utility can be inchided in rate base.

However, MGE made an adjustﬁent to remove the plant investmént in the software
out of it's rate base, which means MGE will not eam a return on the plant.”* With the
concept of “use and useful” being the p;emise of OPC's apposition, its argument must be
rejected. Both Staff and MGE point out that the plant is not included in rate base.
Therefore, the company will not eamn a return on the property. The concept of “used and
useful’ thus becomes irrelevant. The Comm‘ission finds that the préperty shall be
amortized over 5 years as proposed by Staff and MGE.

10. Rate Case Expense

| Issue Description: What is the appropriate amount and treaiment of rale
case expense, including amortization of prior rate case expense, in this
case?

From MGE’s last rate case in é004, the Commission authorized the company to
amortize its rate case expense over three years. A balance of $148,971 remains to be
amortized as of March 2007.° MGE proposss to amortize the current rate case expense

with the remaining $148,971 over a three-year period.”® Altheugh in its pre and post

hearing briefs Staff argues that to allow MGE to amortize the remaining 'rate_ case expense

™ Transcript, Pages 1284 -1285.

™ Transcript, Page 1286, Lines 15-20 and Page 1267, Lines 6-9.
™ Transcript, Page 1040, Lines 1-3,

"8 Transcript, Page 1044, Lines 10 -13.
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would constituté refroactive ratemaking, there is no mention of this argument durir_ag the
hearing. In fact, Staff's position is that the rate case expense be normalized.”” The
C_ommission will therefore disregard Staff's argument that recovery of this expense would
constifute retroaﬁt'we ratemaking.

:l”he Caommission resolved this issue in MGE's last rate case to allow the company to
recover, what was detemmined to be prudent costs, through amortization over three years.
The Commission will not vacate its order in that regard. Staff and MGE propose to
amortize the remaining rate case expense with that incurred inthis case. ‘fhe Commission
will rgranlt(:\ai request and allow MGE to amortize the combined amounts over a three-year
period.

11. Emergency Cold Weather Rule AAD Recovery

Issue Description: What is the proper rate treatment for costs deferred
under the Emergency Cold Weather Rule AAQ Recovery Mechanism?

MGE is requesting about $800,000 through an AAO és a result of complying with the
Emergency Cold Weather Rule.”® On September 21, 2006, the Commission issued an
6rder granting authority for an AAO for cost incurred under the c';old-weather rule. In that
ordéf, the Commission directed the parties to brief and present testimony on this issue.

Staff testified that $801,331 represents the difference between the amount that the
company could have coliected under the old cold weather rule and the amount that MGE
80

actually collected.”® Staff recommends that this amount be amortized over three years.

Consistent with the Commission’s order of September 21, 2006, the Commission will grant

" Trapseript, Page 1045, Lines 24--24.
™ Transcript, Page 1074, Line 11,

™ Harrison Direct, Page 17, Lines 7-9,

® Harrison Direct, Page 17, Lines 20-21.
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MGE's request to amorize the deferred cost through an AAC and finds that $801,331 shall
be amortized over a three-year period,
12. Seasonal Disconnects

Issue Description: Should the seasonal disconnect taniff language proposed
" by MGE be approved? ‘

Of its 450,000 custormners, MGE has about 1,275 custemers who voluntarily
disconnect their service for period of up to seven months. MGE seeks approval to include
in its tariff, language that will réquire those who "seasbnally” disconnect to pay thejr portion |
of the fixed costs to provide service that they wouid have otherwise pald had they remained
on the system. The customer would also have to pay the already-approved $45
‘reconnection fee. The maximum a customer would have to pay to be reconnected after ... ...
voluntarity disconnecting for 7 months would be $237.50.8! Staff calculated this figure to be
$208.36.% Based on a SFV ra;te desigﬁ, MGE estimates that the cost of those who
seasonally disconnect is about $140,000. Staff estimates this figure to be $114,447.%

MGE recognizes that foday, this is not a substantial issue. MGE’s intent is to

discourage seasonal disconnection in the future.?®

However, there is no propased
language to protect customers who voluntarily disconnect for hospital stays, military
obligations, or for students who vacate in the summer to return in the fall® OPC argues

that the proposed fanguage will force customars to pay for a service they did not use during.

#1 Transcript, Page 1095, Lines 8-20.
B2 Transcript, Page 1113, Lines 4-5.

& Transcript, Page 1085, Lines 14-17
# Transcript, Page, 1113, Lines 4-6,
® Transcript, Page 599, Lines 12-14.
® Transcript, Page 1094, Lines 20-24,
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. the time of disconnection, and it fails to take into account the various reasons a customer

would need to be disconnected.®”

Currently, customers pay a fixed dharge of $11.65 per month. According to MGE,

under the SFV rate design, this figure could increase to $27.50.2% Essentially, MGE .

requests that the fixed monthly charge be increased while proposing language that
pun‘isheé customers for disconnecting during a time of the year when gas is not needed.
MGE’s inte'r!t is to discou rage people from disconnecting. However, under the ﬁigher fixed
charge the opposite might oceur. There is no way to predict what effect a SFV rate design
wilt have on seasonal disconnection.

What is cerfain is that this currently not a big problem for MGE. Those who

seasonally disconnect represent only .3% of MGE's residential customer base. The.

Commission realizes that it recently approved seasonal disconnection language in Atmos
Energy Corporations' rate case.®® However, in that case the cuétomers who took
advantagé of .seasonai disconnection comprised 16% of the company's residential
customers. Also, the Atmos reconnection charge, at $24.00, is substantially Iéwer thanthat
of MGE. These distinctions justify the Commission taking a different course in this case.
The Commission will, therefore, deny MGE’s request. to include languége in its tariff

regarding seasonal disconnection.

* Transcript, Page 1149, tines 3-7.
™ Transcript, Page 1103, Line 6,
¥ Commission Case No. GR-2006-0387. Report and Order, issued February 22, 2007,
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13. Kansas Property Tax AAO

Issue Description: Should the Kansas Propsrty Tax AAQO be continued past
the expiration dete ordered by the Comimission in Case No. GU-2005-0095?

in Case No. GU-2005-0095,vthe Commission granted MGE an Accounting Authority
Order atiowing it to record on its books a reguiatory asset representing the expenses
associated with property taxes. The property tax concems néturat gas storage held by
MGE in the state of Kansas.®® MGE contends that it should not have to pay the tax and
informs the Commission that tha matter is now before the Supreme Court of Kansas.

Staff agrees with MGE that there is no reason to vacate the Commission's prior
Order. It also agrees that this issue involves no money and will make no difference with
regard to revenue rec;uirement..91 OPG opposes this request arguing that the AAQ is
inapﬁropriate bacause the costs to be deferred are not known and meastirable.

in ils order initially granting th;: AAO, the Commission reasoned that an AAQ is
appropriate if MGE demonstrates that the costs to be deferred are "extraordinary, unusual
and unique, and not recurring.” in this case, the costs that MGE 'seeks to continue
deferring are property taxes. In most cases, the payment of property taxes by a utility
would not be a fitsu Bjectfor an AAC. MGE; like all invesior-owned utilities, routinely pays
property taxes. Again, like all investor-owned utilities, MGE is routinely aliowed to recover
the taxes it pays from its ratepayers through the inclusion of those tax payments in its cost
of s_ervice when fis rales are calculated in a rate case.

The Kansas property taxon gas held in storage in that state is unusual in that MGE,

which does not serve customers in Kansas, has never before had to pay property tax in

® Transcript, Pages 1288-1289,
*! Transcript, Page 1291, Lines 9-19.
% Rabertson Direct, Page 19,

25

Schedule DKM-1
Page 123 of 161




Kansas. However, if the Kansas taxes are found to be legal in the angoing court challenge,
and MGE is required to ﬁay the tax, it should be able to recove’r those iax payrﬁen‘ts for
future years through its rates when it includes those taxes in its cost of seivice in a future
rate case.

The problem is that, at the moment, MGE can not include the Kansas taxes in its
cost of serviﬁe in this rate case. As a generalrule, for an item of cost to be included in a
utility’s cost of service, that item of cost must be both known and measurable. A utifity's -
customers should not be expected to pay, through their rates, for costs that are speculative
and uncertain. MGE's Kansas tax Iiabi!ity is now measurable — it has received a bill from
the Kansas tax authorities for the 2004 year. F'uture fax bills can be estimated — but its
Kansas tax liability i‘s ‘noi yet known because of the uncertainty resulting from tﬁe ongoing
legal challenge. If MGE prevails in court, it may never have fo pay the Kansas property
taxes. |

The amount of taxes that MGE might have to pay in Kansas 'is significant to both
MGE and to its ratepayers. it would not be appropriate to allow MGE to recover millions of
dollars from its ratepayers for taxes that it might never have to pay. On the other Hand,
taxes are a legitimate cost of doing business fof which ratepayers should be responsible. It
would not be fair to MGE’s shareholders fo shift that burden on to them if those taxes
ultimately must be paid. Furthermore, it was MGE's decision to chalienge the legality of the
Kansas taxes, a decision that could greatly benefit its ratepayers, that has placed MGE in
this difficult position. If MGE héd accepted the Kansas taxes without challenge, it could
have simply passed the added taxes on to itsf ratepayers through this rate cése. Instead,

by looking out for the interest of its ratepayers, it has created the possibility that it wilt not
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‘be able to recover several million dollars to which.it would otherwise be entifled. it is that
conundrum that makes an AAQD the appropriate means for dealing with. the potential
Kansas tax liability. | \

Having been granted an AAQ, MGE may continue té defer the cost of paying the
Kansas property taxes for considsration ih a future rate case after the iegaiity of those
taxes is determined and the cosis are both known and measurable. If those taxes are
found to be illegal and MGE does not have to pay them, then the deferred amounts will
simply be written off the balance sheet and neither the ratepayers nor the shareholders will
be haﬁned. K, on the other hand, MGE u!timatefy must pay the taxes, it will be able to

- make its case for the inchision of its éddiﬁonai tax liability intd its cost of service in a future

rate case.

This uncertainty surrounding MGE's obligation to pay a significantamount oftaxes is
an unusual and unique situation that is not likely to recur. As such, it meets the Sibley
standard for the granting a continued AAQ, which is appropriate.

14, 'Returr'r on Equity

fssue Description: What is the appropriate return on equdy fo use in
calculating MGE’s cost of service?

Determining an appropriate return on equity is without a doubt the most difficult part
of determining a rate of return. The cost of long—{erm debti and the cost of preférred stock
are re!ativeiy‘easy io determine because their rate of return is specified within the
instruments that create them. In contrast, determining a retumn on equity requires

speciation about the desires and requirements of investors when they choose to invest their

money in Southern Union rather than in some other investment apportunity. As a resutt,”

the Commission can not simply find a rate of return on equity that is unassailably,
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s¢ientifically, mathematically, or Iegaﬁy correct. Such a “correct” rate doe.s not exist.
Instead, the Commigsion must use its judeent to establish a rate of rgturn on equity that
will be attractive enough to investors to allow the utility to fairly compete for the investors’
dollar in the capital market, wit_hoﬁ‘t permitting an excessive rate of retumn on equity that
would drive up rates for MGE's ratepayers. In order te obtain guidance aboul what rate 'of
return on equity is appropriate, the Commission must turﬁ to expert advicé offered by
_ﬁnancial analysté.

Three financial anélysts offered recommendations regarding an approbriate return.
on equity in this case. MGE’s witness, Frank Hanley, comparing the four cost-of-common-
equity models® to proxies arrived at an initial return on equity of 11.5%. Hanley then
argues that this return should be increased because MGE faces more risk beca'use it is
smaller than the average company in the proxy group and because it {acks protection from
the vagaries of weather. In light of these added risks, Hanley increased his suggested
retum on equity by 45 basis points fo arrive at 11.95%.%* However, Hanley reduces this
amount by 35 basis points, to 11.6%, if the SFV rate design were adopted.?® Hanley then
deducts another 10 points.®® Staff's witness David Murray, relying on the DCF model and
testing its reasonableness using the CAPM, arrived at a recommended return on equity in
the range of 8.35 — 8.95%. He then adjusted this amount upward by 50 basis points

because the average bond rating for the proxy group he used was “A” and that of Southern

¥ The four modeis are: 1) Discounted Cash Flow Model (DCF); Risk Premium Model (RPM); Capital Asset
Pricing Model (CAPM); and Comparable Eamings Model (CEM).

* Hanley Direct, Page 74, Lines 14.
 Transcript, Page 80, Lines 10-18.
% Transcript, Page 80, Lines 16-18.
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Union is "BBB”. His resulting range for return on equity was thus, 8.65 - 9.25%.%" Public
Counsel's witness, Russell Trfplpensee, suggests that the return on equity be in the range
of 7.70% 1o 8.65%. Trippensee argues that risk associated with eamings variabiiity is
essentially eliminated under the SFV rafe design.®® |
Between the thres experis, there is obvious disagreement on this issue. The more
varying suggestions are between MGE and OPC, which is at best a difference of 2.95%. -
Staffand MGE, both using the DCF model, differ at best by 2.35%. Ofcourse the credibility
of all of the experts was challenged. Trippensee's expeﬁisa was even challenged to the
extent of MGE moving io strike his testimony hecause -he had nct conducted an
independent evaluation but instead simply crifiqued those of Staff and MGE.
| The Commission's obligation under the law, and as é matter of practical necessity, is
to allow Southern Union an oppottunity to earn a retum that will atlow it to compete in the
capital market. No one, inciuding ratepayers, benefits if MGE is starved for capital.
Hanléy’s recommended return on equity, on behalf of MGE, was 11.5%. Staffs
s'uggestion, al best, is 8.25%. OPC’s is even lower than that offered by Staff. The
Commission notes that Staﬁ; using the DCF meodel arrived at j;\ return on equity for
Southern Union of 10.83 to 13.43%.*° This range does not consider proxies fér MGE but
.rather considers the risks specifically associated with Southern Union. Because Staff
argués that the actua) capital structure of MGE _should be used, Staﬁ's recommended
range of B.65% 10 9.25% is incbnsistent with Staff's findings of an ROE directly associated

with that capital structure.

7 Murray Direct, Page 37, Lines 7-23.
® Rebuital Testimony, Page 1, Lines 1-6.
 Yranscript, Page 246, Lines 8-13,
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OPC'’s recommendation holds veryr little weight as it did not perform any independenf
study on this issue. Rather, OPC seemed to have simiply tdoked to Staff's recommendation
and opined that Staff and MGE;s recommendations do not reflect a reduction in risk
associated with the SFV rate design. ' it doesn't appear that OPC recognizes that at least
one of Staff's proxy companies had a SFV rate design. All ofthe companies had some sort
of revenue decoupling ri'ﬂe design. Additionally, although MGE’s residential class
comprises 90% of its bustomer base, only 65% of the company's revenue is from its

residential custorners.'”

MGE's small commercial class, alone, accounts for
$35-40 million. |

MGE's witness uses four cost-of-common-equity models to arrive at his eventual
recommendation of 11.5%.'® MGE’s results of the Discounted Cash Flow, Risk Premium
and Capita] Asset Pricing modéls are 10.43%, 10.53% and 10.44%, respectively. The
average of those is 10.47%. However, when averaged with Comparable Earnings Model,
resulting in a 14.26% ROE, this average goes to 11.41%. The Commission finds that the
Comparable Earnings model result, almost 400-paints different than the other 3 models, is
nof credible and should be excluded. Additionally, Mr. Hanley supplied the Commission
ﬁvith a !isi of authorized returné on ccmm.onrequity fﬁr gas cc;mpanies with aﬁ ayerage ROE

of 10.53.'* This is consistent with the resulting average of the three models discussed

above.

™ Trippenses Rebuttal, Page 12, Lines 1-6.
" Transeript, Page 176, Linés 21-25

Y2 Transcript, Page 177, Lines 12-15.

3 Hanley Direct, Schedule FJH-1.

'* Hanley Direct, Schedule FJH-17.
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Fromhis original recommendation of 11.5% Mr. Hanley makes upward adjustments
of 30 and 15 baslis points due to MGE's size and s lack of protection from weather. To
account for an SFV rate design for MGE, he makes a dowﬁward adjustment of 35 poinis to
arrive at 11.6 and récommends 11.5. What s interesting about this downward adjustment
is .that it only reduces the ROE.by 20 poin’is: An SFV rate design protects the éompany
from the vagaries of weather. Mr. Hanley first added 15 pbints for a tack of protection and
then deducted 35 for such protection.

All of the parties agree that a determination of ROE is a complicated judgment call.
The Commission is persuaded by Staff's conciusion of an ROE of 10.83 —13.43%. This
range is based on a recommended ROE for Southerﬁ Union, not an LOC standing alone.
The Commission has found that the actual capi{al s_structﬁre of Southern Union shall be
used. Staff's conclusion is consistent with this ﬁnding. Because there must be considera-
tion of the SFV rate design afforded MGE, the Commission will adopt the low end, 10.83%,
of Staff's conclusion, Also, under Staffs DCF model, 10.83% is the projected cost of
commaon equlty. 10_5 This is where the Commissidn will start. Staff and MGE agree that the
value of the SFV rate design is 30-35 basis points. As these suggestions are estimates,
the Commission finds that the value of t-he SFV rate design is 32.5 poims.' A reduction of
325 from 10.83 resuits in a ROE of 10.5%. The Commission finds that MGE's return on
eguity shall be 10.8%, which is validated by the conclusions of the cost models, used by

MGE and Staff, discussed above,

S Murray Direct, Schedule 18,
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CONCLUSIONS OF LAW

The Mi.ssouri Pubiic Service Ccmmiésion has reached thé following conclusions of
law.

MGE is a public utility, and a gas corporation, as those tefms are defined in
Section 386.020(42) and (18), RSMo 2000. As such, MGE is subject to the Commission‘s
jurisdiction pursuant to Chapters 386 and 393, RSMo. |

Section 393.140 {11), RSMo 2000, gives the Commission the authority ta Vregulate
tﬁe fai'es that MGE may charge its customers for natural gas. When MGE filed a tariff
designed to increase iis rates, the Cdmmiséion exercised its autharity under Sec-
tion 393.150, RSMo 2000, to suspend the effective date of that tariff for 120 days beyond
the effective date of tariff, plus an additionai six months.

In determining the rates that MGE may charge its customers, the Commission is
required to determine that the proposed rate is just and reasonabie.m MGE has the
_burden of proving that its proposed increase Is just and reasonable.'?”

Unrecovered Gost of Service Amortization

All parties to this matter agree that to allow MGE to amortize this expense would
constitute retroactive ratemaking. A well worded, although colloquial definition, is set dut
bj/ Staff's withess Oligschlaéger as:

the setting of rates to allow a utility to recover the specific cosis of past

events incurred by the utility so as to make utility shareholders “whole” or,

conversely, it is the setiing of rates to reimburse customers related to past
over-earnings of a utility so as to make the customers “whole*'%®

"% Section 393.150.2 RSMo 2000.
17 gection 393.150.2, RSMo 2000,
% oligschiaeger Reblital, Page, 4, Lines 6-10.
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In light df the fact that all parties agree that to allow this cost to be amortized and
included in current rates would constitute retroactive rateméking. the Commission's
conclusion muét be consistent with that of aH' of the parties. Conciudfn'g'that it would
constitute retroactive ratemaking, the Commission will not allow MGE’s request to amortize
this lost. | -

Property Tax Refund

MGE argues that to amortize this refund and include it in current rates would
constitute retroactive ratemaking. MGE points out that if the Commission aflows Staffs
request in this regard, it must also allow MGE's reqguest under fhe issue of Unrecovered
Cost of Service Amortization. Staffs reason for auguinig1 that ifs request would not
consiitufe retroactive ratemaking is that the money was received during the fest year.

MGE’s position assumes that Staff's request would constitute retroactive ratemaking.

Then, in comparing this issue with Unrecovered Cost of Service, MGE argues that if the '

Commission adopts Staff's position on this issue it must adopt MGE’s position under the
previous issue. This argument simply begs the. question of whether the Cbmmission will
allow retroactive ratemaking. Staff's position hingés on the tést year,

The Commissicn will pot adopt a pésition that would. constitute retroactive
raternaking. As pointed out by MGE, “refroactive ratemaking is the setting of rates which
petmit a utility to recover pastexcéss losses of which require it to refund past excess profit
cdllected under at ate that did no perfectly match expenses plus rate-of-return with the rate

-+ actually established ”"® The same case goes on to hold that these past occurrences may

1°® State ex rel. Ufilffy Consumers Council of Missouri, Inc. v. Public Service Commission, 585 S W.2d 41
{1978},
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be considered insofar as it is necessary tb determine what a just and reasonable rate would
be géing forward.

Like the issue of Unrecovered Cost of Service, the Commission concludes that to
adopt Staffs request in this regard would constitute retroécﬁve ratemaking.
Infinium Software

OPC -argues thaf the system is not used and useful and opposes MGE's proposél.
In this regard, OPC refers to State ex rel Union Electric v F.8.C., 765 S.W.2d 618
(Mo. App. 1988} in its ﬁost hearing brief. That case states thai:

The property upon which a rate of return can be earned must be utilized to

provide service to s customers. That is, it must be used ad useful. This

used and useful concept provides a well-defined standard for determining

what properties if-a utility-can be included in rate base. :

However, MGE madé an adjustment to remove the plant investment in the software

out of its rate base, which means MGE will not earn a retumn on the piant. With the concept

of “use and useful’ being the prémise of OPC's opposition, its argument must be rejected.

Both Staff and MGE point out that the plant is not included in rate base. Therefore, the

company will not earn a return on the property. The Commission concludes that the
concept of “used and useful” then becomes irrelevant and will allow continued amertization

of the software as proposed by MGE and Staff.

DECISION
After its findings of fact and conclusions of law, the Commission has reached the

following decision regard the issues as identified by the parties.
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1. Capital Structure

Issue Description: What is the appropiiate capital structure (i.e. the relalive
proportions of long-term debt, shori-term debt, preferred equity, and common
equity) fo use in calculating MGE's cost of service?

Common Equity 36.06%
Long-Tem debt ~ 55.92%
Preferred Stock 4.71%

Shori-Term Debt 3.3%
2. Rate Design

Issue Description: What is the appropriate rate design for residential, small
general service, large volume service and farge general service classes?

. The rate designfor the residential class shall be -the Straight-Fixed Variable Design’
proposed by Staff.  To the extent thal they are consistent with the Stipulation and
Agreement regarding class cost of serv-ice, the current rate designs shali remain in effect
for all non-residential classes,

3.  Unrecovered Cost of Sarvice Amortfzation
issue Description: Should MGE recover $15.6 million in rates amortized
over five years for alleged revenue loss due fo lower customer gas use for
the period of January through June of 20067

No. The Commission rejeqts MGE's proposal on this issue.

4. Property Tax Refund,

Issue Description: What s the proper treatment of $5,554,068 in property
tax refunds received by MGE during the test year of 20057 .

The Commission deniés_ Staff proposal to amortize this refund. MGE will be allowed

- to keep this money as & gain.
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5. Weather Normaliza;ion
Issue Description: What is the appropriate measure of normal weather to be
used in calcuiating 1) MGE's revenue requirement and 2) the billing
determinants to be used in establishing MGE’s volumetric rates?
The Commission adopts Staff position that the 30-yéar normal will be used and
rejects MGE’s proposal that a 10-year rolling average should be implemented.
6. Low Income Weatherization
Issue Description: What is the appropriate level of low-income
weatherization funding fo be used in calculating MGE's cost of service and
how should such funding be aflocated among the geograph:cal regions of
MGE's serwce terrifory?
The Commission adopts the City of Kansas City's proposal io allocate $250,000 to
" the Low-Income Weatherization program.

7. Natural Gas Conservation

Issue Description: Shouid funding for natural gas conservation programs be
included in MGE's cost of service?

Yes. The Commission adopts Staff and MGE’s proposal to allocate $705,000 fora
water heater rebate program and $45,000 for educating MGE’s customers about weather
conservation,

B. Environmental Response Fund

Issue Description: Should the environrnental response fund proposed by
- MGE be adopted and what, if any, level of environmental costs should be
used in calculating MGE's cost of service? MGE requests that the amount of

the fund be $500,000, annually.

The Commission rejects the Environmental Response Fund proposed by MGE.
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9. Infinium Software
Issue Description: Should the unrecovered cost associated with MGE’s
Infinium Software be included in rates through an amortization and, if so,

. over what period of time?
The Unrecovered cost associated with MGE’s Infinium Software should be included
in rates and amortized over 5 years as proposed by Staff and OPC.

10. Rate Case Expense
Issue Description: What is the appropriate amount and treatment of rate
case expense, including amortization of prior rale case expense, in this
case?

'MGE shall be allowed to amortize the combined amounts over a three-year period.

11. Emergency Cold Weather Rule AAO Recovery

Issue Description: What is the proper rate trealment for costs deferred
under the Emergency Cold Weather Rule AAO Recovery Mechanism?

The Commission will grant MGE's request to amortize the deferred cost through an
AAQ.
12. Seasonal Disconnects

Isstre Description: Should the seasonal disconnect taniff language proposed
by MGE be approved? ‘

No.
13. Kansas Property Tax AAC

Issue Description: Should the Kansas Property Tax AAQ be continued past
the expiration date ordered by the Commission in Case No. GU-2005-00957

MGE is allowed to continue the Kansas Property Tax AAO beyond the date ordered
in Commission Case No. GU-2005-0095 until a final determination is made on this issue by

the Kansas courts.
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14. Return on Equity

issue Description: What js the appropriate refurn on equity to use in
caleulating MGE's cost of service?

The‘appropriate return on equity is 10.5%. _

IT IS ORDERED THAT:
1. The tariff sheets filed by Missouri Gas Energy, a division of Southern Union
. Company, on May 1, 2006, and assigned tariff number YG—2006-0845,'are rejected.

| 2. Missouri Gas Energy, a division of Southern Union Company, is authorized to
file a taniff sufficient to recover thé revenues as determined by the Commis#ion in this order.

3. This Report and Order shall become effective on March 30, 2007.

_ BY THE COMMISSION

Colleen M. Dale
Secretary

(SEAL)

Davis, Chm., Murray, and Appling, CC,, concur;
Gaw, C., dissents, with separate dissenting
opinion to fallow; '

Clayton, C., dissents;

and certify compliance with the provisions

of Section 536.080, RSMo.

Dated at Jefferson City, Missouri,
on this 22nd day of March, 2007.

Schedule DKM.-|
7 Page 136 of 161




MISSOURI PUBLIC SERVICE COMMISSION

MISSQURI GAS ENERGY

CASE NO. GU-2007-0480

SURREBUTTAL TESTIMONY OF DENNIS K. MORGAN

Pages 137-138 of 161 are Highly Confidential.
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IN THE UNITED STATES DISTRICT COURT
'FOR THE WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION
THE CITY OF KANSAS CITY, MISSOURI )
' )
and )

. ) CaseNo
THE KANSAS CITY PORT AUTHORITY ). :
$
and )
o )
THE STATE OF MISSOURI, )
. BX REL. JEREMIAH W, (JAY) NIXON, - ) L

ATTORNEY GENERAL )
)
Plaintiffs, )
)
V8. -}
SOUTHERM UNION COMPANY }
: )
and )
)
MISSOURI GAS ENERGY, )
- Defendants. )

SETTLEMENT AND RELEASE AGREEMENT

This Settiernent and Release Agrecment {“Agreement™) is entered into this ﬁ_th
day of June, 2003 by and between the CITY OF KANSAS CITY, MISSQURI (*CITY"), a
t;onstitutional!y chartered municipal corporation existing pursuant to the laws of the State of
' Missouri, the KANSAS CITY PORT AUTHORITY, (“PORT AUTHORITY”) a political
subdivision of the State of Missoun, thé STATE OF MISSOURI, EX REL. JEREMIAH W.
(JAY) NIXON, ATTORNEY GENERAL (“STATE”), and SOUTHERN UNION
COMPANY, a corporation orgasized under thellaws of Delaware, and its operating division

MISSOURI GAS ENERGY (collectively, “SOUTHERN UNION/MGE”). The CITY,
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PORT AUTHORITY, STATE and SOUTHERN UNION/MGE are jointly referred to herein
as the “PARTtEsf’ |

RECITALS:

WHEREAS, the CITY and PORT AUTHORiTY are owners of 8 tract of land kriown
a3 “The R_iv;:rﬁ'ont -D.evelupment Site” consisting of approximately 70 acres and located
generally on the South bank of the Missouri River, near thom Kansas City, Missouri,
described in more detail on Exhibit A to this Agreement (the “Site™), m.id whlch Site was
; acquu‘ad by' the'CITY- and the PORT AU’I‘HORITY for fhe purposes of facilitating riverfront
development; and . .

WHEREAS, on or about December 18, 1998, the PORT AU‘I’HORI’I‘Y received
approva.l for inclusion of the Srte in the Missouri Department of Economic Development
(“MDED”) Brownfields Redevelopment Program. This program is directed at property
. which is known or suspected to have been previously used for industrial or commercial
purposes, and that is known or mspectéd to be contaminated, and therefore, unmarketable.
In December, 1998, the Site was accepted by the Missouri Department of Natural Resources
{"MDNR™) for'pwﬁcipaﬁon in the Voluntary Cleanup Program {(“VCP"), which provides a
mechanism for propartj ov}ners whci discover coﬁtaminaiion on their land to voluntarily
c'lean up the site under the MDNR's oversight. Through the MDNR VCP, the CITY and
PORT AUTHORITY undcrtook to perform a due diligence assessment of the Site and to
voluntanly pe:form such response actions at the Site as may be indicated by these studies.
SOUTHERN UNION/MGE has been identified as a potentially responsible party ('PRP") at

the Site by the CITY, PORT AUTHORITY and STATE which have asserted claims sgainst

SOUTHERN UNION/MGE (“the Litigation”) in which the CITY, PORT AUTHORITY and
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STATE have a!]eged, among other things that SOUTHERN UNION/MGE and others é.re
liable for response eosts under the Comprehensive Environmental Response, Cumpensaﬁon
and Lisbility Act, as smended, 42 U.S.C. §§ 9601 et scq.. (“CERCLA™); and,

WHEREAS, the STATE has rc-.sponsib'ility for and jurisdiction over voluntary c.lean.
up an;l hazardous waste matters within the STATE and has incurred response costs arising
from the Site; and,

WHEREAS, SOUTHERN UNION!MGE has investigated and conducted its own Eite
chatactanzanon repons of the areas at, near and arcrund the Site whers former mamfactured
gas operations of alleged predecessors of SOUTHERN UNION/MGE, are alleged to have
contributed to the release of certain hazprdous substances at, benﬂa-.th or gbcut the Site {such
areas hereinafter referred to as "Staiioz;s A and BY). S'taticns A and B include (1) portions of
the Site, (2) certain property currently owned by SOUTHERN UNION/MGE or its affilistes
near the Site, and (3) cortain property near the Site owned by other parties. ‘While
SOUTHERN UNION/MGE denies that it has succeeded to the liability of former ownen‘a and
operators of Stations A and B, it has independently assessed the presence or potential |
presence of hazardous substances, 'polllutauts or contaminants from Stgatioils AeandB at,
within, from, bazieatﬁ or about the Site; and, |

WHEREAS, the CITY, PORT AUTHORITY, STATE and SOUTHERN
UNION/MGE desire to resoh_re claims and potential claims between of among them and
claims which m&y be brought in the firture against SOUTHERN UNION/MGE relatihg to
Released Claims as ‘deﬁned below, and the co@roﬁsc and settlement coritained in this

Agreement was negotiated at arms-length and made in good faith, énd,
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 WHEREAS, by enteriné into this Agreement, SOUTHERN UNION!MGE is not _
admiting that it is lisble under CERCLA or under any other federal, state or local law, that it
is liable for response costs, or that it is liable for the generation, transportation, disposal,
storage, treatment, spill, release or threatened release of hazardous substances, pollutants or
contaminants at, within, from, beneath or sbout the Sit_a.

NOW, THEREFORE_, in consideration of the mutual covenants and agreements
conteined herein and for other good ﬁd valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the CITY, PORT AUTHORITY, STATE and SOUTHERN
U}?IONIMGE. agree as follows;

1. . DEFINITIONS,

A Claim, -When used in this Agresment, “Claim” shall mean a civil claim,
ordér, demand, liabi]jty,.action, suit, judgment, expenss, inclhiding but not limited t§
gttorneys® fees, consultants’ and engineers’ fees, court costs, and other casts of litigation.

B. Released Claims, When used in this Agreement, “Released Claimg” shall
mean any and ell federal, state and common law claims which the PARTIES have asserted, -
could assert now or could assert in the future, related to the generation, transportation,
djsi:osal, storage, treatment, spill, reicﬁsc or threatened release of hazardous éubmaoas,
pollutapta or contaminants at, within, from, or beneath the Site and Stations A and B of
Response Costs for the Site, whether known or unknown, whether arising from events
occurring prior to or following Effective Date, as that term is defined in parigraph 9 below,
including but not limited to any claims pum;ant 10 42 U.5.C. §§ 9606, 9607 and 9613, and
any potential claims inc.!uding but not limited t.o those asserted by the CITY, PORT

AUTHORITY and STATE in the Litigation.
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cC. 'Sgtm. ory Terms. Unless otherwise defined herein, terms used in this
'Agme&mnt which are stammﬁlf defined in CERCLA § 101, 42 U.S.C. § 9601, including,
without limitation, “Disposal,” “Hazardous Substance,” “Natural Resources”, “Owner or
Operetor,” “Pollutant or Contaminant,” “Release,” “Response,” and “Tream:L-cnt,“‘ shall have
the meanings raspectively defined therein, _ |

D, | Response Costs, When used in this Agreement, “Response Costs” shall mean
those costs, expenses or sums which have been incurred or paid, or may be incurred or paid |
in the future by any person relating m any way to the Site, for “ﬁnsponsa" activities.

2, REL E VENANT NOT T _

A ThePORT AUTHORITY and the CITY hereby release, discharge and -
covenant not to sue SOUTHERN UNION/MGE o;' its predecessors, successors, parent and .
affiliate companies, officers, ditectors, employees, agents, subsidiaries or assigns, as the case
may be, with respect to Released Claims,

B. The STATE hereby releases, discharges and covenants not to sue
SOUTHERN UNION/MGE or its predecessors, successors, parent and affiliate companies,

- oiﬁcérs, directors, employees, agents, subsidiaries or assigns, as the case may be, with |
res;pect to Released Claims, with the exception olfI.{espanse Costs incurred or that may be
incurred at, within, from or beneath portioﬁs of the property described ns Stations A and B

" owned by SOUTHERN UNION/MGE.

C. In sddition, and in coﬁideraﬁm of the payment by SOUTHERN

UNION/MGE of the sum of One .Hundred Twenty Thovsand dollars ($120,000) as damage!c

for injury to the natoral resources of the STATE, the STATE as Trustee for Namfa]

Resources in Missouri, hereby releases, discharges and covenants not to sue SOUTHERN:
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UNION/MGE, its predecessors, successors, parent or affiliate companies, officers, directots,
' employees, agents, subsidiaries or assigns with respect to any claimas whatsoever a.nsmg from
or r;lating to Natural Resources damages at, within, ﬁ-om, beneath or about the Site and in
addition the areas described above as Stations A and B.
3. INDEMNIFICATION,
A Bxcept a2 specifically limited by the following Subsestion (b), CITY and
PORT AUTHORITY hereby agres, to the extent permitted by law, to defend, indesnify, and
| hold harmless SOUTHERN UUNION/MGE, and its predecessors, successors, parent and
affiliate companies, officers, directors, employees, agents, subsidiaries and assigns, as the
case may be, from any and all Released Claims and Natwal Resources damages
* (“Indemnified Claims”} which may be ssserted or filed by any third parties against
SOUTHERN UNION/MGE (including, but not limited to, claims of the United States and/or
the State of Missours) under CERCLA o any comparable federal or state statute or common
law. |
B. K SOUTHERN UNION/MGE has a claim made :ugainst it which is an
Indennified Claim usder Paragraph 3(a) of this Agreement, thea SOUTHERN
 UNION/MGE ‘shall provide the CITY, at City Attorney’s Office, 414 East 12th Street,
Kansas City, Missouri 64106, and PORT AUTHORITY, at Economic Development
Corporation, 10 Petticoat Lane, Suite 250, Kansas City, Missouri 64106, with written notice
of such ;:lainl within thirty (30) business ﬂays of receipt by SOUTHERN UNION/MGE,
After prcv:dmg wntten notice, SOU’IHERN UNION/MGE may select its own defense
~ counsel, which shall be subject to approval by the CITY and PORT AUTHORITY, which

approval shall not be unreasonably withheld. The CITY and PORT AUTHORITY will
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reimburse SOUTHERN UNION/MGE's defense costs, including reasonable attorney foes.

SOUTHERN UNION/MGE and selected counse! will reasonably cooperate with the CITY

_ and PORT AUTHORITY in connection with the investigation, defense or litigation of any

Indemnified Claim.

4, -INDEMNIFIED S | ‘

ﬁcuni;hstanding anything to the contrary contained herein, the duty of the CITY and
PORT AUTHORITY to indemnify and defend pursuant to this Agroemem'shaii not extend
and shall not be construed to extend to the following (heseinafter collectively, the “Non-
Indemnified Claims™):

_A . any third—party claims for toxic torts or personﬂ injury, arising from the
generition, transportation, digposal, storage, treatment, spill, release or threatened release of
hazardous substances by SOUTHERN UNION/MGE or its predeceésors (within or upon the
Site);

B. any claims made by the United States or the State of Missouri relating to
SOUTHERN UNION/MGE’S response to requests for information, if any,

103 any claims relating to or arising out of disposal of hazardo-us substances by
SOUTHERN UNION/MGE ﬁt any lo'-cation‘ not affecting ar related to the Site;

D.  any claims not relating to the Site; or

E.  any contractual claims against SOUTHERN UNION/MGE by a third party.
5.  CONSIDERATION,

A, SOUTHERN UNION/MGE shall pay to PORT AUTHORITY on behalf of
the PORT AUTHORITY and the CITY, the sum of Three Million Four Hundred Thousand

Dollars ($3,400,000) (the “Settlement A.mount”). An agreement governing the allocation of
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* funds between the CITY and the PORT AUTHORITY is attached hereto 83 Exchibit B and
incorporated herein. The PORT AUTH_ORITY sﬁall pay the STATE the amount of One
Thousand Dollars ($1000,00) for reimbursement of past response costs; end in addition
SOUTHERN UNION/MGE shall pey the STATE One Fiundred Tveaty Thousand dollars
($120,600) for Natural Resources damages;

B.  PORT AUTHORITY and the CITY agree not to oppose the justaess and

reasonableness of the recavery tbroggh rates of any amount paid pursuant to this Agreemeﬁt,
as well as any past and future Response Costs SOUTHERN UNION/MGE incurs or has
incurred, including but not limited to expenditures for legal, engineering and other consulting
services. PORT AUTHORITY end the CITY further agree not to oppore or to assist any
perzon or entlty in opposing any eﬁ'orts by SOUTHERN UNION/MGE or its successars,
assigns or subsidiaries, {o seek regulatory appmVa! for the recovery of such expenditures and
costs. Tt is hereby acknowlédged by SOUTHERN UNION/MGE that the PORT
AUTHORITY and the CITY have obligations under the Missouri Sunshine Law to provide
épen records upon request and SOUTHERN UNION/MGE hereby acknowledges that a
response to a Sunshifxe Law request shall not constitute the assistance of any person or entity
in opposing any .effons of SOUTHERN UNIDN/MGE or its suCcessors, ﬁssigns, or
subsidim‘ies, to seek regutatory approval. PORT AUTHORITY and the CITY also agree not
to oppose any SOUTHERN UNIONMGE or its successors’, assigns’ or subsidiaries’
prbposad rate design in any proposed rate sdjustment related to such expenditures and costs,

as long as such proposed rate design equally adjusts the rates among all SOUTHERN

UNION/MGE consumers within the State of Missour.
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C. In consideration of the entry into this Agreement, the PARTIES hav;: agreed
to the Release and Covenant Not to Sue provided in paragraph 2, and SOUTHERN _
UNION/MGE sgrees not to assert any claims for Indemuified Claims against any third | |
parties (except for (8) claims relating to insurance coverage and (b) claims against any former
owners and operators of Stations A and/or B, or any portion thereof, and their successors,

" parent corporations, subsidiaries, affilintes, officers, directors, shareholders and insurers),

uniess and until a claim for such Indemnified Claims is.made against SOUTHERN
UNION/MGE and it reasonably sppears to SOUTHERN UNION/MGE that the CITY and
PORT AUTHORITY do not intend to indemnify or defend SOUTHERN UNION/MGB
against all or any part of the claim, Except as provided in the ﬁreceding sentence,
SOUTHERN UNION/MGE hereby sssigns fo the CITY and PORT AUTHORITY any sad .
all ciaim's it may have (except for (a) claits relating to insurance coverage and (b) claims
against any formet owners and operators of Stations A and/or B, or ﬁny portion thereof, and
their successors, parent corporations, subsidiaries, affilintes, officers, directors, sharcholders |
and insurers) for Indemnified Claims against any third parties. All othér Elaims are

speciﬂcally reserved ang are not assigned. Nothing in this paragraph shall be construed to

affect or limit SOUTHRRN UNIONMGE’s rights to Rssart any d'efenseé, claims or counter-
clahﬂs in defense of any actio;n. N

6.  CONTRIBUTION PROTECTION.

A The PARTIES ackncwledge and agree that by entering into this Agreement
SOUTHERN UNION@IGE is entitled to protection from contribution actions or claims as
provided by 42 U.‘S.C. § 9613(5(2) and any applicable state l;aw inclading but not limited to

common law for Released Claims and Natural Resources damages. The consideration paid

1
(Yal
3
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by SOUTHERN UNION/MGE pursuant to this Agreement constitutes reimbursement of the
Response Costs of the CITY, PORT AUTHORITY end STATE and Natural Resources
damages in connection with the Sits basad on SOUTHERN UNION/MGE’s collective
proportionate contribution to the overall Site comamination, and the PARTIES agres that the
consideration paid by SOUTHERN UNION/MGE is a reasonable and fair portion of the
Response Costs and Natural Resources damages expended or expected to be expended by the
CITY, PORY AUTHORITY and STATE, Hence this Agteement provides SOUTHERN
UNION/MGE contribution protection under 42 U.8.C. § 9613(f)}(2) and any applicable state
law inctuding but not limited to common law for Released Claims and Naturel Resources
damages.

B. Promptly after full execution of this Agreement, the PARTIES shall jointly
seek and nse their best efforts io obtsin s final and binding order by the United States District
Court for the Western District of Missouri, Western Division granting contribution protection
to SOUTHERN UNIONMGE for Released Clalms and Natural R:esuurc.qs damages pursuant -
t0 42 U.5.C. § 9613((2) aod haring forther claims agsinst SOUTHERN UNION/MGE,
with each party bearing its own costs.

€. 'This Agreement shall be final and binding upon all PARTIES upon full

acecution,ihowever a final and binding order by the United States District Court fur the

Western District of Missouri, Western Division, in the form of Bxhibit C attached hereto,
granting SOUTHERN UNION/MGE contribution protection fc;r Released Claims and
Natura! Rescurces damages, and other lrcli.ef further descn‘béd in Exhibit C, or such other |
form of order which is aceeptable to SOUTHERN UNTON/MGE, will be sought by all
PARTIES,

10
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D.  Upon full execution of the Agreement by all PARTIES to be bound by such
Apreement and approval by tﬁe Court, SOU'IHERN I_JNIONMGE ghall within forty-five
{45) days pay the PORT AUTHGRITY the entirety of the Settlement Amount, payable to

"PORT AU’IHORiﬁ and the CITY" and delivered in a form and Mer reasanably
requested by the PORT AUTHORITY and the CTTY.

7. PLICATION OF T PROCEEDS _

The Scttlement Amounts payable to the PORT AUTHORITY shall be first applied to
the recovery of Response Costs incurred in connection with the investigation and assessment
of the nature and extent of contamination resulting from the release or alieged releass of
certain hazardous substances at and upon poﬁons of the Site for which SOUTHERN -
UNION/MGE’s z;lle'ged predecessors are alleged to have been responsible. After all
Response Costs have been recovered by thc PORT AUTHORITY and the CITY, the
remainder of the Settlement Amounts payable to the PORT AUTHORITY shall be expended
for the identification and implomentation of remedial Aao'_c_ions at the Site 'as may be approved
by the MDNR in connection with the acceptance and participation of the Site in the VCP,

8. NO ADMISSION OF LIABILITY,

The executioﬁ of this Agreemeht shall not, under any ciroumstances, be construed as
an admission by the CITY, PORT AUTHORITY, STATE or SOUTHERN UNION/MGE of
any liability with respect to the Site or with respect to any hezardoud substances, pollutants or
conteminants at, within, from, bcna;th or about the Site. This Agreement shall not constitute
or be used 83 evidence or an admission of -any liability or fact or & coucéésion of any question

of law by the CITY, PORT AUTHORITY, STATE or SOUTHERN UNION/MGE.
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9.  EFFECTIVE DATE,

This Agreement shall be effective upon receipt by SOUTHERN UNION/MGE of & -
final snd binding order by the United States District Court for the Western District of
Missouri, Western Division in the forin of Exhibit C attached hereto, or such other form af
order which is acceptable to SOUTHERN UNIONMGE

10, NOTICES,

All notices r;equired or desired to be given under this Agreement shall be in writing
and shall be delivered in person or mailed by registered or certified mail or overnight mail as

follows: With respect 1o KANSAS CITY to Galen Beaufort, City Attorney, 414 East 12th

Street, Suite 2800, Kansas City, Missouri 6410¢. With respect to the PORT AUTHORITY .

to Patrick Sterrett, Assistant Director of the Port Authority of Kansas City, Miss6uri, 10
Petticoat Lane, Suite 250, Kansas City, Missoun, 64106 or William Session, The Session
Law Firm, 2600 Grasd, Suite 440, Kansas City, Missouri, 64108. With r;spe& to the
STATE, Shelley A. Woods, Assistaﬁ Attorney General, P.O. Box 899, Jefferson City,
Missouri 65102. With ree;jjcct to SOUTHERN UNIONMGE to: Manager of Safety and
Security, Missouri Gas Eriergy, 3420 Broadway, Kansas City, Missouri 64111; Rob Hack, 7
Vice President Legal, Missouri Gas Energy, 3420 Brba&way, Kansas City, Missouri 64111;
and Dennis Morgan, G_eﬁeral Counsel, Southern Union Company, 1 PE[ Center, Wilk_es-
Barre, Pannsylvanit.i 18711, -
11, MISCELLANEOGUS PROVISIONS, 7
A Governing Law god Venue, Tlns Agreement shall be construed according to
the Iaws of the State of Missouri. The CITY, PORT AUTHORITY, STATE and ’

SOUTHERN UNION/MGE agree that any and al{ actions at law or in equity, which may ba

212~
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brought by any of the PARTIES to enforce or interpret this Agreement, shall be brought only

~ in the State of Missouri. _

- B. . Severability. In the event that any provision of this ;Agreeﬁlent is determined

" by 2 covrt to be invalid, the remainder of this Agreement shall niot be affected thereby and
shall remain in force.

C. Modification of the Agresment. Neither this Agreemani nor any provisions
hercof may be changed, waived, discharged or tenminated orally, but only by instrumient in
writing signed by the PARTY against whom eaforcement of the changs, waiver, discharge or
termination is sought. |

.. D" ..~ Rule of Construction. The judicial rule of construction requiring or allowing
an instrument to be construed to the detriment of or against the interests of the maker thereof
shall not apply to this Agreement.

E.  Entitg Apreement. This Agreement, consisting of Paragraphs 1 through 11,
inchusive, constitutes the entire undorstanding of the CITY, PORT AUTHORITY, STATE
and SOUTHERN UNION/MGE and supersedes all priot contem;;omneous agreements,

 discussions or representations, oral or written, with raspe;ct to the subject matter hereof, and
each of the PARTIES hereto st;ues that it has read cach of the provisions of the Agreement
and urderstands the sgrﬁe. | |

7 Counterparts. This Agr;eement may be executed in any number of
counterparts, all of which together shall constitute but one original document,

E. Sjgggmgg Each undersigned represcntafive of a PARTY to the Agreement
certifies that he or she is fully authorized to enter into. each term and condition of this

Agreement and to execute and legally bind such PARTY to this Agreement.
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B ThePORT AUTHORITY will continue to perticipate in the MDNR VCP until
such time as the Site satisfies VCP requirements for issuance of & No Further Action Letter
: fcﬁ: the Site relating to remediation or cleanup of cantaminetion at the Site arising from
alleged disposal by SOUTHERN UNIONJMGﬁ’sﬂleged predecessors of hazerdous
substances at or relaied to the Site, |

IN WITNESS WHEREOF, this Agreement has hegn executed the day and year first
vs_vﬂtten gbove.

CITY OF KANSAS CITY, MISSOURIT

, }Va%e_ ;aﬁgen, City Manager

414 BEast 12th Street
Kansag City, Missouri 64108

PORT AUTHORITY

William R. Johnzson

Port Authority of Kansas City, MO’
Economic Development Corporation
10 Petticoat Lane, Suite 250

Kansss City, Missouri 64106

STATE of MISSOURI

JEREMIAH W, (JAY) NIXON
ATTORNEY GENERAL, STATE OF
MISSOURI A
Sheliey A. Woods, Asst. Attorney General
Office of the Attomey General

P.0. Box 899

MBE 33525

Jefferson City, Missouri 65102
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F."  The PORT AUTHORITY will continue to participate in the MDNR VCP until
such time as the Site satisfies VCP requirements for ism ofa No Further Action Letter.
for the Site relatisg to remediation or cleanup of contamination at the Site arising from
alleged disposal by SOUTHERN UNION!MGE’S alleged predecessors of haﬁrdous

substances at or related to the Site.

IN WITNESS WHEREOF, this Agreement has been executed the day and year first

written above,

CITY OF KANSAS CITY, MiSSOURI

Wayne Cauthen, City Managar .
414 Bast 12th Strect o
Kansas City, Missouri 64106 ;

PORT AUPHORITY

Witllam R_ Johgson i
Port Authority of Kanaas City, MO

Ecopomic Development Corporation ;
10 Petticoat Lane, Suite 250 _ E
Kansas City, Missouri 64106 %

STATE of MISSOURI'

JEREMIAH W. (JAY) NIXON ' ' i
ATTORNEY GENERAL, STATE OF
MISSOURL —
Shelley A. Woads, Asst. Attomey General
Office of the Atiorney General

~ P.0.Box 899
MBE 33523 :
Jefferson City, Missouri 65102
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F. = The PORT AUTHORITY will continue to participate in the MDNR VCP until
such time as the Site satisfies VCP reql.xirements for issuance of a No Further Action Letter _
for the Site relating to remediation or cleanup of contamination at the Site arising from .
alleged disposal by SOUTHERN UNION/MGE’s alleged predecessors of hazardous
substances at or related to the Site.

IN WITNBSS WHEREQF, this Agreement has heen executed the day and year first

written above,

CITY OF KANSAS CITY, MISSOURI

Wayne Cauthen, City Mapager
414 East 12th Street
Kansas City, Missourt 64106

PORT AUTHORITY .

William R. Johnson

Port Authority of Kansas City, MO
Ecanomic Development Corporation
10 Petticont Lane, Snite 250

Kansas City, Missouti 64106

STATE of MISSOURT

Shelley A, Woods, Asst. Attorney General
Office of the Attorney General

P.0. Box 899

MBE 33525 ‘

Jefferson City, Missouri 65102
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SOUTHERN UNION COMPANY

issouri Gas Energy Division
3420 Broadway
Kansas City, Missouri 54111

15
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- IN THE UNITED STATES DISTRICT CQURT
WESTERN DISTRICT OF MISSQURI
WESTERN DIVISION _ !

CITY OF KANSAS CITY, MISSOURT
and
THE KANSAS CITY. PORT AUTHORITY
and
THE STATE QF MISSOUR],

HEX REL. JEREMIAH (JAY) NIXON,
ATTORNEY GENERAL

Plaintiffs Cese No. 03-0513-CV-W-NKL
VS.
SOUTHERN UNION COMPANY

and

MISSOUR] GAS ENERGY, a Division of Southern
Union Company

Nt Mt St et e i S Nt e Yt S N e e’ et B! Nt e Mt Mt N e

Defendants.
ORDER APPROVING SETTLEMENT, GRANTING CONTRIBUTION PROTECTION
TO DEFENDANT FOR MATTERS ADDRESSED IN SETTLEMENT AGREEMENT
AND BARRING FUTURE CLAIMS AGAINST DEFENDANT
Plaintiffs, the City of Kansas City, Missouri ("City"), the Port Author'!ty of Kansas City ("Port

Authority"), and the State of Missouri, exel. Jeremiah W, (Jay) Nixon, Attorney General ("State”™) (collectively

referred to herein as "Plaintiffs") have settled the above-captioned case with pctenﬁﬁily responsible party

Southern Union Company and its operating division Missowsi Gas Energy ("Southern Union/MGE" 2/k/a

"Settlér") arising from alleged historic releases or threatened releases of hazardous substances or contaminants

at or from a facility once located upon or adjacent to what has been described as the Riverfront Development

Site ("the Site™) located n Kansas City, Missouri. The City and Port Authority own or operate the Site. The

* State has responsibility for and jurisdiction over voluntary clean up and hazardous waste matters within the State
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of Missouri and the State delegates this oversight autherity fo the Missouri Depariment of Natural Resources
["MDNR™. The State thmﬁgh MDNR, as represented by the State Attomey Gener;il, has incurred response
costs anising from the Site. To ¢biain approval of the Settiement Agresment between the Plaintiffs and
Southern Union/MGE, the Plaintiffs and Southern Union/MGE have jointly moved for entry of an order.

1. Dismia;ing with prejudice al} claims of the Plaintiffs against Southern UnionfMGE and any
deemed-filed counterclaims by Seuthern Union/MGE against the Pi.amﬁﬁ’s,-wiﬂl the Pla'miifﬁ
and Southern Uniow/MGE to each bear their cwn costs;

2. Approving an agreement to settle the aforementioned clzims and counter-claims between the

Plaintiffs and Southern Union/MGE (the "Settlement Agreermnent"); |

3. Dismissing with prejudice any deemed-filed cross—claims against Southern Union/MGE,;

4, Barring any and all claims by any enﬁty agginst Southern Union/MGE, including but not
limited to claims for contribution or response costs {including natural resources damages)
pursuant to 42 U.8.C. § 9613(f){2), or other applicable federal or state law, related to the
release or threatened release of hazardous substances or contaminants at or from the Stte,
excaptto the extent such claims are reserved between the Plaintiffs and SouthﬁmUnioD!MGE
pursuant to the Settlement Agreemént; and

5. Declaring thag pursuant to Section 6 of the Uniform Comparative Fault Act, the share of
liability for any non-settling persons {"Non-Settlars") are and shall be reduced by the amount
of Southern UniowMGEs equitable share of the response cost obligations.

'Aﬁér reviewing the joint motion, the Court finds that. itis appropriate, in accordance with the consent
pleading filed by Southern Union/MGE, that ﬁns Court has jmisdicﬁon over Southern Union/MGE and that
venue & appropriate in this Court. The Cc;ﬁrt further finds, after reviewing the Settlement Agreement and
considering the issues in this matier, that the Setilement Agreement will protect the public interests and furtber
the resohytion of this litigation, The.Caurt alsc finds that reducing the share of tability fm.' tesponse costs for

any Non-Settlors by the amount of Southern Union/MGE's equitable share ander the provisions of Section 6

2
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of the Uniform Comparative Fault Act is the appropriate means of allocating any liability for response costs, as

it promotes the purposes of the Comprehensive Environmental Response, Compensation and Liability Act and

serves the public interests.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

i,

This Court has jurisdiction over Southerp Union/MGE and venue is appropriate in this Court.
Al claims by the Plaintiffy against Southen Union/MGE and all deemed-filed counterclaims
by Southern Union/MGE sgainst the Plaintiffs are dismissed with prejudice, with the Plaintitfs
and Southern Union/MGE 1o each bear their own costs.

The Setilement Agreement between the Plaintiffs and Southern Union/MGE is approved.

Any and all deemed-filed cvoss-claims against Southern Union/MGE related to the release or

threatened release of hazardous substances or contaminants at the Site, including but not
limited to claims for contribution or response costs are dismissed.

Any and ll future claims by any entity against Southern Union/MGE, inchuding but not mited

to claims for contribution or response costs (including natural resources damages), pursuant

to 42 US.C. § 9613(£)(2), or other applicable federal or stale law, arising out of 6r related to

‘the release: or threatened release of hazardous substanices o1 contaminants af or from the Site,.

are barred, subject to the rights of the Plamiffs and Sonthern Union/MGE under the

Settlem:ent Agreement.

" Pursaant to Section 6 of the Uniform Comparative Fanit Act, it is declared that the share of

liability for any Mon-Settlors is reduced by the amount of Southern UnioyMGE's equitable’

share of the response cost obligations.

Dated: June 24, 2003 " s/ NANFTTE K LAUGHREY -
NANETTE K. LAUGHREY
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U.5. District Judge
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