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STAFF’S REPLY TO LACLEDE GAS COMPANY’S 

MOTION TO STRIKE 

COMES NOW Staff of the Public Service Commission of Missouri (Staff), and for its reply to the Motion to Strike, or Alternatively, for Leave to Respond (the Motion) filed by Laclede Gas Company (Laclede or Company) on April 21, 2003, states:

1.
Both Laclede and Staff filed proposed findings of fact and conclusions of law (proposed findings) on April 10, 2003, as ordered by the Commission.

2.
On April 21 Laclede filed its seven page motion to strike Staff’s three-plus pages of proposed findings and conclusions, or in the alternative seeks leave to file yet additional arguments concerning Staff’s proposed findings.

3.
Laclede asserts (paragraph 2) that “Staff seeks to introduce new positions and matters that have never been raised before and that, in some instances, are flatly inconsistent with the positions Staff has taken throughout the proceeding”.  There is no issue in Staff’s proposed findings that was not raised and addressed by the parties during the proceedings, nor positions that were not raised during the proceedings.  Furthermore, each of Staff’s proposed conclusions of law and finding of fact is countenanced by the record and proceedings in this case.

4.
Staff perceives its role in drafting proposed findings to be as scrivener for the Commission in case the Commission should see fit to rule the contested issues as Staff has viewed and presented them.  The purpose is not to provide yet another platform for advocating its view of the issues, but rather to provide the decision-maker with language that might be suitable for incorporation into the decision-maker’s order in the case.  This is the same practice frequently used by the Cole County Circuit Court in requesting the prevailing party to draft findings and conclusions for the Court.  Laclede is familiar with the practice and function at the Circuit Court.

5.
Staff concedes that the substance of its proposed finding #3 does not reflect the position that Staff urged on the Commission in its other post-hearing filings, nor is it Staff’s position now.  Perhaps that should have been noted.  However, the finding was suggested in the hearing by a question from the bench (Tr. 190), was supported by the response to that question (Tr. 190), and subsequently reaffirmed by a further question and answer on recross (Tr. 245).  In between the two came the question and answer from Commissioner Gaw, which Staff believes referred to Laclede’s June 2000 opt-out letter, and not Mr. Neises testimony in Case No. GR-98-484 as suggested by Laclede in its Motion to Strike
.  While Staff concurs with Laclede that the outcome in its proposed finding three was not, and is not a position advocated by Staff, it is an outcome suggested in the record, and one which the Commission is free to adopt if it deems it appropriate to do so.  Staff drafts proposed findings not for itself, but for the Commission.

6.
Laclede suggests in paragraph 4 of the Motion that Staff’s citation of cases in the proposed findings, that are not cited in its briefs is violation of fair opportunity to comment on whether the cases stand for the propositions suggested.  Staff cited cases on the construction of ambiguous documents (contracts cases, cited with an appropriate signal), and on the doctrine of collateral estoppel.  Staff suggests to the Commission that there are likely dozens more cases, uncited by either Laclede or Staff, that support these legal principles, any one of which the Commission is free to cite in its Report and Order.  If Staff has mis-cited the cases in its proposed findings, it expects the Commission and its Regulatory Law Judges to so note in its decision.  Staff, not Laclede, will be harmed should its citations prove faulty.

WHEREFORE, Staff asks the Commission to overrule Laclede’s motion, and to proceed with its deliberations in this case.








Respectfully submitted,







DANA K. JOYCE








General Counsel








/s/ Thomas R. Schwarz, Jr.

______________________________








Thomas R. Schwarz, Jr. 

Deputy General Counsel


Missouri Bar No. 29645

Bruce H. Bates

Associate General Counsel

Missouri Bar No. 35442








Attorneys for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-5239 (Telephone)








(573) 751-9285 (Fax)








E-mail: timschwarz@psc.state.mo.us
Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or emailed to all counsel of record this 22nd day of April, 2003.








/s/ Thomas R. Schwarz, Jr.

______________________________

� Staff notes that the quotation at the end of Laclede’s paragraph seven quotes Commissioner Gaw, not Staff witness Sommerer.
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