STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 21st day of December, 2004.

In the Matter of Missouri Gas Energy’s Purchased

)
Gas Adjustment Tariff Revisions to be Reviewed in
)
Case No. GR-2002-348
Its 2001-2002 Actual Cost Adjustment.



)

ORDER DENYING MOTION TO STRIKE

AND DIRECTING FILING
Syllabus: This order denies the Motion to Strike filed by Missouri Gas Energy, a division of Southern Union Company, bifurcates the issues, and directs the parties to file a proposed procedural schedule.

On December 19, 2003, the Staff of the Missouri Public Service Commission filed a recommendation for certain disallowances in MGE’s 2001‑2002 Actual Cost Adjustment.  On January 20, 2004, MGE filed a response to Staff’s Recommendation.  In its Response, MGE objects to four issues raised by Staff.  MGE included in its Response a motion to strike three of the issues from Staff’s Recommendation.

A prehearing conference was held on February 17, 2004, at which all of the parties were present.  At the prehearing conference, arguments were heard by the Presiding Officer regarding the motion to strike and how the case should proceed.  Staff and Kansas Pipeline Company urged the Commission to stay this proceeding pending a decision from the Court of Appeals for the Western District of Missouri in Case No. WD63093.  That case is the appeal from the Circuit Court of Cole County, Missouri, Case No. 02CV324478, originally arising out of the Commission’s order in GR‑96‑450 regarding the initial interpretation by the Commission of whether MGE prudently entered into a transportation contract in 1991.  The Court of Appeals for the Western District of Missouri entered an order dismissing the appeal on October 19, 2004.  An application for transfer to the Missouri Supreme Court was filed on December 8, 2004,
 and there​fore the Court of Appeals decision has not become final.

Since the prehearing conference, the parties have continued to meet in negotiations and file status updates with the Commission.  The parties have effectively settled two of MGE’s original issues it requested to be stricken and those issues have been withdrawn from the motion by MGE.  Thus, there remains only the issue of whether to strike Staff’s request for an excess capacity disallowance.

Motion to Strike Excess Capacity Issue

MGE requests that the Commission strike from consideration the issue of a disallowance for excess capacity.  MGE cites to the presumption that its actions are prudent.
  However, where the Staff “creates a serious doubt as to the prudence of an expenditure,”
 the burden then falls to MGE to show the action was prudent.  The procedure for this type of case is peculiar to Commission practice, in that the specific facts are typically not plead until the parties prefile written testimony.  Staff, however, has presented its recommendation that includes a summary of its position. 

Staff has made allegations that there should be a disallowance for excess capacity.  Staff has stated its arguments that the company provided “no estimate of standard error . . . or its rationale for an appropriate reserve margin.”
  Staff went on to discuss its own estimates, including specific reserve margins and amounts it believes should be disallowed, thus raising the issue of excess capacity.  MGE has responded by objecting to the disallowance.  The Commission determines that it should not strike this issue from consideration and should instead proceed on this matter as a contested case.  

Bifurcation of Issues

The parties also disagree about the method of handling the remaining issue of the prudence of the transportation contract that is the subject of the pending judicial appeal.  The Commission determined in its earlier consolidated cases, Case No. GR‑2001‑382, et al., that efficiency would be served by bifurcating the proceedings and continuing with the hearing on all the issues with the exception of the transportation contract pending appeal.  Staff and KPC suggest that the bifurcated proceeding is not the most efficient method for handling this case and instead request that the proceeding be stayed until the transportation contract issue can be resolved in the pending judicial appeal.  The Commission disagrees.  

The Commission determines that the issues should be bifurcated to allow the Commission to move forward with as much of the process as practical.  Thus the Commission will direct the parties to prepare a proposed procedural schedule that will provide for a hearing of the issues concerning Staff’s disallowance for excess capacity release and any other contested issue not a subject of the pending appeal.  It may also be necessary to hold a hearing on the remaining contract issue when the appeals are final.  The Commission encourages the parties to propose a procedural schedule that would allow the transportation contract issue to be incorporated if required.

IT IS THEREFORE ORDERED:
1. That the Motion to Strike filed by Missouri Gas Energy, a division of Southern Union Company, is denied.

2. That the parties shall file, no later than January 20, 2005, a proposed procedural schedule that leads to an initial hearing on all pending issues except those currently on appeal.

That this order shall become effective on December 31, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Clayton, and Appling, CC., concur.

Murray and Davis, CC., dissent.

Dippell, Senior Regulatory Law Judge
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