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STAFF RESPONSE TO MOTION OF OFFICE OF PUBLIC COUNSEL TO DISMISS

 AND REJECT TARIFFS AND FOR APPOINTMENT OF CONSERVATOR 

AND REQUEST FOR ORAL ARGUMENT
Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the Office of the Public Counsel’s (OPC’s) January 15, 2004 Motion To Dismiss And Reject Aquila Networks’ Unauthorized Filing Of Proposed Natural Gas Tariffs And For The Appointment Of A Conservator For The Benefit Of The Shareholders Of St. Joseph Light & Power Co. And Request For Oral Argument (Motion To Dismiss).  The Staff is opposed to OPC’s Motion To Dismiss and states in support of its opposition as follows:

I.
PRELIMINARY MATTERS

1.
At the very outset, the Staff wants to make clear that given the uncertainties respecting the state of the law in the instant situation, the Staff recommends to the Commission that it convene a prehearing conference in the remand of the UtiliCorp United, Inc. (hereinafter referred to as UtiliCorp or Aquila) and St. Joseph Light & Power Company (SJLP) merger case, Case No. EM-2000-292, as is the standard practice of the Commission after a final nonappealable judicial decision reversing and remanding a Commission Order; and in the instant case, Case No. GR-2004-0072, the Staff recommends to the Commission that it proceed forward with the procedural schedule in this case and place any increase in rates that it might find reasonable and appropriate as a result of this case, into effect interim, subject to refund, in a manner that will preserve these monies for possible disbursement to ratepayers, at a reasonable and appropriate interest rate pending any judicial review of the instant case.  The Staff believes that the Commission has authority to proceed in this manner pursuant to Sections 386.040 and 386.250(7) and State ex rel. Laclede Gas Co. v. Public Serv. Comm’n, 536 S.W.2d 561, 567 (1976) (“[T]he Commission has power in a proper case to grant interim rate increases within the broad discretion implied from the Missouri file and suspend statutes and from the practical requirements of utility regulation.”). 

2.
The Staff would note that OPC although a party in Case No. GR-2004-0072 is also a party in Aquila’s electric and steam rate increase cases, Case Nos. ER-2004-0034 and HR-2004-0024, but did not file its Motion To Dismiss in Case Nos. ER-2004-0034 and HR-2004-0024. AG Processing Inc. (AGP), previous to OPC’s January 15, 2004 filing, filed virtually an identical Motion To Dismiss in Case Nos. ER-2004-0034 and HR-2004-0024 on January 12, 2004.  AGP is not a party in Case No. GR-2004-0072.
3.
Although OPC did not literally join in filing AGP’s Motion To Dismiss, in Case Nos. ER-2004-0034 and HR-2004-0024, the Staff does not place any significance on OPC not having done so, other than the first that the Staff has seen any detailed argument in support of AGP’s or OPC’s Motion To Dismiss was on February 4, 2004, the same date that the Staff and other parties filed their responses to AGP’s Motion To Dismiss, which is the day prior to the Staff filing the instant pleading with the Commission.
  Moreover, the argument in the Motions To Dismiss of OPC and AGP in these cases is: (a) less complete than the argument at pages 11-17 in the Joint Initial Brief Of The Office Of The Public Counsel, The State Of Missouri, Sedalia Industrial Energy Users’ Association And Ag Processing, Inc. in Case No. EF-2003-0465,
 and (b) less complete than pages 9-18 of AGP’s Reply Brief to the Missouri Supreme Court wherein AGP made the argument that the merger of UtiliCorp and SJLP was a void merger.  (The Staff will address later herein the fact that the Missouri Supreme Court had the opportunity to adopt this argument of AGP, but declined to do so in its October 28, 2003 decision regarding the UtiliCorp-SJLP merger.)  Thus, the Staff reserves the right to respond to OPC, depending upon OPC’s response to AGP’s Motion To Dismiss, and the Staff reserves the right to respond to OPC, should OPC raise arguments in its response to this pleading if OPC withheld those arguments from its Motion To Dismiss filed on January 15, 2004.

II.  PROCEDURAL HISTORY

4.
The procedural dates and actions that are relevant to consideration of the Motion to Dismiss are as follows.

A. Case No. EM-2000-292

· October 10, 1999
UtiliCorp and SJLP file a joint application to merge SJLP into UtiliCorp.

· July 2000

Hearings held on the joint application.

· December 14, 2000
Commission issues its Report And Order approving the merger.
· December 21, 2000
UtiliCorp files notice to adopt SJLP tariffs, effective December 30, 2000.
· December 22, 2000
AGP files Application For Rehearing.

· December 28, 2000
Commission Order approving adoption of tariffs.

· December 29, 2000
Merger closes.

· January 9, 2001
Commission Order denying AGP Application For Rehearing.

· October 28, 2003
Missouri Supreme Court issues Opinion reversing Commission’s December 14, 2000 Report And Order, and remanding case.

B. Case No. GR-2004-0072
· August 1, 2003
Aquila files natural gas rate increase case for MPS and SJLP service areas.

· August 20, 2003
Commission suspends tariffs and authorizes Staff excess earnings-revenues complaint, if warranted, after audit.

· October 10, 2003
Commission adopts procedural schedule.

III.  OVERVIEW 

A. The Commission has the obligation, authority and jurisdiction to set just and reasonable rates.  Sections 393.140(5), 393.150, 386.390.1, 386.250.1; 

B. At least until the Report And Order was reversed or stayed, it was in full force and effect and Aquila had authority to act.  Sections 386.500, 386.520, 386.540, 386.610.  Aquila had authority from the Commission to consummate the merger transaction, subject to the possibility of reversal on rehearing or judicial review.  

C. When gas rate increase case was filed in August 2003, Aquila had the authority to proceed as the owner and operator of MPS and the former SJLP properties.  With the filing of the rate case, the Commission obtained jurisdiction, but also has its own, independent duty to establish just and reasonable rates.  Various parties contend that current rates, as previously prescribed by the Commission, do not match Aquila’s cost of service.  The Commission should proceed to conclusion of these cases, and fulfill its duty to set just and reasonable rates.

D.
Aquila and SJLP were authorized, by a Commission Report And Order in full force and effect, to close the merger transaction.  OPC is correct in asserting that Aquila acted at its own risk in closing before the Commission ruled on the Applications For Rehearing, and Aquila acted at its own risk before there was a final, nonappealable judicial determination respecting the Commission’s December 14, 2000 Report And Order.  Aquila’s interest is defeasible.  See, Black’s Law Dictionary, 7th Ed., p. 631, “fee simple defeasible” (“an estate that ends…because a special limitation, condition subsequent, or executory limitation takes effect ...”); See generally, Chouteau v. City of St. Louis, 55 S.W. 2d 299 (Mo. banc 1932); City of Carthage v. United Missouri Bank, 873 S.W. 2d 610, 613-14 (Mo. App. 1994).  
E.
The Commission has been directed by the Missouri Supreme Court to consider and decide the issue of recoupment of the acquisition premium in conjunction with the other issues raised by the Staff and other parties in making its determination whether the merger is detrimental to the public. However, Aquila acted under color of law both when it closed the merger transaction, and when it filed for rate increase for its SJLP division on August 1, 2003.

F.
The decision of the Missouri Supreme Court did not find the merger transaction unreasonable, but found the Report And Order of the Commission unreasonable.  

G.
OPC’s assertions that no party represents SJLP’s shareholders interests are misplaced.  Until the Commission on remand grants or denies Aquila authority to proceed with the merger, the ultimate status of the ownership interests in the former SJLP properties is undetermined. 
H.
Section 386.610 states:

A substantial compliance with the requirements of this chapter shall be sufficient to give effect to all the rules, orders, acts and regulations of the commission, and they shall not be declared inoperative, illegal or void for any omission of a technical nature in respect thereto.  The provisions of this chapter shall be liberally construed with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities.

Resolving the present rate cases on their merits, and deciding the remanded merger case is how the Commission can effectuate the purpose of the Public Service Commission Law.

IV.  ARGUMENT

A.  The Merger Is Not Void Because The Joint Applicants Closed The Merger Before The Commission Denied The Applications For Rehearing


5.  The linchpin of OPC’s Motion To Dismiss is its assertion that the merger is void because it closed before the Commission issued a decision on the Applications For Rehearing.  As will be shown below, the linchpin argument fails, as well as other arguments made in OPC’s Motion To Dismiss.
6.
The Staff believes that it is first necessary to address what some might contend is obvious regarding the language of Section 393.190.1, which states as follows:

No gas corporation, electrical corporation . . . shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchise or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.  Every such sale, assignment, lease, transfer . . . merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.  (Emphasis is that of AGP at page 15 of its September 5, 2003 Reply Brief before the Missouri Supreme Court, in State ex rel. Ag Processing, Inc. v. Public Service Commission, Case No. SC85352 (2003).)

7.
OPC is not arguing that the merger of Aquila and SJLP was void solely because of the Missouri Supreme Court’s October 28, 2003 decision.  In order for AGP and OPC to argue that the merger is void, it must argue that Aquila and SJLP closed the merger “without having first secured from the commission an order authorizing it so to do.”  On the basis of what AGP and OPC have argued to this Commission, if UtiliCorp and SJLP had waited to close the merger until the Commission had issued an Order denying the December 22, 2000 Intervenor Ag Processing Inc. Application For Rehearing and the December 22, 2000 City of Springfield, Missouri Application For Rehearing, Motion For Reconsideration And Request For Stay, then the merger would not be void even with the Missouri Supreme Court’s October 28, 2003 Opinion reversing and remanding.  Section 393.190.1 states that a merger is void if it is made “without having first secured from the commission an order authorizing it so to do.”  The statute does not say that a merger is void if it is made by an entity after having first secured from the Commission an order authorizing it so to do, but subsequently the Commission’s Order authorizing the merger is overturned on the grounds that it was not reasonable.  Besides closing the merger before the Commission had ruled on the Applications For Rehearing, there has been no allegation from AGP or OPC that the merger was made other than in accordance with an order of the Commission authorizing the merger.

8.
The Missouri Supreme Court stated in State ex. rel. Utility Consumers Council of Missouri, Inc. v. Public Serv. Comm’n, 585 S.W.2d 41, 47 (Mo. banc 1979) as follows: “On appeal, our role is to determine whether the commission’s report and order was lawful and, if so, whether it was reasonable, State ex rel. Dyer v. Public Service Comm’n, 341 S.W.2d 795, 802 (Mo. 1960), cert. denied, 366 U.S. 924, 81 S.Ct. 1351, 6 L.Ed.2d 384 (1961).”  Thus, the Court’s duty is to determine (a) whether the Commission’s Order is lawful and if so, (b) whether it is reasonable and based on competent and substantial evidence upon the whole record.  State ex rel. Hotel Continental v. Burton, 334 S.W.2d 75, 78 (Mo. 1960).  The second facet of the test to be applied by the courts is sometimes conversely stated as the determination whether an order of the Commission is arbitrary or capricious, or is against the overwhelming weight of the evidence.  State ex rel. Chicago Rock Island & Pac. R.R. Co. v. Public Serv. Comm’n,  312 S.W.2d 791, 796 (Mo. banc 1958).  

9.
Regarding the legal argument at page 2 in the OPC Motion on the effect of the Missouri Supreme Court’s decision in State ex rel. Ag Processing, Inc. v. Public Service Commission, 120 S.W.3d 732, 737 (Mo.banc 2003) (hereinafter referred to as AG Processing), the Staff first notes that while the Missouri Supreme Court reversed and remanded for the Commission “to reconsider the totality of all of the necessary evidence to evaluate the reasonableness of a decision to approve a merger between UtiliCorp and SJLP” (emphasis supplied), the Court also clearly stated, in an earlier portion of its October 28, 2003 Opinion, that the Commission’s decision was lawful:

. . . Section 393.190.1, requiring the issuance of a merger approval order from the PSC, provides the lawful authority for the PSC’s decision.12   Having found the PSC’s decision to be lawful, the Court must examine its reasonableness.  Reasonableness turns on the standard used to evaluate a merger subject to approval by the PSC, which is whether or not the merger would be “detrimental to the public.”13 
12  Sections 386.040 & 393.190; Atmos, 103 S.W.3d at 756.

13 City of St. Louis, 73 S.W.2d at 400; 4 CSR 240-2.060(7)(D) & (8)(D) effective April 30, 2000 through April 29, 2003; and 4 CSR 240-3.115 effective since April 30, 2003.
120 S.W.3d at 735.

10.
At page 2 of its Motion To Dismiss, OPC sets out what it purports to be the relevant dates and acts of the various parties respecting what OPC asserts is the void merger of UtiliCorp and SJLP.  The Missouri Supreme Court had the opportunity to adopt this argument of OPC, but declined to do so.  As previously noted herein, in AGP’s challenge to the merger of UtiliCorp and SJLP, AGP made the argument at pages 15-16 of its September 5, 2003 Reply Brief before the Missouri Supreme Court that the merger of UtiliCorp and SJLP was a void merger because the merger was consummated before the Commission ruled on the applications for rehearing and a request for a stay:

The attention that Aquila wants to focus on a stay application reflects badly back on Aquila.  It properly draws attention to the question of whether these merger partners proceeded to merge their operations in violation of Section 393.190 which provides:

No gas corporation, electrical corporation . . . shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchise or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.  Every such sale, assignment, lease, transfer . . . merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.  (emphasis added).

It would appear to us that they did under Section 393.190, for certainly the December 14, 2000 Report and Order of the Commission was not a final order.  Section 393.190 appears unambiguous.  An order of approval must be “secured” from the Commission before proceeding with any such plan as a merger and the failure to “secure” such an order makes any transfer or merger void.  The Joint Applicants had not “secured” a final authorization from the Commission as they were required to do under Section 393.190 at the time they closed their merger.  The Report and Order did not become final until both pending rehearing applications had been denied on January 9, 2001.  UtiliCorp’s pleadings to the Commission evidence concern regarding the status of the Report and Order with two Applications for Rehearing and an Application for Stay pending.

(Pages 15-16 of AGP’s September 5, 2003 Reply Brief before the Missouri Supreme Court in State ex rel. Ag Processing, Inc. v. Public Serv. Comm’n, Case No. SC85352; emphasis is that of AGP.)

11.
AGP also argued, in more detail, at page 12 of its Reply Brief to the Missouri Supreme Court that Section 386.500.3 offered Aquila no shelter in UtiliCorp having consummated the merger without the Commission having ruled on the AGP’s Application For Rehearing and the City of Springfield’s Applications For Rehearing, Motion For Reconsideration And Request For Stay:

Aquila indirectly seeks shelter in Section 386.500.3’s provision that an application for rehearing does not excuse any public utility from complying with or obeying any order or decision, or any requirement of an order or decision of the Commission, nor does it operate in any manner to stay or postpone the enforcement of any order or decision, or any requirement of an order or decision of the Commission:

3.
An application for a rehearing shall not excuse any corporation or person or public utility from complying with or obeying any order or decision or any requirement of an order or decision of the commission, or operate in any manner to stay or postpone the enforcement thereof except as the commission may by order direct.

But this does not help Aquila. This appeal involves an application by two public utilities for Commission authorization under Section 393.190 to merge.  Section 386.500.3 is inapplicable.  Just as a parent’s authorization in response to a child’s request to “go outside and play” does not amount to a parental order to leave the house and engage in a game of tackle football, an authorization to merge does not amount to a directive to merge.  Even after December 14, UtiliCorp still had the ability to control its fate and cancel or – importantly – defer closing the merger pending Commission disposition of any timely filed applications for rehearing.  Nor does the second phrase of 386.500.3 help.  There was no order of the Commission to “enforce” any prior directive or earlier order.  A marriage license and a shotgun both may be physically present at a wedding, but they do not have the same effect. 

(Page 12 of AGP’s September 5, 2003 Reply Brief before the Missouri Supreme Court in State ex rel. Ag Processing, Inc. v. Public Serv. Comm’n, Case No. SC85352; emphasis is that of AGP.)

12.
Regardless of Section 386.500.3, AGP did not discuss Section 386.500.4 which refers to “any right arising from or by virtue of the original order or decision” not being affected by “[a]n order made after . . . rehearing, abrogating, changing or modifying the original order or decision” of the Commission: 

4.
If, after a rehearing and a consideration of the facts, including those arising since the making of the order or decision, the commission shall be of the opinion that the original order or decision or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate, change or modify the same. An order made after any such rehearing, abrogating, changing or modifying the original order or decision shall have the same force and effect as an original order or decision but shall not affect any right or the enforcement of any right arising from or by virtue of the original order or decision. 

Thus, as a result of the Commission’s Report And Order issued on December 14, 2000, UtiliCorp and SJLP had the right to merge, and if the Commission had granted a rehearing and had abrogated, changed or modified the original decision authorizing the merger, the Commission’s order or decision on rehearing would not have affected any right, or the enforcement of any right, arising from or by virtue of the original order or decision of the Commission.

13.
The events mentioned on page 2 of OPC’s Motion To Dismiss do not identify that on December 21, 2000 UitliCorp filed adoption notices in tariff sheet form whereby UtiliCorp adopted the tariffs, schedules, rules and regulations of SJLP on file with and approved by the Commission.  The list of events provided on page 13 also does not show that on December 22, 2000, UtiliCorp filed a Motion For Expedited Treatment requesting that the Commission process approval of the adoption notices on an expedited basis and allow the tariff sheets to become effective on December 30, 2000, because the closing date for the merger between UtiliCorp and SJLP was December 29, 2000, and UtiliCorp would assume the SJLP gas, electric and steam operations as of December 30, 2000.  The events mentioned by OPC in its Motion To Dismiss do not show that on December 28, 2000, the Commission issued an Order Approving Tariffs authorizing the adoption notice tariffs to go into effect on December 30, 2000.  AGP nor any other party filed an Application For Rehearing or took any other action respecting the Commission’s December 28, 2000 Order Approving Tariffs.  A tariff, when approved by the Commission, becomes Missouri law. Warner v. Southwestern Bell Tel. Co., 428 S.W.2d 596, 601 (Mo.1968); Carter's Custom Tile v. Southwestern Bell Tel. Co., 834 S.W.2d 892, 893 (Mo.App.1992).

14.
At page 2 of its Motion To Dismiss, OPC relates that the Commission issued its Order Denying Rehearing And Stay on January 9, 2001, after the merger had closed and “[t]hereafter a timely writ of review was sought and the process of judicial review of the Commission’s decision was initiated.”  At page 15 of Joint Initial Brief Of The Office Of The Public Counsel, The State Of Missouri, Sedalia Industrial Energy Users’ Association And Ag Processing, Inc. in Case No. EF-2003-0465 appears the statement that “Section 386.510 RSMo denies access to the Courts and judicial review until the administrative decision is final.”  In its consideration of AGP’s argument the Staff would suggest that the Commission may want to consider the ramifications of the adoption of such an argument.  

B.  Other Examples Of Actions Taken Before Applications For Rehearing Are Ruled On
15.
For example, in general, it is not unusual for the Commission to deny applications for rehearing after the effective date of Reports And Orders in rate increase cases.  The Commission’s practice is to issue a Report And Order approximately ten days before the operation-of-law date, the maximum suspension period for the tariffs filed to initiate the general rate case, disallow the suspended tariffs, authorize the utility to file tariffs in lieu of the disallowed tariffs.  The utility then files, with a 30-day effective date, tariffs to effectuate the Report And Order, and the Commission, based in part upon a Staff recommendation respecting these tariffs, authorizes the tariffs to go into effect for service rendered on and after the operation-of-law date of the tariffs that initiated the general rate case.  Generally, all of this occurs without the Commission ruling on applications for rehearing which are filed after the Commission issues its Report And Order but before the effective date of the Commission’s Report And Order.  Thus, the Commission’s Report And Order goes into effect, as do the substitute tariffs, without the Commission having ruled on the applications for rehearing.  In general earnings-revenues complaint cases/rate reduction cases, the Commission has ruled on applications for rehearing after the effective date of the Commission’s Report And Order and after rate reduction tariff sheets have gone into effect.  Of course, there is no operation-of-law date in general earnings-revenues complaint cases/rate reduction cases.

16.
Also, there have been instances where a utility files tariff sheets for a specific service, for example, an economic development rider or an interruptible rate; some entity files a motion to suspend; and the Commission issues an Order denying the motion to suspend, and also indicates that the tariff sheets will be permitted to go into effect by operation-of-law without suspension.  The entity files an application for rehearing with the Commission before the effective date of the Order, and the Commission denies the application for rehearing after the tariff sheets have gone into effect by operation-of-law. 

17.
Furthermore, within the last 15 years there is a notable example of the situation where Missouri courts have found that there is access to the courts by extraordinary writ regarding actions taken, or not taken, by the Commission: Cole County Circuit Court, Case No. CV189-740cc, Temporary Restraining Order (TRO) issued by the Court on June 30, 1989, regarding a $101 million rate reduction ordered by the Commission in a June 20, 1989 Report And Order, with an effective date of July 1, 1989 respecting Southwestern Bell Telephone Company (SWBT).  SWBT filed a Petition For Writ Of Prohibition, Or, In The Alternative, For Mandamus And For Injunctive Relief regarding the Commission’s $101 million rate reduction Report And Order issued by the Commission in Re Staff v. Southwestern Bell Tel. Co., Case Nos. TC-89-14, et al., Report And Order, 29 Mo.P.S.C.(N.S.) 607, 683 (1989) after evidentiary hearings and briefs respecting an excess earnings-revenues complaint case/rate reduction case filed against SWBT by the Staff in August 1988. 
  

18.
On June 23, 1989, SWBT filed its Application For Rehearing and its Motion To Stay Or Postpone Report And Order.  On June 30, 1989, the Commission issued an Order denying SWBT’s Motion To Stay Or Postpone Report And Order.  The Commission stated in its June 30, 1989 Order that it would consider Motions For Rehearing on an expedited basis.  On June 30, 1989, SWBT filed in Cole County Circuit Court a Petition For Writ Of Prohibition, Or, In The Alternative, For Mandamus And For Injunctive Relief.  On that same date in Case No. CV189-740cc, the Court issued a Temporary Restraining Order (TRO) and made said Order effective until July 17, 1989, or until further order of the Court based on the parties’ representations concerning when the Commission would rule on SWBT’s Application For Rehearing.  The Court also scheduled a hearing for July 17, 1989, upon SWBT’s Motion For Preliminary Injunction.  On July 14, 1989, with SWBT’s Application For Rehearing still pending before the Commission, the Court issued an Order continuing in full force and effect the TRO that it had granted on June 30, 1989.  The Court’s July 14, 1989 Order stated that SWBT’s Motion For Preliminary Injunction would be set for hearing later.

19.
On July 21, 1989, the Commission issued an Order Concerning Rehearing And Correction Order in which it denied all applications for rehearing.  On that same date, SWBT filed with the Cole County Circuit Court a Petition For Writ Of Review And For Stay.  On August 11, 1989, a hearing was held by the Court, pursuant to Section 386.520, on SWBT’s petition for stay.  On September 5, 1989, the Court issued its Order Granting Stay.
  

C.  The Effect Of Judicial Review On Commission Orders
20.
Next, regarding the effect of the Missouri Supreme Court’s decision in AGP on the fact that the UtiliCorp-SJLP merger has been completed, the Staff notes the Western District Court of Appeals’ decision in State ex rel. Intercon Gas, Inc. v. Public Serv. Commission.  848 S.W.2d 593, 596-97 (Mo.App. 1993).  Said case was an appeal of the Commission’s determinations regarding applications for certificates of public convenience and necessity filed by various entities to construct, own, operate and maintain intrastate natural gas pipelines and in one instance to also operate a local gas distribution company.  Missouri Gas Company (MoGas) and Intercon Gas, Inc. (Intercon) filed competing proposals to serve from Sullivan to Fort Leonard Wood, Missouri.  The Commission awarded certificates of public convenience and necessity to all of the applicants except Intercon.  MoGas filed a motion to dismiss Intercon’s appeal as moot because the MoGas pipeline from Sullivan to Ft. Leonard Wood was completed during the pendency of the appeal.

21.
The Western District Court of Appeals held: (1) Intercon’s appeal was not rendered moot by MoGas’ completion of the pipeline pending appeal; (2) MoGas’ completion of the project under authority of the Commission, if set aside on appeal, could be taken into consideration by the Commission on remand as a relevant circumstance; and (3) if upon remand MoGas was not successful in obtaining a certificate of convenience and necessity to operate the pipeline that it had constructed, the Commission would have authority to seek to enjoin its operation.  The Western District Court of Appeals did not say that upon the judicial determination that the Commission’s Order authorizing the certificate of convenience and necessity was invalid, the Commission’s Order was void and the Commission was required to seek to enjoin MoGas’ operation of the pipeline that it had constructed:

As reflected in State ex rel. Consumers Public Service Co., if the PSC order authorizing the certificate to MoGas is determined to be invalid, it can be ordered to be set aside and the cause remanded to the PSC.  If upon remand MoGas was not successful in obtaining authority to operate its pipeline, the PSC would have authority to seek to enjoin its operation.  Public Serv. Comm'n v. Kansas City Power & Light Co., 325 Mo. 1217, 31 S.W.2d 67 (Mo. banc 1930).  However, this is not to say that the completion of the project, under authority of the PSC that is later set aside on appeal, cannot be taken into consideration in determining the public interest in the event of remand.  Orders of the PSC are made on the basis of the public interest.  State ex rel. Consumers Pub. Serv. Co., 180 S.W.2d at 44.   The PSC would be entitled to consider any relevant circumstance.

Intercon's appeal is not rendered moot by MoGas having completed its pipeline pending appeal.
848 S.W.2d at 596-97.

22.
The Court in Intercon cited Public Serv. Comm'n v. Kansas City Power & Light Co., 325 Mo. 1217, 31 S.W.2d 67 (Mo. banc 1930) (hereinafter referred to as KCPL)
 for its statement that if upon remand MoGas was not successful in obtaining authority to operate its pipeline, the Commission would have authority to seek to enjoin its operation.  The Court did not state that the Commission was required to seek to enjoin the operation of the MoGas pipeline before it determined on remand whether to authorize MoGas to operate the pipeline it had constructed. 

23.
In the KCPL case, the Commission brought an action in circuit court to enjoin Kansas City Power & Light Company (KCPL) from rendering electric service to the public over a six-mile extension of transmission line from Fairville in Saline County to Miami in Saline County.  The Commission had authorized the existing transmission line, but there was no allegation that the Commission had authorized KCPL to operate in Saline County.  31 S.W.2d at 67-68, 71.  KCPL contended that a certificate of convenience and necessity was not required from the Commission to construct and operate an extension of an existing transmission line.  31 S.W.2d at 69.

24.
The Commission contended that the transmission line was constructed by KCPL without authority from the Commission and for which no certificate of convenience and necessity was issued by the Commission.  Furthermore, it should be noted that the Commission contended that certain telephone lines and systems would be deleteriously affected by inductive interference from the placement of the transmission line extension complained of, so that adequate service could not occur over the telephone lines and systems so interfered with.  31 S.W.2d at 68.   

25.
KCPL’s demurrer to the Commission’s petition for an injunction was overruled by the circuit court, which rendered judgment enjoining KCPL from the operation or use of the transmission line until it applied for and obtained a certificate of convenience and necessity from the Commission and authority from the Commission to provide electric service over the line.  KCPL appealed and the Missouri Supreme Court affirmed the judgment of the circuit court.   31 S.W.2d at 67, 72.


26.
In State ex rel. Consumers Public Serv. Co. v. Public Serv. Comm’n, 180 S.W.2d 40 (Mo.banc 1944), Consumers Public Service Company, Missouri Public Service Corporation and Missouri Power & Light Company appealed from the judgment of the Circuit Court affirming an Order of the Commission authorizing the sale by Iowa Utilities Company (Iowa Utilities) and the purchase by Grundy Electric Cooperative (Grundy) of the electric system of Iowa Utilities.  Grundy filed a motion to dismiss the appeal on the grounds that the appeal was moot because the sale had been fully consummated and it, Grundy, was operating the purchased property.  The Missouri Supreme Court held that the case was not moot because if the Commission Order was invalid, the Court must set it aside, and any further proceedings must be before the Commission.  180 S.W.2d at 41-44.  The Commission’s Order was not overturned, and there is no further Commission action or judicial review to consult for guidance.

27.
The Commission itself respecting the UtiliCorp-SJLP merger did not at any time after issuing its Report And Order on December 14, 2000, seek to prevent UtiliCorp and SJLP from closing their merger, and AGP, other than its Petition For Writ Of Review, filed on January 16, 2001 did not pursue any judicial action respecting the merger of UtiliCorp and SJLP.

28.
The Staff would note that in Aquila raised the Intercon case in its Motion To Dismiss, on the grounds of mootness, which it filed in Cole County Circuit Court in AGP’s initiated writ of review proceeding regarding the Aquila-SJLP merger.  Aquila commented as follows:  “Even when a court determined the doctrine [of mootness] was not applicable to the situation presented, it found that the change of circumstances can be taken into consideration in determining whether the public interest would be served by a contrary result.  State ex rel Intercon Gas Co. v. Public Service Commission, 848 S.W.2d 593, 597 (Mo.App. 1993).”  AGP filed Suggestions In Opposition To Motion To Dismiss, which states in part as follows:


8.
The rulings of the Courts in Consumers and Intercon are equally applicable to the instant case.  Inasmuch as what is in issue in this case is the validity of the Commission’s order authorizing a merger, judicial review is not rendered moot by UtiliCorp having completed the merger pending appeal.  If the order is invalid, the merger is also invalid because no merger may take place without a valid order from the PSC.  That does not mean, however, that the completion of the merger cannot be taken into consideration by the PSC in determining the public interest in the event of remand, since orders of the PSC are made on the basis of the public interest and, therefore, the PSC would be able to consider any relevant circumstance on remand as the Court in Intercon held at pp. 596-597.  Nevertheless, that does not mean that the Court may take into consideration the change of circumstances in determining whether the public interest would be served by a contrary result as UtiliCorp infers in its argument in Paragraph 11.  It is up to the PSC on remand to determine the public interest, not for a Court to decide. . . .

29.
As previously noted, there is a dearth of citation to authority in the Motions To Dismiss of OPC in this proceeding and the AGP in Aquila’s electric and steam rate increase proceedings.  One case that AGP and OPC may cite at some point is State ex rel. St. Louis County v. Public Serv. Comm’n, 360 Mo. 270, 228 S.W.2d 1 (Mo. 1950) (hereinafter referred to as St. Louis County) for what they might characterize as a holding where a Report And Order of the Commission was adjudged to be a nullity and was reversed, the proceedings were as if no Report And Order had been entered by the Commission and the cause was remanded to the Commission for issuance of a valid Report And Order.   The facts of that case are somewhat unique and inapposite to the Aquila situation.

30.
The St. Louis County case involves an appeal of a Commission Report And Order wherein the rates of SWBT were “experimentally increased” in a Report And Order concurred in by two Commissioners and issued on January 18, 1949, with a February 1, 1949 effective date and concurred in result by a third Commissioner.  Timely motions for rehearing were filed.  Then, on January 31, 1949, the Commissioner who had previously concurred in the result of the January 18, 1949 Report And Order filed a separate findings of fact and a concurring opinion in which he expressed the view that a different valuation formula should be used in determining rate base than used by the other two Commissioners who joined in the January 18, 1949 Report and Order.  On February 1, 1949, the effective date of the Report And Order, the Commission overruled all motions for rehearing.  On February 21, 1949, the Circuit Court of Cole County, not reviewing the proceedings on the merits, reversed the Report And Order on the basis that it was a nullity because it lacked a showing that a majority of the Commission adequately concurred therein; that the Report And Order had no validity until the separate concurring opinion; and that the Report And Order as supplemented by the separate concurring opinion was unlawful because those interested were not permitted reasonable time to file motions for rehearing after the Report And Order was supplemented by the concurring opinion.  The Circuit Court remanded the cause to the Commission for further proceedings.

31.
Relator-Appellant contended that the Circuit Court erroneously remanded the cause and that the Circuit Court should have declared the Report And Order completely void, leaving the cause terminated and nothing further to be done except to commence an independent rate hearing.  The Missouri Supreme Court dismissed the appeal of the Relator-Appellant holding that there was no finality of disposition of the cause by the reversal and remand by the Circuit Court, which was necessary to give the Relator-Appellant the right to appeal therefrom. 

D.  Other OPC Arguments or Requests For Relief
32.
OPC makes various assertions at pages 3-4 of its Motion To Dismiss and requests certain specific actions be taken by the Commission:

(a) At page 3, paragraph 9 of its Motion To Dismiss, OPC asserts that Aquila has no authority to file tariffs proposing to increase rates and charges for natural gas service to customers in the SJLP service territory and that the shareholders of SJLP still own the property of SJLP rather than Aquila; 

(b) At page 4, paragraph 10 of its Motion To Dismiss, OPC asserts that Aquila has no authority to commence a rate increase proceeding respecting the rates for natural gas service in the SJLP service territory under the provisions of Section 393.150; 

(c) At page 4, paragraph 11 of its Motion To Dismiss, OPC asserts that the Commission must dismiss or reject Aquila’s proposed tariffs for a general increase in gas service rates in the SJLP gas service territory as “unlawful nullities,” which the Commission is without authority or jurisdiction to consider;

(d) At page 4, paragraph 13 of its Motion To Dismiss, OPC asserts that the Commission should require Aquila to make an accounting for all revenues that have come into the possession of or control of Aquila with respect to the operation of such franchise and property from and after January 1, 2001 and contends that such revenues are and should be restored to the shareholders of SJLP; and 

(e) At page 4, paragraph 14 of its Motion To Dismiss, OPC asserts that the Commission should direct its General Counsel to seek from the Circuit Court appointment of a conservator, guardian ad litem or other legal representative of and for the interests of the shareholders of SJLP and contends that no party in these proceedings and the remanded merger proceedings represents these interests. 

33.
Regarding items (a), (b) and (c) above, even if the Staff were to agree with OPC, Section 386.390.1 provides that the Commission, upon its own motion, may consider the reasonableness of any rates or charges of any gas corporation or electrical corporation.  Section 393.290 states, in part, that all provisions of Chapters 386 and 393 in reference to gas corporations and electrical corporations in reference to complaints as to quality, price, facilities furnished, the fixing of just and reasonable rates, the adequacy of service, and excessive charges for product, service or facilities are made applicable to heating companies and shall have full application thereto. 

34.
Respecting item (d) above, the Staff notes that AGP did not seek a temporary restraining order in Circuit Court of the Commission’s December 14, 2000 Report And Order or a suspension or stay in Circuit Court pursuant to Section 386.520, or a suspension or stay, pursuant to Section 386.540.3, of the Circuit Court’s September 26, 2001 Findings Of Fact, Conclusions Of Law And Judgment affirming the Commission’s December 14, 2000, Report And Order in Case No. EM-2000-292.  In State ex rel. Kansas City v. Public Serv. Comm’n, 362 Mo. 786, 244 S.W.2d 110 (Mo. 1951), the Missouri Supreme Court held that the Circuit Court lacked the judicial power and authority to order restitution of monies collected pursuant to an unlawful rate increase Report And Order of the Commission when, inter alia, no procedure had been instituted in Circuit Court to: (a) stay or suspend the Commission’s Report And Order; and (b) create a fund for possible restitution.  224 S.W.2d at 115; See also State ex rel. Monsanto Co. v. Public Serv. Comm’n, 716 S.W.2d 791 (Mo.banc 1986) (utility not vested with a property right in monies set apart/impounded pursuant to a stay established pursuant to Section 386.520); Cf. State ex rel. Midwest Gas User’s Assoc. v. Public Serv. Comm’n, 996 S.W.2d 608 (Mo.App. 1999) (Section 386.520.2 applies to the impounding of funds relating to a rate increase Order of the Commission).

35.
Respecting item (e) above, the Staff notes that that the situation concerning Aquila is not covered by the one statutory section in Chapters 386 and 393, Section 393.145, which is a recently enacted statutory section that refers to the Commission petitioning the Circuit Court for an Order attaching the assets of the utility and placing the utility under the control and responsibility of a receiver.  
36.
Concerning what is it that the Commission is charged with doing by the October 28, 2003 Opinion of the Missouri Supreme Court in AGP, the Staff would first reference the last paragraph of that decision: 

The judgment is reversed, and the case is remanded. The circuit court shall remand the case to the PSC to consider and decide the issue of recoupment of the acquisition premium in conjunction with the other issues raised by PSC staff and the intervenors in making its determination of whether the merger is detrimental to the public. Upon remand the Commission will have the opportunity to reconsider the totality of all of the necessary evidence to evaluate the reasonableness of a decision to approve a merger between UtiliCorp and SJLP.
120 S.W.3d at 737.  Section 386.510 states that on review the court shall enter judgment either affirming or setting aside the Order of the Commission under review, but if the Order of the Commission is reversed by reason of the Commission failing to receive testimony properly proffered, the court shall remand the cause to the Commission, with instructions to receive the testimony so proffered and rejected, and enter a new Order based upon the evidence taken, and that which it is directed to receive.  Section 386.510 further provides that the court may, in its discretion, remand any cause which is reversed by it to the Commission for further action.  

37.
In State ex rel. GTE North, Inc. v. Public Serv. Comm’n, 835 S.W.2d 356 (Mo.App. 1992) (hereinafter referred to as GTE North), the Western District Court of Appeals held that relating to one issue before the circuit court for review, the circuit court had gone beyond a remand for further action and had usurped the ratemaking function of the Commission.  Quoting in part from a court decision in a much earlier and different Commission case, the Court in GTE stated in relevant part as follows: 


"The circuit court has no power to interfere with the decisions of the Commission except to affirm, reverse, or reverse and remand and when a decision is reversed and remanded, it is remanded to the Commission 'for further action.' "  State ex rel. Anderson Motor Serv. Co. v. Public Serv. Comm'n, 234 Mo.App. 470, 134 S.W.2d 1069, 1075-76 (1939), aff'd, 348 Mo. 613, 154 S.W.2d 777 (1941).  The decision in Anderson, adopted by the Missouri Supreme Court, makes it clear as to what the circuit court can or cannot do.  It states:


The court has no authority to direct the Commission what order to make or to grant the authority sought by the application.  The court can not modify the decree or entirely displace it with one of its own or attempt to tell the Commission what its action should be.  Except when the Commission has excluded evidence that it should have received the cause may be remanded with directions to hear such evidence and to make an order as provided by section 5234.  State ex rel. Detroit-Chicago Motor Bus Co. v. Public Service Commission, 324 Mo. 270, 23 S.W.2d 115 [1929].  The Legislature did not intend that the reviewing court should put itself in the place of the Commission, try the matter anew as an administrative body, weigh the evidence and substitute its finding and judgment on the merits as that of the Commission.  The sole matter for the court's attention is whether the order complained of is reasonable and lawful, and, if it appears that the order is both reasonable and lawful, it must be affirmed; if it be found to be unreasonable or unlawful, it must be set aside.  State ex rel. Kansas City Power & Light Co. v. Public Service Commission, 335 Mo. 1248, 76 S.W.2d 343 [1934].

Anderson, 134 S.W.2d at 1076.

835 S.W.2d at 361-62.

. . . The proper question is what can a court order upon remand of a Commission case.  The Anderson case makes it very clear that the only instance in which a court may tell the Commission what its action should be is in a case where the Commission has excluded evidence that it should have received.  Anderson, 134 S.W.2d at 1076.


It is noted that GTE North cites to several cases in which directions were provided by a reviewing court to the Commission.  In these cases the Commission could have taken no other action than that directed by the court.  State ex rel. Hoffman v. Public Serv. Comm'n, 550 S.W.2d 875 (Mo.App.1977); State ex rel. Kansas City S. Ry. v. Public Serv. Comm'n, 325 Mo. 862, 30 S.W.2d 112, 117-18 (1930); State ex rel. Philipp Transit Lines, Inc. v. Public Serv. Comm'n, 523 S.W.2d 353, 355-59 (Mo.App.1975); State ex rel. Kansas City v. Public Serv. Comm'n, 524 S.W.2d 855, 865 (Mo. banc 1975).

835 S.W.2d at 363. 

38.
Finally, the Staff would note that the Missouri Supreme Court did make specific findings regarding certain points raised by AGP on appeal.  Concerning AGP’s points that (a) UtiliCorp and SJLP were required to submit a market power study, (b) Exhibit 503 established detrimental cost allocations from the merger to SJLP’s steam and gas customers and (c) AGP’s claim that the merger would be detrimental because of a decrease in credit rating which would result in higher rates did not require the Commission to reject the merger:

With regard to AGP's second point, burden shifting in relation to producing a market power study, the burden of proof outlined in section 393.150.2 as cited by AGP pertains to ratemaking cases and not mergers. In proper context, it is AGP's burden as the appellant to show on appeal that the PSC erred by failing to order the Applicants to submit a market power study as part of their application for approval of the merger. . . . AGP fails in its burden to show by clear and satisfactory evidence that Applicants were required to submit a market power study.  [footnotes omitted.]
AGP's final allegation of public detriment from the merger involves UtiliCorp's Exhibit 503, which according to AGP establishes detrimental cost allocations to SJLP's steam and natural gas customers. Additionally, AGP claims the merger will lower SJLP's credit rating resulting in higher interest rates on debt, raising costs for the ratepayers. With regard to the first part of this point, the cost allocations in question were dependent on the rejected five-year regulatory plan, and, consequently, this claim is without merit.

120 S.W.3d at 736.
Addressing the second part of this point, UtiliCorp's credit rating of BBB, while lower than SJLP's current rating, is still considered to be investment grade. No evidence was presented that would quantify how the cost of debt attributable to SJLP would increase, and even if it is assumed that the merger will increase the cost of debt for SJLP's ratepayers, that fact alone does not require the Commission to reject the merger. The risk of an increased cost of debt is just one factor for the Commission to weigh when deciding whether or not to approve the merger, and based on the evidence in the record, the PSC's findings and conclusions were not unreasonable concerning this issue.

120 S.W.3d at 737.

V.  CONCLUSION

39.
As stated by the Staff at the beginning of this response, given the uncertainties respecting the state of the law in the instant situation, the Staff recommends to the Commission that it convene a prehearing conference in the remand of the UtiliCorp-SJLP merger case, Case No. EM-2000-292, as is the standard practice of the Commission after a final nonappealable judicial decision reversing and remanding a Commission Order; and in the instant case, Case No. GR-2004-0072, the Staff recommends to the Commission that it proceed forward with the procedural schedule in this case and place any increase in rates that it might find reasonable and appropriate as a result of this case, into effect interim, subject to refund, in a manner that will preserve these monies for possible disbursement to ratepayers, at a reasonable and appropriate interest rate pending any judicial review of the instant case.  The Staff believes that the Commission has authority to proceed in this manner pursuant to Sections 386.040 and 386.250(7) and State ex rel. Laclede Gas Co. v. Public Serv. Comm’n, 536 S.W.2d 561, 567 (1976) (“[T]he Commission has power in a proper case to grant interim rate increases within the broad discretion implied from the Missouri file and suspend statutes and from the practical requirements of utility regulation.”) 

Wherefore the Staff submits its response in opposition to the Office of the Public Counsel’s January 15, 2004 Motion To Dismiss And Reject Aquila Networks’ Unauthorized Filing Of Proposed Steam And Electric Tariffs And For The Appointment Of A Conservator For The Benefit Of The Shareholders Of St. Joseph Light & Power Co. And Request For Oral Argument.
Respectfully submitted,








DANA K. JOYCE








General Counsel

/s/ Steven Dottheim











Steven Dottheim


Chief Deputy General Counsel


Missouri Bar No. 29149

Thomas R. Schwarz, Jr.

Deputy General Counsel

Missouri Bar No. 29645








Attorneys for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-7489 (Telephone-Dottheim)








(573) 751-5239 (Telephone-Schwarz)








(573) 751-9285 (Fax)








e-mail: steve.dottheim@psc.mo.gov








e-mail: tim.schwarz@psc.mo.gov

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, or transmitted by facsimile or electronic mail to all counsel of record, as shown on the attached service list, this 5th day of February 2004 FILLIN "Type Ordinal (Legal) Date for Filing (23rd day of May 1998); then Tab and Enter" \* MERGEFORMAT .

/s/ Steven Dottheim




	Service List for
Case No. GR-2004-0072

   
	
	

	Office of the Public Counsel

P.O. Box 7800

Jefferson City, MO  65102


	
	Dean L. Cooper

Brydon, Swearengen & England P.C.

P.O. Box 456

Jefferson City, MO  65102-0456

	Stuart W. Conrad

Finnegan, Conrad & Peterson, L.C.

1209 Penntower Office Center

3100 Broadway

Kansas City, MO  64111


	
	James M. Humphrey

Attorney at Law

120 W. 12th Street

Kansas City, MO  64105

	Mark W. Comley

Newman, Comley & Ruth, P.C.

601 Monroe Street, Suite 301

P.O. Box 537

Jefferson City, MO  65102
	
	Amy Randles
Attorney General’s Office
P.O. Box 899

Jefferson City, MO  65102

	Max J. Burbach

Koley Jessen P.C.

1125 South 103rd Street, Suite 800

Omaha, NE  68124
	
	


� On February 4, 2004, OPC filed in Case Nos. ER-2002-0034 and HR-2002-0024, Public Counsel’s Suggestions In Support Of Ag Processing, Inc.’s Motion To Dismiss.


�  The Commission indicated at its January 27, 2004 Agenda session that it would not approve Aquila’s Application in Case No. EF-2003-0465.  Therefore, some concerns that parties to Case Nos. ER-2004-0034, HR-2004-0024 and GR-2004-0072 may have with the continued operation of the former SJLP system by Aquila may have been addressed by the decision indicated by the Commission at its January 27, 2004 Agenda Session.  Nonetheless, the Staff does not anticipate that AGP and OPC will doing anything other than pursue their Motions To Dismiss.


�  On July 3, 1989, the Commission filed in the Western District Court of Appeals a Petition For Writ Of Prohibition respecting the Circuit Court’s June 30, 1989 TRO.  On July 17, 1989, the Western District Court of Appeals denied the Commission’s Petition For Writ Of Prohibition.  Missouri courts have also found that there is access to the courts by extraordinary writ respecting actions taken, or not taken, by the Commission in State ex rel. Toedebusch Transfer, Inc. v. Public Serv. Comm’n, 520 S.W.2d 38, 49 (Mo. banc 1975); Union Electric Co. v. Public Serv. Comm’n, 591 S.W.2d 134 (Mo. App. 1979). 





� This procedural history appears in part in State ex rel. Southwestern Bell Tel. Co. v. Brown, 795 S.W.2d 385 (Mo.banc 1989); Re Staff v. Southwestern Bell Tel. Co., 29 Mo.P.S.C.(N.S.) 607; Re Staff v. Southwestern Bell Tel. Co., Order Concerning Motion For Stay, Depreciation Rates, And Establishing An Incentive Plan Docket, 29 Mo.P.S.C.(N.S.) 684 (1989); and Re Southwestern Bell Tel. Co., Case No. TO-90-1, Order Granting Interventions And Approving Joint Recommendation, 30 Mo.P.S.C.(N.S.) 499, 502-03(1991).





�  Respecting certificates of convenience and necessity, a distinction should be kept in mind.  The Commission has over the years of its existence issued certificates of convenience and necessity to serve an area and certificates of convenience and necessity to construct facilities, generation and/or transmission, outside of a utility’s service territory within the service territory of another utility.
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