STATE OF MISSOURI

     PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 22nd day of July, 2004.

In the Matter of Missouri Gas Energy’s Tariffs to 
)

Implement a General Rate Increase for


)
Case No. GR-2004-0209

Natural Gas Service


)
Tariff No. YG-2004-0624

ORDER REGARDING MGE’S MOTION TO STRIKE THE SURREBUTTAL TESTIMONY OF JOHN A. TUCK


On June 18, 2004, Missouri Gas Energy (MGE) filed a motion asking the Commission to strike the surrebuttal testimony of Public Counsel witness John A. Tuck.  MGE contends that Tuck’s testimony is really direct and rebuttal testimony that was improperly offered as surrebuttal testimony in violation of the rules of this Commission.   
MGE’s motion was filed on Friday, June 18, and the hearing on this matter began on Monday, June 21.  At the beginning of the hearing, the presiding officer announced that the Commission would defer ruling on the motion until after completion of the hearing, as permitted by Section 536.070.7.  At the conclusion of the hearing, the presiding officer directed that any party wishing to file a written response to MGE’s motion should do so no later than July 13.  Public Counsel filed its response on July 13.


MGE argues that Tuck’s surrebuttal testimony is not proper surrebuttal for two reasons.  First, MGE contends that Public Counsel, through Tuck’s testimony, is offering new direct and rebuttal testimony masquerading as surrebuttal.  MGE is concerned about the label that is placed on Tuck’s testimony because of the procedural schedule that was used in this case.  Tuck’s surrebuttal was filed on June 14, one week before the start of the hearing.  The procedural schedule required Public Counsel to file direct testimony on this issue on April 15.  Rebuttal testimony was due on May 24.  MGE contends that Public Counsel’s filing of what is in effect direct and rebuttal testimony so close to the hearing unfairly deprives it of an opportunity to present evidence to rebut that testimony.    


In response to MGE’s argument, Public Counsel contends that Tuck’s testimony is proper surrebuttal because its overall intent is to respond to attacks made by MGE against the direct testimony of Public Counsel witness, Travis Allen, in the rebuttal testimony of witness John Dunn.  Public Counsel argues that in order to defend Allen’s position, Tuck properly questioned the positions that Dunn took in his direct and rebuttal testimony.  

The question of what constitutes appropriate surrebuttal testimony is addressed by Commission rule 4 CSR 240-2.130(7), which provides as follows: 

For the purpose of filing prepared testimony, direct, rebuttal, and surrebuttal testimony are defined as follows: … (D) Surrebuttal testimony shall be limited to material which is responsive to matters raised in another party’s rebuttal testimony.

Therefore, under the Commission’s rule, Tuck’s testimony is proper surrebuttal if it is responsive to matters raised in another party’s rebuttal testimony. 

An examination of Tuck’s testimony reveals that it is, in general, responsive to the criticisms of Travis Allen’s direct testimony that were expressed in John Dunn’s rebuttal testimony on behalf of MGE.   Tuck provides extensive testimony designed to defend Allen’s testimony against Dunn’s argument that Allen’s opinions were ill considered and outside the mainstream of thought regarding regulatory financing.  Such testimony is appropriate surrebuttal.

At times, Tuck also steps beyond his defense of Allen to level his own criticisms of aspects of Dunn’s rebuttal testimony.  In particular, Tuck disagrees with the capital structure advocated by Dunn, and with Dunn’s DCF analysis.  In his discussion of these issues, Tuck sometimes criticizes aspects of Dunn’s direct testimony, as well as his rebuttal testimony.  While Tuck’s criticisms of Dunn’s direct testimony could have been made in rebuttal testimony, the positions that Tuck criticizes are also found in Dunn’s rebuttal testimony.  The fact that Tuck mentions aspects of Dunn’s direct testimony while addressing the subjects that Dunn raises in his rebuttal testimony does not change the conclusion that Tuck is responding to Dunn’s rebuttal testimony.    


In its second argument for striking Tuck’s testimony, MGE contends that Public Counsel should not be allowed to present surrebuttal testimony in response to the rebuttal testimony of MGE’s witness, Roger Morin, because Morin did not rebut the direct testimony of Public Counsel’s witness, Travis Allen.  


MGE’s second argument is without merit.  The Commission’s rule on surrebuttal testimony simply requires that such testimony be responsive to matters raised in another party’s rebuttal testimony.  It does not require that the other party’s rebuttal testimony must have criticized the previous testimony offered by the party presenting the surrebuttal testimony.  Indeed, a party could offer surrebuttal testimony without having previously offered either direct or rebuttal testimony. 


The Commission concludes that John Tuck’s testimony is appropriate surrebuttal. 

IT IS THEREFORE ORDERED:

1.
That Missouri Gas Energy’s Motion to Strike the Surrebuttal Testimony of John A. Tuck is denied.

2.
That this order shall become effective on July 22, 2004. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

(S E A L)

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Woodruff, Senior Regulatory Law Judge
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