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RESPONSE TO MOTION FOR RECONSIDERATION 

COMES NOW the Staff of the Missouri Public Service Commission (Staff) and respectfully submits as follows:  


1.
On May 12, 2004, Missouri Gas Energy (MGE) submitted two Data Requests (numbers 173 and 174) to Staff.  These two Data Requests are attached hereto as Attachments 1 and 2, and incorporated herein by reference.  

2. DR 173 (Attachment 1) states as follows: 

Please provide information concerning any communication between current members of the Commission Staff and current members of the Commission regarding rate of return, return on equity and/or capital structure since August 1, 2001, outside the context of a fixed rate case.  Please also provide copies of any written material provided in connection with said communications and any memorialization of the communications that have taken place, if any.  With respect to the materials provided, please identify by whom and to whom the material was provided. 

3. DR 174 (Attachment 2) states as follows:
Please provide information concerning any communication between current members of the Commission Staff and current members of the Commission regarding deprecation rates, depreciation study and/or the treatment of net salvage/cost of removal since August 1, 2001, outside the context of a filed rate case.  Please also provide copies of any written material provided in connection with said communications and any memorialization of the communications that have taken place, if any.  With respect to the materials provided, please identify by whom and to whom the material was provided.

4.
On May 21, 2004, Staff objected to these Data Requests.  Staff’s objection letter is attached hereto as Attachment 3 and is incorporated herein by reference.  Staff’s objections were as follows:


Staff objects to DR No. 173. This DR seeks information regarding whether any current member of the Staff had any conversations with any current Commissioner regarding rate of return, return on equity and/or capital structure since August 1, 2001.  Staff objects to this DR as irrelevant in that it is not likely or intended to lead to the discovery of admissible evidence.  Furthermore this DR is unduly burdensome and Staff objects on this basis also.  In order to answer this DR, Staff would be required to poll current Commissioners and to poll current employees.  Any contact with current Commissioners would clearly be inappropriate as ex parte contact. 

Staff objects to DR No. 174. This DR seeks information regarding whether any current member of the Staff, had any conversations with any current Commissioner or any individual Commissioner regarding depreciation, depreciation studies and/or the treatment of net salvage, cost of removal since August 1, 2001.  Staff objects to this DR as irrelevant in that it is not likely or intended to lead to the discovery of admissible evidence.  Furthermore, this DR is unduly burdensome and Staff objects on this basis also.  In order to answer this DR, Staff would be required to poll current Commissioners and to poll current employees.  Any contact with current Commissioners would clearly be inappropriate as ex parte contact.  


5.
On May 27, 2004, a hearing was held before Senior Regulatory Law Judge Morris L. Woodruff.  The purpose of this hearing was for the Senior Regulatory Law Judge Woodruff to hear arguments regarding MGE’s Motion to Compel Answers to MGE’s 173 and 174 (Tr. 61, line 21 through p. 62, line 5).  Following the arguments of the Staff and MGE, Senior Regulatory Law Judge Woodruff made the following argument:


JUDGE WOODRUFF:  At this point, then, I’m ready to make my ruling on the record.  The motion to compel will be denied.  These Data Requests are not likely to lead to the discovery of relevant information.  All relevant actions of the Commission are available in the orders and minutes of its agenda meetings.  That’s the only way the Commission can speak.  

What this Data Request is asking for are information about informal conversation between individual members of the Staff and individual Commissioners, and those conversations are just that, conversations between individuals, not actions of the Commission.  If any such conversation did take place, they cannot be – as conversation between individuals they’re not relevant to any issue that’s before the Commission in this case.  And on that basis the motion to compel is denied….
(Tr. P. 76, lines 4-20.)   


6.
On June 4, 2004, MGE filed its Motion for Reconsideration.  In this Motion, MGE requests that overturn Senior Regulatory Law Judge Woodruff’s ruling and order the Staff to respond to MGE’s Data Requests. 


7.
MGE’s first argument is that these DRs deal with “two of the most significant issues in the current rate case in terms of their revenue impact.”  (MGE Motion for Reconsideration p. 3, paragraph 6.)  Staff does not disagree with this statement that rate of return and depreciation are two of the most significant issues in the current rate case.  However, MGE then seeks to discover whether Staff has ever had previous conversations with members of the Commission outside the context of a rate case on these matters.  


8.
As was stated by General Counsel Dan Joyce during the oral argument before Senior Regulatory Judge Woodruff:


…I don’t have a lot to add to what Mr. Franson said, but I think the comments of Mr. Boudreau really do lay bare the purpose of these requests.  They’re trying to get into the minds of the Commissioners.  While I believe that certainly it’s appropriate to have a fair and impartial tribunal, as Mr. Franson said, that attack needs to be made directly by raising the issue directly with the Commissioners.  If they’re trying to see what forms the minds of Commissioners in terms of making their decisions, then why aren’t they asking what kind of books and television programs and contacts they’ve had with other state commissioners that formed those opinions? 

Clearly that would not be appropriate, and so they’re using Staff in a back-door attempt to find out what forms the minds of the Commissioners.  If bias is really the issue here, if fairness and impartiality, then they need to direct it head on.  


I may make you aware of a case that you might be aware of.   Mr. Boudreau should be also; a member of his firm handled it.  It was a primary toll carrier case in which bias was alleged because of an improper taint, because a Staff member of the Commission working for the Commissioners was involved in a similar case that was merged in with the PTC case.  And so during the pendency of the PTC case, this Staff member had access to the Commissioners. 


Now (the inquiry in that case), that was totally appropriate.  That inquiry did occur in the context of discovery on the writ of review action that was before the Circuit Court, and that was totally appropriate, but those were noted as ex parte contacts, improper ex parte contacts during the context of the case.  This discovery request has to do with contacts between Staff outside of the case, you know, so I think it is totally irrelevant.  


If they’re seeking information as to the fairness and impartiality of the tribunal, they need to be looking at contacts that are occurring during the case that are brought that would bias the (Commission)…


The other point I want to make is that granting this request could set a dangerous precedent, and it could have a chilling effect on any contacts that can occur outside of a case between the technical Staff and the Commission.  And because of that, I think you have to give serious consideration to granting this request. 


So to sum up, due to its irrelevance and for important public policy reasons, the Staff should not be required to respond to this discovery. 

9.
There is no question that MGE is really seeking to get into the minds of Commissioners and this is not permissible.  Assume hypothetically, that a member of the Commission’s Staff had a conversation with a Commissioner outside the context of a filed rate case dealing with one of the “important issues” in the case.  Assume that this conversation between two individuals, a member of the Commission Staff and a Commissioner, deals with depreciation.  MGE has not answered how this type of discovery will lead to the discovery of admissible evidence.  The only reasonable result is that it will assist MGE in its attempt to get into the minds of Commissioners and this is not permissible.  Furthermore, the only other result will be for MGE to seek to make Commissioners witnesses in this case.  Accordingly, Senior Regulatory Law Judge Woodruff was correct in that these Data Requests are irrelevant and are not designed to lead to admissible evidence.  For these reasons the Motion for Rehearing should be denied.  


10.
Staff’s second stated reason for objecting to these Data Requests is that these Data Requests are unduly burdensome.  Staff would have to poll every Staff member and each Commissioner.  This is rather unwieldy and burdensome and encompasses a time period of approximately three years.  Such a request is not reasonable.  


11.
Staff’s third objection to these Data Requests was that the process to answer these Data Requests would require direct contact with current Commissioners to discuss with them any and all conversations with current Staff Members that current Commissioners might have had with any current Staff member that in any way regarded depreciation or rate of return.  This is clearly inappropriate ex parte contact with Commissioners and also would make Commissioners witnesses in this case.  It is further direct evidence that MGE is seeking to get into the minds of Commissioners.  For this reason also, MGE’s Motion for Reconsideration should be denied. 


12.
Finally, MGE attempts a rather unusual construction of Section 386.210 RSMo Supp. 2003.  Specifically, MGE asserts that any communication between Staff and the Commissioners outside the context of a rate case must be disclosed in a rate case and that this is somehow consistent with the spirit and meaning of Section 386.210 RSMo Supp. 2003.  This is wrong.  Section 386.210.4 RSMo Supp. 2003 specifically states that there is no limit on the free exchange of ideas, views and information between any person and the commission or any Commissioner, provided that such communications relate to matters of “general regulatory policy” and do not address a specific case.  These are the exact communications on general regulatory policy between the Commission and Staff which MGE seeks to limit and chill.  Such an intrusive inquiry is deplorable, and clearly is intended to interfere with the operations of the Commission.  There certainly is no limit on free exchange of ideas, views and information between MGE and Commissioners outside the context of a rate case on matters of regulatory policy, nor should there be.  Likewise, there should be no such limit on any other entities. 


WHEREFORE, for all of the foregoing reasons, Staff submits that MGE’s Motion for Rehearing should be denied.  
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