

          STATE OF MISSOURI

     PUBLIC SERVICE COMMISSION


At a session of the Public Service Commission held at its office in Jefferson City on the 27th day of May, 2004.

In the Matter of Missouri Gas Energy’s Tariffs to 
)

Implement a General Rate Increase for


)
Case No. GR-2004-0209

Natural Gas Service


)
Tariff No. YG-2004-0624

ORDER REGARDING STAFF’S MOTION TO STRIKE CERTAIN DIRECT TESTIMONY OF MICHAEL R. NOACK


On May 14, 2004, the Staff of the Commission filed a motion asking the Commission to strike certain portions of the direct testimony of Michael R. Noack, filed by Missouri Gas Energy (MGE).  Staff’s motion asked the Commission for expedited treatment.  The Commission issued an order on May 17 that directed any party wishing to respond to Staff’s motion to strike to do so not later than May 20.  MGE filed its response on May 20.

Staff’s motion to strike concerns one section of Noack’s direct testimony that deals with a proposed adjustment to annualized depreciation expense.  Noack’s testimony sponsors an accounting schedule, Schedule H-12, that details the depreciation expenses that MGE believes are appropriate.  Noack testified that the depreciation rates he is proposing are based, in part, on a study performed by Black and Veatch, and first presented to Staff in June 2000. 

Staff argues that this portion of Noack’s testimony should be struck because Noack is not an expert on the subject of depreciation and because Noack did not prepare the Black and Veatch study.  Therefore, Staff contends that any discussion of that study by Noack would be hearsay.

MGE’s response points out that Noack’s direct testimony was filed on November 4, 2003, and argues that Staff’s delay in bringing a motion to strike should lead the Commission to deny the motion as waived, or untimely filed.  MGE also argues that Staff’s motion to strike is without merit.  MGE points out that Noack is simply sponsoring an accounting adjustment, which, as a certified public accountant, he is well qualified to sponsor.  He is not attempting to sponsor the Black and Veatch depreciation study through his direct testimony.  MGE indicated that it intends to file the Black and Veatch study as part of its rebuttal testimony through another witness.     

The Commission shares MGE’s concern that Staff waited more than six months to file its challenge to Noack’s direct testimony.  However, MGE does not cite any provision of law that would place a limit on when a motion to strike testimony can be filed.  Commission rule 4 CSR 240-2.080(16) requires that a motion for expedited treatment be “filed as soon as it could have been” or contain “an explanation why it was not.”  Staff’s unsupported statement that its motion was “filed as soon as it was possible to do so” is not persuasive and would justify the Commission in refusing to grant the motion for expedited treatment.  However, given the short amount of time remaining before the trial of the case, the Commission would have acted on Staff’s motion expeditiously regardless of Staff’s motion for expedited treatment.  

Anyway, the Commission need not concern itself with the timeliness of Staff’s motion because Staff’s challenge to Noack’s testimony must fail on its merits.  Noack’s testimony is based only on his expertise as an accountant, not as an expert on depreciation.  The challenged schedule is merely a chart showing the depreciation rates that the company used to calculate its revenue requirement.  Noack is not sponsoring the Black and Veatch study and that study is not attached to his testimony.  Merely mentioning that such a study exists and indicating that he relied on it in making his accounting decisions does not turn his accounting schedule into inadmissible hearsay testimony.    

Staff’s motion will be denied.   

IT IS THEREFORE ORDERED:

1.
That Staff’s motion to strike a portion of the direct testimony of Michael R. Noack is denied.  

2.
That this order shall become effective on May 27, 2004. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

(S E A L)

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur 

Woodruff, Senior Regulatory Law Judge
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